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PR E F A CE. 


OST of the modern 
Y 4 books upon this ſubject 

being but mere copies, 
or bad tranſlations of old ones, 
long fince grown obſolete by the 
variation of practice, with the 
addition only of a few rules of 
court, or the abſtract of an act 
of parliament injudiciouſly in- 
ſerted, have, inſtead of ſhew- 
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ing the young practicer the 


plain and direct way, led him 


quite contrary, and ſo far from 
giving him any inſight into the 
practice of the court, that they 
have puzzled and confounded 
his judgment by the tranſcribers 
handing down rules and methods 
of practice, as long fince out of 


uſe, as the books from which 
they were copied; ſo that many 


choc rather to inquire the way of 


paſſengers than follow ſuch blind 
leaders. Beſides, moſt of the 
antient books of practice were 


wrote by attornies or practicers 
in the court of Common Pleas, 
who being almoſt as little ac- 
quainted with the practice of 

this 


PRE FA CE. 


this court, as the modern edi- 
tors of thoſe books ſeem to 
be with the practice of either 
court, wrote but ſparingly on 
this head; © that if the prac- 
tice of this court, as publiſhed 
in thoſe books, was the prac- 
tice at this day, their account 
of it is by no means copious 
enough to give a young attor- 
ney a ſufficient infight into the 
practice of a court ſo extenſive 
in its juriſdiction as the court of 
King's Bench is. Theſe reaſons 
occaſioned the publication of the 
firſt edition of this work, in 
which the author with great la- 
bour ſeparated the modern from 
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in the courſe of many years prac- 4 
tice, and which he had reaſon to 


PR EF AC E. 
ſuch of the antient practice of 
the court, as was then out of uſe ; 
He confined himſelf to ſuch rules 
of the court, as were then in force, 


and to ſuch acts of parliament 


and adjudged cafes, as related to 
the then practice of the court; 
whereunto he added ſuch obſer- 
vations, as he himſelf had made 


hope would not be thought an 
unacceptable part of the work : 

He alſo added ſuch precedents as 

were of frequent uſe in the prac- 

tice, and which were for the 
greateſt part drawn by the moſt 
eminent pleaders. 


The 
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The great and uncommon 
ſucceſs the former editions of 
this work met with, being ap- 
proved of by the moſt experi- 
enced practicers of the court, and 
commended as the moſt uſeful 
book hitherto publiſhed upon 
this ſubject, occaſioned the pub- 
liſhing this ſixth edition, wherein 
notice is taken of ſuch variations 
in the practice as have happened 
ſince the printing of the laſt 
edition, and inſerted a great va- 
riety of uſeful notes and obſer- 
vations thereon, from the reports 
of Annaly; Sir James Burrow ; 
Wilſon and Sayer, ſerjeants at law; 
and this book is further inriched 
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PREFACE. 
with the opinions of thoſe emi- 
nent lawyers, and lords chief juſ- 
tices, Hardwicke, Lee, Nyder, 
Mansfield, and other judges. 
Michaelmas Term, 17 Geo. 3. 


ADVE R- 


ADVERTISEMENT. 


HE Editor wiſhing to put the 
reader in poſſeſſion of the con- 
tents of Capel Lofft's Reports of Caſes, 
as far as they relate to points of prac- 
tice in this court; and they not be- 
ing publiſhed, till after the whole im- 
reſſion of theſe volumes were worked 
off, occaſions the following alphabetical 
abſtract. 


Affidavit. 


A maketh [the word oT AH omitted] 
* that B. is indebted in a certain ſum 
mentioned in the affidavit, held a good affi- 
davit to hold to bail. hich note, 8 
To put off trial, muſt be full ro the cauſe, 
and ſhew that defendant hath a material wit- 
neſs, and reaſonable hopes of producing him, 
769. See 187, 653 


Amendment. 


All rules to amend are upon payment of 
coſts, | 155 


I Argu⸗ 
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Points of Pꝛactice 


Arguments. 
No ſpecial arguments to be entered the 
laſt paper- day of the tem, 370 
arreſt. 


Held, that where a lodger inhabits an 
houſe, having one outer door for the owners 
and lodgers, an officer with due warrant to 
execute Civil proceſs for debt againſt the 
lodger; having /ezgally entered at the outer 
door, may, after due notice and refuſal to 
admit him, lawfully break open the door of 
the lodger's apartment, to arreſt him, 374 


Attachment. 


Not to be moved againſt the Heri, for 
not bringing in the body, until you have ex- 
cepted to the bail, 159 

Rule to be ſerved upon the ſberrff, in order 
to intitle to an attachment, not upon his ſer- 
vant, at his private houſe, but by perſonal 
ſervice at the office, 302 

Held to be of courſe for non-performance 


of an award, 451 
Attozney. 
Service on his agent is ſervice on him, when 
out of the way, 247 
« Such 


from Lofft's Repozts. 


Such other place” in rule of Hil. 1768, 
reſpecting attornies entering their places of 
abode, where they may be ſerved with no- 
tice, was meant incaſe attornies had not a ſet- 
tled reſidence in town, 357 

Undertaking by an attorney to appear not 
binding, though wrote by him, unleſs fgned 
alſo, 192, 193 

Judgment on a bill filed in this court, 
againſt an attorney of the Common Pleas, 
ſeems erroneous and not merely irregular, 653 


Ball. 


Notice that A. B. or two of them will juſ- 
tify, bad, 26 
Pariſh of their reſidence is too wide a de- 
ſignation in notice of bail, 72, 194 
Irregular notice does not make bail bad, 
but intitles to farther day to juſtify, 194 
Bail not preſent at the ſitting of the court, 
mult wait till the riſing, by a late rule, 88 
Bail's ſurnames omitted, time given to juſ- 
tify, 187 
Notice in the name of one of the plaintiffs 
only, when there are joint plaintiffs, bad, 237 
Notice of three (generally) to juſtify is 
good, 252. 
Notice in Hatton-ftreet, Middleſex, held 
ſufficient, 418 
Bail ſecurity in the original action only, 545 
It ſeems that the four days notice to put in 
bail, mean excluſive of the return day: and if 
the laſt day be Sunday, then the whole of 
Monday, J 5 
] 
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Points of Pꝛattice 


If timo for excepting againſt bail is out, 
akd they Habe not juſtified, they cannot aſter- 
wards, but may prevent an attachment 


againſt the ſheriff, 224 
Coſts. 

All rules to amend are upon payment of 

colts, 155 


Delivery of declaration. 


Should be to the attorney, and not to the 


arty, 332 
Cannot be delivered in chief, before appear- 
ance, but only de bene eſſe, 333 
Doo. 
Door of a lodging may be broke open to 
arreſt in a civil caſe, 374 
Ejctment. 


Notice under a declaration in ejectment 


muſt be fairly and honeſtly interpreted to the 


tenant, otherwiſe poſſeſſion thereon is not 


53 
Ic 1 may be ſtuck upon the tenant's door, it 


nobody can be found, on whom to ſerve 
it, | 273 
Held 


- 


— 


from Lofft's Repoits, 

Held good left at the houſe though the 
premiſſes lay in another county, 301 
Muſt be ſerved upon all joint tenants, if 


they live in ſeparate houſes, 1: 301 
Not to be delivered to the nen but to 


the committee of an inſane perſon, 401 


Ettoy 


No e in error, for want of tranf- 
cribing, till certificate. that there is no tranſ- 


cript, 329 
Maſter Benton aid. whoever ſued o out a writ 


of error, had it in his pocket, to ſerve when 


judgment ſhould be ſigned, and that it related 


to the firſt day of the term, 654 


Judgment * a bill filed in this court, 
againſt an attorney of the Common Pleas, ſeems 


erroneous, and not N irregular, 653 
Feme covert. 

May plead without her bu, who is 

tranſported, | 142 
Irregularity, 


Judgment on a bill filed in this court, 
againſt an attorney of the Common Pleas, ſeems 
erroncous and not merely irregular, 653 


— 


Lodging 


— of _—_— 


Lodging. 
Door of lodging may be broke open to ar- 
reſt the occupier in a vel _ 374 
Notice. 


The motion on fal. 14 Geo. 2. c. 17. for 
judgment as in caſe of a nonſuit, held to be 
notice, within the act, 265 
Notice on declaration in eject ment may be 
ſtuck upon the tenant's: door, if nobody can 
be found, on whom to serve it, 273 

Held good. left at the houſc, though the 
premiſſes lay in another county, 30¹ 

Mult be ers upon all joint tenants, if 


they live in ſeparate houſes,  .. . 301 
Not to. 1 livered to the ſeryant but to 
the committee of an n/ane perſon, 401 


Paper day. 


No ſpecial 1 entered the 
laſt paper day of the term, 370 


Sheriff. 


When he is ; ruled to being: in the wats; 
he has four days excluſive, 631 
Not intitled to pour.dage, if judgment ir- 
regular, 253 
Nor till the goods are ſold, 333, quere. 


Preyicus 


1 


from Lofft's Repoꝛts. 


Previous to an attachment againſt the 
ſheriff, there mult be perſonal ſervice, at his 
office, | 302 

Attachment is not to be moved for againſt 
the ſheriff, for not bringing in the body, un- 

til exception hath been made to the bail, 
| | 159 


Plea. 


It ſeems to be the praftice, that delaying 
to demand a plea, does not hinder plaintiff's 
ſigning judgment, the day after he hath de- 
manded it, ; 333 


Puſoner. 


Court refuſed to diſcharge out of cuſtody, 
for want of proceeding againſt a priſoner 
within two terms, a miſtake ariſing from two 
perſons being of the ſame ſurname, 274 


Rules of Court. 


When a rule is made abſolute, the defend- 
ant cannot anſwer it, but muſt move to have 
it diſcharged, 265 

On motion for a rule ni, the day before 
the laſt day of the term, the rule muſt be ſpe- 
clal for that day, 436 


Trial. 


Points of Pzafice, &c. 


Trfal. 


New trial to be moved for within four 
days, = 230 
Trial at bar granted in an iſſuable term, 


1 
Affidavit to pus off a trial. muſt be full io 
the cauſe, and ſhew that defencant hath a 
material witneſs, and reaſonable hopes of pro- 
ducing him, 769. See 187, 653 


Alenue. 


May be changed in loca as well as tranf- 
tery actions, on cccaſion, per earl Mangfeld, 
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Court of King's Bench. 


Of the juriſdiftion of the court. 


HE court of King's Bench, ſo called, judges of the 
for that the king is ſuppoſed by the court; 


proceſs of the court to fit there, as 
he formerly“ did, conſiſts of a chief juſtice 


— 


* The kings of England original uſed to fit in per- 
on in court. Mad. Hiſt. Excheq. 553. MKelbam's 
Briton, p. 3, note (5.) As did Faward I. Greg. For- 
teſc. de Land. Leg. Angl. 23, note (m) edit. 8. 1775. 
King Jobn, Iſt vol. of St. Tri. 517. edit. 1776. Greg. 
Forteſc. ut ſupra. Henry III. fat ſeveral times in ju- 
dicature. Madox, Kelbam, and State Trials, ut u- : 
pra. Edward IV. St. Tri. 53 Spelm. Reliq. 219. 
Richard III. Hiſt. Engl. 299. 80. edit. 1702. Queen 
Elizabeth. Whitl. Mem. 230. King JamesI. 1 St. 
Tri. 553. 


B created 
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how created. created by writ, and three other judges created 
by letters patent, 
By the ſtat. 20 Ed. 3. c. 1. the king's juſ- 
tices are to take no fee but of the king. 
Their com- And by the flat. 12 & 13 I. 3. c. 2. the 
miſhons judges commiſſions are to be made quamdiu 
— + bene ſe- geſſerint, but upon the addreſs of 
Har. both houles of parliament they may be re- 
See Cro. Car. moved. 
I, 2. At the common law the patents of the 
1 judges were determined by the demiſe of the 
2 Ld. Raym. king; but by flat, 7 8 W. 3. c. 27. /. 21. 
747. and fiat. 1 Ann. ſtat. 1. c. 8. ſ. 1 & 2. no pa- 
Ark. Rep. tent or grant of any office civil or military, 
Age ſhall ceaſe, or be void, by reaſgn of the de- 
mile of the king; but every ſuch patent or 
grant ſhall remain in force for the ſpace of ſix 
months next after ſuch demiſe, unleſs in the 
mean time ſuperſeded or made void by the 
next and immediate ſucceſſor to rhe crown. 
In vacation, a judge at chambers may 
make an order that the defendant ſhall plead 
ſuch a plea as he will ſtand by. 2 Bur. 
Rep. 782. 
Their power. The judges of this court are the ſovereign 
Juſtices of oyer and terminer, gaol-delivery, 
and of eyre, conſervators of the peace, and 


the ſovereign coroners of the land. 4 1nft. 73. 
9 R. 118. 6. 


+ Sir John Walter, knight, lord ch. bar. of the 
Exchequer to Charles I. refuſed to refign his office, 
without a conviction of ##//bebawiour ; for that his 
patent was not during pleaſure, but good behaviour. 
Ser. Cro. Car. 203. So did likewiſe Sir John Archer, 
one ot the juſtices of the Common Pleas to Charles II. 
Seer. 2 Jo. Rep. 43. 

The 


in the Court of King's Bench. 3 


The ordinary allowances of the judges were Their ſala- 
in Edw. I's time, very * liberal, in the opi- des. 
nion of Bu/ſtrode, Þ Whitlock. 

By fat. 10 Hen. 6. ſtat. 2. the ſalaries of the 
Judges were to be paid them half yearly, in 
the terms of Faſter and Saint Michael, by the 
treaſurer of England; but it appears by the 
year books, that they were to be paid out of 
the 4 arrears of the cuſtoms, by the cuſtom- 
ers and comptrollers of London; and that it 
| was enacted by the ſaid ftatute, that they 
ſhould pay to the juſtices, out of the firſt mo- 
nies ariling out of the cuſtoms; and that they 
ſhould have their proportions by the day, 
and it was held that the cuſtomers were lia- 
| ble, though the king granted a licence to 
ſome merchants, to retain the cuſtoms in 
| their hands; for the judges met at White- 
| fryers to conſider of this, and agreed to ſue, 
but the cuſtomers compued, 1 Hen. VII. 


* The ſalary of the judges was liberal, earlier than 
the reign of Ew. 1. for Sir William Dugdale informs 
us, that Hugh de Byged, juſticiarius Anglia, 44 Hen. 3. 
received, for his ſupport in that great employment, 
a yearly penſion of no leſs than a thouſand marks, 
granted to him out of the king's Exchequer at Eafter 
and Michaelmas, by even portions. Dugd. Orig Jurid. 


: 20. 

' + See his learned and excellent ſpeech to Mr. Ser- 
| jeant Wilde, when ſworn in and ſeated lord chief ba- 
ron of the Excheguer. in Michaelmas tern of Oliver 
1 CromwelPs protectorate in the ar 16, quality 
l of firſt lord commiſſioner of the great ſeal, in hi. 
Mem. engl. Af. 344. 


0 t By far. 1 Geo. 3. c. 23. /. 3 the ſalaries of the 
judges are payable out of the annual ſum granted for 
the ſupport of his majefty's houſhold, and the hononr 

and dignity of the crown. 


| B 2 | fel. 
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fol. 3. There was indeed a proviſoe in the act, 
that the juſtices ſnould not receive their ſala- 
ries out of the cuſtoms, till it appeared by the 
chancellor's examination of the clerk of the 
hanaper, that he had ſufficient: and after- 
wards the judges had a privy ſeal to receive 
their ſalaries, from the death of king Henry 
VI. to the date of their patents in king 
Richard IIl's time; as they had for the mean 
time between the death of Richard III. 
and the date of their patents in Henry VII's 
time. 1 Hen. 7. fol. 4 & 5. 

Sir William Dugdale inclines to believe, 
that there was more of certainty, in their 
yearly ſalaries, after 18 Hen. 6. in which year, 
as well the judges of all the courts at Weſt- 
minſter, the king's attorney and king's ſerjeants 
exhibited a petition in parliament, a copy 
whereof Sir William hath inſerted in fol. 105 
of his Orig. Jurid. Soon after which they 
had, as it ſeemeth, an increaſe of their ſala- 
ries. Id. 109, 110. 

The ſame /hitlock informs us, in his ſpeech 
above alluded to, that for the better encou- 
ragement and ſupport of the judges, it had 
pleaſed Oliver's parliament to provide in part, 
and he was confident they would do the like in 
general; that every judge ſhould have a com- 
petent ſupply and falary, according to his 
great pains and quality. 

By tat. 12 & 13 Wil. 3. c. 2. ſ. 13. the 
ſalaries of the judges were to be aſcertained 
and eſtabliſhed : during which reign and un- 
til the acceſſion of his late majeſty king 
George I. for ought appears to the contrary, 
upon record; the ſalaries of all the Judges 

| (the 


in the Court ok King's Bench. 


(the chief as well as the puiſne) were equal- 
ly the ſame, viz. 1000 J. a year, upon whoſe 
acceſſion they were increaſed, by diſtinct 
patents from thoſe, by which they were ap- 
pointed judges, viz. 

The ſalaries of the two chief juſtices, and 
of the chief baron double their former ſalaries, 
that is, from 1000 J. to 2000 J. and thoſe of 
the reſt of the judges to half as much again as 
their former ſalaries, that is, from 1000 l. to 
1500/, See 2 R. Raym. 1319. 

His late majeſty king George II. was plea- 
ſed ro augment the ſalary of the chief juſtice 
of England (in the perſon of the late lord 
Hardwick, when he was promoted to that 
office, which was in November 1733) to dou- 
ble the former ſalary, viz. from 2000 l. to 
4000 J. which increaſe of ſalary lord Hard- 
wick, to his great honour, refuſed to accept, 
but upon condition that it ſhould be conti- 
nued to his ſucceſſors in infinitum, 

By ftat. 32 Geo. 2. c. 35. /. 18. the ſalary 
of 4 chief baron of the Excheguer is aug- 
mented 10004, and of every of the puiſne 
judges and barons 500. 

By flat. 1 Geo. 3. c. 23. . 3 & 4. ſuch 
ſalaries as are ſettled by a& of parliament 
upon or granted by his majeſty to any judge, 
ſhall be paid him as long as his patent and 
commiſſion continue in force, (which is during 
his good behaviour, notwithſtanding the de- 
miſe of the crown) ſuch ſalaries, after the de- 
miſe of his majeſty, to be charged upon and 
paid out of the duties granted for the uſe of 
his majeſty's civil government, as ſhall be 
ſubſiſting after ſuch demiſe, until ſome other 

B 3 pProviſion 
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of the court. 


Crown fide. 


The Attozney's Pꝛadice 


proviſion be made by parliament for the ex- 
pences of the civil government; and from the 
making ſuch proviſion and ſecuring the con- 
tinuance thereof, ſuch ſalaries ſhall be paid 
out of the monies applicable to the ſaid uſes 
and expences, 

So that the ſalaries of the judges ſeem now 
to be not only aſcertained bur eſtabliſhed, as 
follows, viz, 

The lord chief juſtice B.“ R. 40001. a year 
—— lord chief juſtice C. + B. 25001, —— 
—— lord chief baron, 3000l. 
Every of the puiſne judges, 2000. 

The juriſdiction of the court is general, 
and over all England; it hath juriſdiction in 
criminal and civil cauſes, and accordingly is 
divided into a crown-fide and a plea-ſide. 

The crown-ſide originally takes cognizance 
of all treaſons, felonies, miſdemeanors tend- 
ing to breach of the peace, or oppreſſion of 
the ſubject, and of all cauſes proſecuted by 
way of indictment, inquiſition, or informa- 
tion. Into this court indiftments from all in- 
ferior courts, and orders of ſeſſions, &c. may 
be removed by certiorari; and a reſcous may 
be returned by the ſheriff; inquiſitions of 
felo's de ſe, or per infortunium interfet?, are 
certified hither of courſe. Hence alſo iſſue 
attachments for diſobeying rules or orders of 
the court, concerning which the party ſhall 


— 2üůͤĩ 


* The reaſon of this great ſalary is, we preſume, 
that molt of the buiineſs of this court lies chiefly on this 
zudge. 

+ This judge's . ſalary was increaſed to 2500 J. a 
year, by his preſent majeſty. 


be 


fn the Court of King's Bench, 7 


be examined upon oath to interrogatories 
and if guilty ſhall be fined, and if innocent 
diſcharged. 

This court, being a ſupreme court of oyer 
and terminer, gaol-delivery, and eyre, ſuſ- 

pends the power of all other courts of the 
ſame nature, in the ſame county wherein it 
firs, during the ſitting thereof. 4 Iuſt. 73. 

On the plea- ſide, it hath conuſance in all Plea-ſide. 
pleas, by bill of debt, detinue, covenant, ac- 
count, and of all actions on the caſe, either 
upon promiſe, ſcandalous words, nuſances, 
trover and converſion, or penal ſtatutes, and 
all other perſonal actions, ejectment, c. 
againſt any perſon ſuppoſed to be in the cuſ- 
tody of the marſhal; and in all perſonal acti- 
ons for or againſt any officer, miniſter, attor- 
ney, or clerk of the court. Theſe officers, if 
they are ſued in any other court, muſt have 
the privilege of this court in reſpect of their 
neceſſary attendance here. This court alſo 
may hold plea, by original writ out of Chan- 
cery, of all treſpaſſes on the caſe, treſpaſſes 
quare vi & armis, replevins, quare impedits, 

Sc. but, as it is ſaid, not in “ debt, detinue, 
covenant or account. 

This court may alſo regularly examine all May examine 
and all manner of errors in fact and in law, errors in other 
of all judges and juſtices in their judgments, © 
proceſſes and proceedings in courts of record, 
not only in pleas of the crown, but in all pleas 
real, perſonal and mixt (the court of Exchequer except Ex- 
excepted); it may reverſe a judgment given cheduer. 


in the King's Bench in Ireland. May reverſe 


: judgment in 
the King's Bench in licland. 


But ſee Peſ contra, Fol. 
B 4 This 


— 


1 
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May puniſh This court may alſo puniſh any inferior 
inferior ma- magiſtrate or officer of juſtice for wilful or 
giltrates. corrupt abuſe of his authority, 
This court may not only correct errors in 
Judicial proceedings, but other errors and 
miſdemeanours extrajudicial tending to the 
oppreſſion of the ſubject. 1 R. Kaym, 6. 
11 Co. 98. Bagge's Cale. 
Grants ha- [t grants habeas cor pus's to relieve perſons 
beas corpus s. wrongfully impriſoned; for upon return of 
the cauſe they may be bailed or diſcharged. 
Mandamus's It grants mandamus's to inferior courts to 
and prohibi - command them to do their duty, and probi- 
Ss bitions to keep them within their proper ju» 
riſdictions. 
Writ of error The errors of this court cannot be reverſed 
from this but in the houſe of lords, except in ſome 
ee * N caſes where the action is firſt commenced in 
parliament, if the court of King*s Bench (and not by ori- 
by original. ginal out of Chancery) according to the 
If by bil, in Hat. 27. Eliz. c. 8. by which ſtature the er- 
the Exche- ror may be examined in the Exchequer chamber, 
"pay cham- but thence too it may be removed into par- 
liament. 


Officers of the court of King's Bench. 


Crown-fide. N the crown-ſide. 
— the The * king's coroner and attorney 
cron moliee. in the court of King's Bench, commonly called 


* The ffice of king's coroner and attorney being 
granted to one Vinter, who was never exerciſed in the 
office, the judges held, that the patent was void, and re- 
fuled to admit him, ſor the benefit of the king and his 
people, and after ſignified his diſability to the king, and 
reecommended another to him as ſufficient, whom the 
king ore tenus commanded them to admit and ſwear. 
Dyer 150, 


the 


in the Court ok King's Bench. 9 


the clerk of the crown or maſter of the crown- 

office in the court of King's Bench, now Sir 

James Burrow, holds his place for life by His appoint- 
letters patent under the great ſeal of Great ment. 
Britain. 

He has the cuſtody of all the records in his Duty. 
office. He is to attend the court when ſit- 
ting, and at his office every afternoon in term- 
time, and every morning and afternoon in the 
vacation; he iſſues out the proceſs of the court 
on the crown- ſide; examines and reports all 
matters referred to him by the court, or by 
any judge of the court; enters the award of 
the ſeveral proceedings of the court, by 
marking them upon the king's rolls and other 
records, of which he has the cuſtody; taxes 
coſts, and ſettles attornies bills, when refer- 
red to him; nominates all ſpecial juries on 
the crown-lide; takes recognizances from 
the proſecutors of informations ; takes an 
inquiſition upon the death of any priſoner dy- 
ing in the King's Bench priſon ; and does all 
other acts himſelf, or his ſubſtitutes, inci- 

dent to the ſaid office, as are ſet forth under 
the ſeveral accounts of the duty of his clerks 
and ſubſtitutes after mentioned. 


The ſecondary in the crown-office, Francis Secondary, 
Barlow, Eſq; ; 
He is appointed by writing under the hand Appoint- 
and ſeal of the clerk of the crown. ment. 
He is to make up a general docket every Duty. 
term of all the proceedings on the crown- 
ſide; to collect, number, and ſort the rolls; 
to make up every iſſuable term an eſtreat 
of paper of all fines, amerciaments and re- 
COgnizances 


* 


Clerks of the 
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cognizances forfeited to the crown, and 
to ingroſs and deliver the ſame over 
a week before the end of the term to the 
cuſtos brevium ; to draw up paper- books in 
cauſes where there are ſpecial pleadings; to 
give certificates of perſons having taken the 
oaths to the government, and to aſſiſt the 
clerk of the crown in the execution of his 
office by attending the court; to adminiſter 
the oaths taken to the government, upon tri- 
als at bar on the crown-ſide, upon the ar- 
raignment of priſoners, and upon the day the 
grand jury receive their charge ; and by 
doing ſuch other the duty of the clerk of 
the crown as he requires to be done by his 
ſecondary. 

The clerks of the clerk of the crown, com- 


crown. office. monly called the clerks of the crown-office, 


Appoint- 
ment. 


Duty. 


Francis Barlow, John Wace, Robert Belt, 
William Sidgwick, George Lepipue, David 
Poole, and Samuel Midgley, Eſquires. 

They are admitted by writing ſigned by 
the clerk of the crown for the time being, for 
their ſeveral and reſpective circuits or divi- 
ſions, by his ſubſcribing his name to an entry 
of an appearance by each clerk; and alfo to a 
particular of the counties, cities and towns al- 
lotted to ſuch clerk for his circuit or diviſion. 

Theſe clerks in their reſpective circuits or 
diviſions are to make dockets of the proceed- 
ings in every cauſe ariſing within their ſe- 
veral circuits or diviſions; to make a gene- 
ral comptrolment or abſtract of the pleadings 
or proceedings; to enter upon record all their 
proceedings, at large; to inrol pardons, grants 
of deodands and felons goods, and to make 


Our 
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out all ſpecial writs and other proceſs iſſuing 
out of the ſaid court on the crown-ſide. 


The clerk of the rules on the crown-lide, Clerk of the 
Jobn Wace, Eſq; rules on the 


crown- ſide. 
He is appointed for life by writing under Appoint- 
the hand and ſeal of the clerk of the crown, ment. 
He is to take minutes of all the rules on Duty. WV: 
the crown-ſide ; to draw up and enter the 
ſame in a book kept in the ſaid office for that 
purpoſe, and to make copies thereof when re- 
quired ; to file and copy affidavits in cauſes 
on the crown-ſide (which duty formerly be- 
longed to the ſecondary); to make a paper 
of all cauſes that are ſet down for argument, 
and to deliver a copy to each judge of the 
court, 


The examiner in the crown-office, Mr, Examiner in 


Robert Belt. — 
He is verbally appointed by the clerk of Appoint- 
the crown. db | ment. 


Fe files all interrogatories exhibited in the Duty. 
court againſt perſons for contempts, and ex- 
amines them thereon, and makes copies of 
ſuch interrogatories, and the examinations 
thereon when required, and inrols the ſame ; 
and if the parties do not attend to be exa- 
mined, he certifies their defaults, 


The calendar-keeper of the crown-office, Oalendar- 


Mr. Robert Belt. keeper. 
He holds his office by verbal appointment Appoint- 
of the clerk of the crown, ment. 


3 He 
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cognizances forfeited to the crown, and 
to ingrols and deliver the ſame over 
a week before the end of the term to the 
cuſtos brevium ;, to draw up paper-books in 
cauſes where there are ſpecial pleadings ; to 
give certificates of perſons having taken the 
oaths to the government, and to aſſiſt the 
clerk of the crown in the execution of his 
| office by attending the court; to adminiſter 
| the oaths taken to the government, upon tri- 
als at bar on the crown-ſide, upon the ar- 
raignment of priſoners, and upon the day the 
grand jury receive their charge ; and by 
doing fuck other the duty of the clerk of 
the crown as he requires to be done by his 

ſecondary. 
Clerks of the The clerks of the clerk of the crown, com- 
crown-office. monly called the clerks of the crown-office, 
| Francis Barlow, John Wace, Robert Belt, 
. William Sidgwick, George Lepipve, David 

| Poole, and Samuel Midgley, Eſquires. 

Appoint- They are admitted by writing ſigned by 
— the clerk of the crown for the time being, for 
their ſeveral and reſpective circuits or divi- 
ſions, by his ſubſcribing his name to an entry 
of an appearance by each clerk ; and alfo to a 
—— of the counties, cities and towns al- 
otted to ſuch clerk for his circuit or diviſion, 
Duty. Theſe clerks in their reſpective circuits or 
diviſions are to make dockets of the proceed- 
ings in every cauſe ariſing within their ſe- 
veral circuits or diviſions; to make a gene- 
ral comptrolment or abſtract of the pleadings 
or proceedings; to enter upon record all their 
proceediogs, at large; to inrol pardons, grants 
of deodands and felons goods, and to make 
out 
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out all ſpecial writs and other proceſs iſſuing 
out of the ſaid court on the crown-ſide. 


The clerk of the rules on the crown-ſide, Clerk of the 
Jobn Wace, Eſq; rules on the 


crown-ſide. 
He is appointed for life by writing under Appoiat- 
the hand and ſeal of the clerk of the crown, ment. 
He is to take minutes of all the rules on Duty. 
the crown- ſide; to draw up and enter the 
ſame in a book kept in the ſaid office for that 
purpoſe, and to make copies thereof when re- 
quired; to file and copy affidavits in cauſes 
on the crown-ſide (which duty formerly be- 
longed to the ſecondary); to make a paper 
of all cauſes that are ſet down for argument, 
and to deliver a copy to each judge of the 
court, 


The examiner in the crown-office, Mr, Examiner in 


Robert Belt. the crown- 
| office. 


He is verbally appointed by the clerk of Appoint- 
the crown. | — 
He files all interrogatories exhibited in the Duty. 
court againſt perſons for contempts, and ex- 
amines them thereon, and makes copies of 
ſuch interrogatories, and the examinations 
thereon when required, and inrols the ſame; 
and if the parties do not attend to be exa- 
mined, he certifies their defaults. 


The calendar-keeper of the crown-office, a 


Mr. Robert Belt. keeper. 
He holds his office by verbal appointment Appoint- 
of the clerk of the crown, ment, 


3 He 
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Duty. 


Clerk of the 
grand juries. 
Appoint- 
ment. 


Plea-fide. 
Chief clerk. 
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He is to make an abſtract every term of 
the indictments, informations, convictions 
and inquiſitions on the rolls of the ſaid office, 
called the bag- rolls; to award proceſs againſt 
coroners for defects in their inquiſitions, and 
to amend ſuch defects. 


The clerk of the grand juries, Mr. Robert 
Belt. 

He holds his place for life by written ap- 
pointment under the hand of the clerk of the 
crown. 

His duty is to make out a precept to the 
ſheriff of Middleſex to ſummon the grand 
juries; to call over the juries; to record 
their ſeveral appearances, defaults, and their 
being ſworn; to make out warrants to the 
high conſtables within the hundred of O/- 
ſulſton, directing them to ſummon their petit 
conſtables to appear before the grand jury of 
that hundred to make their preſentments; to 
call over the petty conſtables within the ſaid 
hundred, and to mark theit ſeveral appear- 
ances, and file ſuch preſentments as they ſhall 
make; and draw and ingroſs indictments on 
ſuch of them as are indictable. 


On the plea-ſide is 
The office of chief clerk, who is ſtiled 
in the records of the court capitalis clericus 
domini 


1 


® Pleas before the lord the king at Veſminſter, of 
the term of Faſer, in the 13th year of the reign 
of our lord Charles, by the grace of God, king of 

England, 


in the Court ok King's Bench. 
domini regis ad placita in curia ipfius domini 
regis coram ipſo rege irrotuland, aſſignatus, is 
now exerciſed by William Lee, Eiq; _ 
| is 


5 — 
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England, Scotland, France and Ireland, defender 
of the faith, Sc. Witneſs J. Bramſton. Rell. 
420. 


England (to wit) memorandum, That on Monday next 
after three weeks of Eafter, in the ſame term, before 
the lord the king at Wefminfter, came Robert Henley, 
eſquire, and Samuel Wightwick, eſquire, chief clerks 
of the lord the king, aſſigned to inroll pleas in the 
court of the ſaid lord the king, before the king him- 
ſelf, and brought here into court, a certain petition 
of them the ſaid Robert and Samuel, to be preſented to 
the moſt ſerene lord Charles, now king of England ; 
and they pray, that the petition, together with the 
geod pleaſure of the ſame lord the king, according to 
the conimand of the ſaid lord the king, be inrolled, 
and it is inrolled in theſe words, to wit, To the king's 
moſt excellent majeſty—The humble petition of Robert 
Henley and Samuel [Vightwick, your majeſty's chief clerks 
for the inrolling of pleas before your ſacred majeſty to 
be holden. Whereas your majeſty hath been graciouſly 
pleaſed to ſettle your petitioners in the office of chief 
clerks of your majeſty's court of King's Bench, and have 
confirmed the right of the ſame place with a privy /eal, 
declaring your majeſty's pleaſure, that none ſhould pre- 
ſume to move your majeſty in any thing contrary to the 
ſame, and that if any of that nature ſhould be attempt- 
ed to paſs, the attorney and ſolicitor- general ſhould in- 
form the chief juſtices that they might inform your ma- 
jeſty, and that if any ſhould paſs the great ſeal, the 
judges ſhould inform your majeſty before they ſuffer 
the execution thereof as followeth in the privy ſeal an- 
nexed, which was according to the declaration made by 
your majeſty's late father, of ever bleſſed memory, 
which is likewiſe annexed; notwithſtanding which 
many ſuits have been, and are daily ſet on foot againſt 
the petitioners ſaid office, and your majeſty hath been 
troubled with many petitions, and ſeveral references 


gotten 
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This office has immemorially been grant- 
ed for life or lives, by the chief juſtice of 
this 


4 2» _H4 


gotten concerning the writing of Latitats, the filing of 
declarations and marking the day of filing them, the filing 
of Affidavits, the performing of all minifterial ſervices 
upon writs of error; and notwithſtanding your majeſty's 
* and royal intention, and meaning of your 

aid late royal father by the ſaid two privy ſeals de- 
clared, and that by the certificate and advice of the . 
right hon. the now lord“ keeper, and the late lord 
treaſurer fon, inrolled by your majeſty's expreſs 
command to prevent your majeſty's further trouble by 
ſuitors in this kind ; by which certificate it appears 
that the principal of the ſaid ſeveral ſuits concerning 
the making of latitats and other writs, are neither fit 
for your majeſty to grant, nor are grantable by law ; yet 
if any thing ſhould paſs the great ſeal in prejudice of 
the ſaid office, it might greatly trench and be to your 
majeſty's wrong and loſs whenſoever it ſhould fall into 
your majelty's gift; and ſeeing it would avoid all ſuch 
like inconveniences, if the fees, and all the ſervices and 
buſineſſes to the ſaid office belonging or therewith uſed 
and enjoyed by any your petitioners predeceſſors and 
their clerks, were by expreſs words in particular grant- 
ed unto your petitioners ; may it therefore pleaſe your 
moſt excellent majeſty to give your royal directions, 
that the privy ſeal of the tenth of December in the 5th 
year of your reign firſt above mentioned, may paſs the 
great ſeal, and that the lord chief juſtice of your maje- 
ſty's court of King's Bench for the time being may from 
time to time examine the particulars, rights, ſervices 
and fees belonging to your petitioners office, or uſed . 
and enjoyed by the petitioners, their predeceſſors or any 
of their clerks ; and that the lord chief juſtice for the 
time being may from time to time make certificate of 
the ſame to your majeſty's attorney-general or ſolici- 
tor-general for the time being, who may upon every 
ſuch certificate prepare one or more warrants for your 


— 
— 
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majeſty's 
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majeſty's royal ſignature to paſs the ſaid rights, ſervices 
and fees in particular, and by expreſs words unto your 
petitioners and the ſurvivors of them, under the great 


ſeal, and that any ſuch certificate from any lord chief 


juſtice may be the diſcharge of any reference from your 
majeſty obtained or to be obtained, for as much as ſhall 
be in any of them certified reſpectively, with ſuch 
clauſes to be inſerted in any of the ſaid warrants, as 
your majeſty's attorney or ſolicitor-general for the time 
being, ſhall think fit to eſtabliſh in peace the particu- 
lar rights, ſervices, fees and uſages of the petitioners 
ſaid office, to the petitioners and to the ſurvivor of 
them, and to preſerve inviolable your majeſty's:decla- 
ration in the ſaid privy ſeal and all the particulars there- 
in contained ; and that this petition, and your majeſty's 
anſwer thereunto, may be inrolled by your majeſty's 
expreſs command ;. and your petitioners, as in all 
duty and allegiance they are bound, will daily pray 
for your majeſty.—At the court at Whitehall, the 14th 
of Feb. 1636, his majeſty is graciouſly pleaſed that the 
privy ſeal ſhall paſs the 75 ſeal as is deſired, and that 
the lord chief juſtice of the King's Bench for the time 
being ſhall from time to time examine and certify the 
particulars as is deſired in the petition, and that his 
majeſty's attorney or ſolicitor-general for the time be- 
ing ſhall upon every ſuch certificate prepare one or 
more warrants for his majeſty's royal ſignature to paſs 
in particular, and by expreſs words, the rights, ſervices 
and fees now certified under the great ſeal unto the pe- 
titioners and the ſurvivor of them, with ſuch clauſes to 
be inſerted in the ſaid warrants as may beſt eſtabliſh in 
ace the petitioners ſaid particular rights, ſervices, 
ees and uſages, and preſerve inviolable his majeſty's 
declaration in his ſaid privy ſeal, and all the particu- 
lars therein contained; and his majeſty's further plea» 
ſure is, that any ſuch certificate from the lord chief juſ- 
tice of his majeſty's court of the King's Bench ſhall be a 
diſcharge of any reference now lately granted from his 
majeſty „ 
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The duty of this officer is to iſſue out all 
the proceſs of the court on the plea- ſide, or 
in cauſes between party and party, where the 
proceedings are by bill, to attend the court 
wherever the ſame is held; to record and en- 
ter the rules and orders of the court ; to in- 
rol the pleadings and judgments of the court; 
to file poſteas and writs of error, and all ſpe- 
cial and common bails ; to keep remembran- 
ces of all writs and records of judgments, and 
to do ſuch acts by himſelf or ſubſtitutes, as are 
hereafter ſer forth to be done by his clerks and 
ſubſtitutes after-mentioned. 1 Ch. Caſes 20. 


Trin. 36 H. 6. anno Dom. 1458. Rot, 36. 
England, D E it remembered, that Wil- 


ſurrender and to wit. liam Sond, chief clerk of our 


grant of the 
office of chief 
clerk. 


lord the king to inrol pleas before the king 
himſelf, on the tenth day of July in this ſame 
term, before our lord the king at Weſtminſter, 
brought here into court a certain ſchedule, 
and prayed that it might be inrolled, and it 
1s inrolled in this form. England, to wit. Be 
it remembered, that on the tenth day of July 


— 


majeſty, for ſo much as ſhall be in any of them certified 
reſpectively touching any of the rights, ſervices or fees 
of the petitioners ſaid office, and that this petition and 
his majeſty's anſwer thereupon ſhall be inrolled by his 
majeſty's expreſs command, to prevent his majeſty's 
further trouble by ſuitors in this kind; for which 
this ſhall be unto them and every of them ſufficient 


warrant, 
Fran. Wyndtbanck. 


in 
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in this ſame term, in the court of our lord the 
king before the king himſelf at Meſtminſter, 
came William Sond, chief clerk of our lord 
the king, to inrol pleas before the king him- 
ſelf, in his proper perſon, and in the ſame 
court, of his mere and free will, into the 
hands of Sir John Forteſcue, Knight, chief 
Juſtice of our lord the king aſſigned to hold 
pleas before the king himſelf (to whom of right 
it belongs to give and grant the ſaid office to 
whomſoever he ſhall pleaſe, whenſoever the ſaid 
office ſhall be void, during the time in which the 
ſaid Sir John Forteſcue ſhall be chief juſtice 
F our lord the king, to bold pleas before the 


king himſelf) ſurrendered the office, to wit, of 


chief clerk to inrol pleas before the king him- 
ſelf, and that in the ſame courr, on the ſame 
day, wholly reſigned and relinquiſhed to the 
uſe of William Brome, and to the intent that 
the ſame chief juſtice might grant the ſaid 
office to the ſaid William Brome, and that the 
ſaid Milliam Brome might be admitted into 
the ſaid office by the ſaid court; which ſaid 
ſurrender the ſaid chief juſtice forthwith here 
in court accepts, and the ſaid reſignation 
and relinquiſhment in the ſame immediately 
here receives and admits z upon which forth- 
with here in court, on this ſame day, the ſaid 
chief juſtice grants the ſaid office to the ſaid 
William Brome, to hold, occupy and exerciſe 
in the ſame manner and form as other officers 
have heretofore lawfully held, occupied and 
exerciſed the ſame; nevertheleſs upon this 
condition, that if the ſaid William Brome ſhall 
die, living the ſaid William Sond, then the 
ſaid William Sond may hold, occupy and _ 

C ciſe 
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ciſe the ſaid office from the death of the ſaid 
William Brome, in the ſame manner and form 
in which the ſaid //ill;am Sond before held, 
occupied and exerciſed the ſame; and the ſaid 
William Brome, on the ſame day is admitted 
into the ſaid office by the ſaid court, to hold, 
occupy and exerciſe the ſame for the term of 
his life, with all profits, fees and commodi- 
ties belonging to the ſame office, as freely, 
and in ſuch manner and form as J. S. Hugh 
H. and the ſaid William Sond, or any of them, 
or any other officer, have heretofore lawfully 
held, occupied or exerciſed the ſame, and 
well and faithfully to occupy and exerciſe the 
faid office, is charged and ſworn * the ſaid 
court, Sc. 


England, D E it remembered alſo, that the 
to wit. ſaid William Brome on the ſaid 
tenth day of 7#!y, in this ſame term, before 
our lord the king at Weſtminſter, brought here 
into court a certain other ſchedule, and prayed 
that it might be inrolled, and it is inrolled in 
this form. England, to wit. Be it remem- 
bered, that on the tenth day of 7uly in this 
ſame term, before our lord the king at Weſt- 
minſter, came William 65reme in his pr 
perſon, and acknowledged himſelf to owe to 
William Sond 401. ſterling, to be paid to the 
faid William Sond on the feaſt of St. Michael 
the Archangel next to come; and unleſs he 
ſhall do it, the ſaid William Brome wills and 
grants that the ſaid 40 J. be made of his lands 
and chart-ls to the uſe of the ſaid William 
Sond, to be levied, &c. The condition of 


the ſaid recoguizance is ſuch, that if as long 
as 
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as it ſhall pleaſe the ſaid Milliam Sond to fit in 
the court of our lord the king before the king 
himſelf, and to continue his perſonal retidence 
there ſitting in the ſaid court, the ſaid Milliam 
Brome ſhall permit the ſaid Milliam Sond to fit 
in the place of the office of the fame lliam 
Brome, which is called the office of chief clerk 
of our lord the king, to inrol pleas before the 
king himſelf, and to take ſuch profits and re- 
venues of the ſame office during the time in 
which the ſaid Villiam Sond ſhall fir in the 
ſaid court in the form aforeſaid, and conti- 
nue his perſonal reſidence in form atoreſaid, 
as the ſaid William Sond ſhall think proper 
to receive during that time, then the ſaid 
recognizance to be void, otherwiſe to con- 
tinue in full force, &c, 


The ſecondary or deputy to the chief clerk gecondary. 
now Edward Benton, Eſq; 
He is verbally appointed by the chief Appoint- 
clerk. Mane: - 
He aſſiſts the chief clerk in the execution of Duty. 
his office, by attending the court wherever the 
fame is held; and after the riſing of the court 
he attends at his office 1n the Temple every af- 
ternoon in term- time, and every morning and 
afternoon in the vacation, to ſign judgments, 
and to examine all matters referred to him by 
the court, and to make his report thereon to ” 
the court; to tax coſts and attornies bills, 
when referred to him; to take the acknow- 
ledgment in court of all deeds to be inrolled, 
all bails juſtified in court, affidavirs ſworn in 
court; and to charge the marſhal with the 


cuſtody of all perſons brought into court by 
C 2 habees 


20 


Clerk of the 


rules. 
Appoint- 
ment. 


Duty. 


The Attozney's Pꝛadtite 


habeas corpus; to ſwear attornies in open 
court, and cauſe their admiſſions to be in- 
rolled; ro diſcharge recognizances of bail 
upon the defendant's ſurrender to the cuſtody 
of the marſhal z to nominate ſpecial juries; to 
record the verdicts of the juries upon trials at 
bar; to draw up ſpecial verdicts found upon 
ſuch trials, and to make certificates of all 


judgments to be regiſtered in the counties of 


Middleſex and York, 

He has the cuſtody of all money paid into 
court, and for the keeping — is paid 
20 3. for every hundred pounds, and after 
that rate for every greater or leſſer ſum; 
and for every ſum under 10 J. he is paid 23. 
Paſ. 5 Jac. 1. 

But this duty is now performed by the 
ſigner of the writs, as his deputy. 


The clerk of the rules, Mr. Thomas Cowper. 

He holds his place for life by appointment 

in writing under the hand and ſeal of the 
chief clerk. 

He is to attend the court, and take minutes 
of the rules and orders made by the court in 
civil actions between party and party, and to 
draw up the ſame, and make copies thereof 
when required; and to file and copy all pe- 
titions and. affidavits on the civil ſide, and to 
draw and ingroſs aſſignments of the eſtate 
and effects of poor priſoners diſcharged by an 
act of parliament made forthe relief of debtors, 
_ reſpec to the impriſonment of their per- 
ons, 


The 
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The clerk of the papers, Mr. Robert Clerk of the 
Auſten. papers. 

He holds this office by writing under the Appoint- 

— 4 and ſeal of the chief clerk, for his ment. 
fe, 

He attends the court at Weſtminſter every Duty. 

day during the fitting thereof, and at his office 
No. 4, Symond's Inn, every afternoon in term- 
time, he reads the rules of court, affidavits, 
records, deeds, libels, ſuggeſtions, and other 
matters on the plea- ſide of the court: All ſpe- 
cial pleadings on the plea- ſide of the court, in 
cauſes by bill, are lefc with the clerk of the pa- 
pers who makes copies of ſuch ſpecial plead- 
ings, and when iſſue is joined thereon, makes 
up the ſame into paper books, and ſets down 
all cauſes to be argued in court on writs of 
error and demurrers, or other ſpecial matters, 
and delivers a copy thereof to the judges. 
This officer alſo claims the copy of all ipe- 
cial pleadings, and making up the paper 
books where the proceedings are by original 
writ ; and in Michaelmas term 17 34, the court 
determined the right with him; but it is ſaid 
he had anciently nothing to do in ſuch caſes; 
and he does not now claim ſuch right on ſcire 
facias, writs of error, and audita querela, which 
two laſt are always proceedings by original 
writ, Vent. 296. 2 Mod. 94. 

No attorney or clerk attending here in Attornies not 
court ſhall deliver to any attorney or clerk at- to deliver or 
tending here in court, or to any other perſon, fie 21e 
or ſhall receive from any attorney or clerk at- * 4 
tending here in court, or from any other per- be put into 
ſon, any ſpecial plea that ought to be put into the office of 


the office of the clerk of the papers, or . = — 
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Copy to be 
made and 
ſigned by the 
clerk of the 


Papers. 


Clerk of the 
dockets. 


Appoint- 
ment. 


Duty. 


Clerk of the 


declarations, 
* 


Appoint- 


ment. 


Duty. 
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of the ſame plea, before the plea is put in o 
the ode ot the clerk of the papers; and ſuch 
copy, after the plea is put in, ſhall be made 
by a clerk attending in the ſaid office of the 
clerk of the papers, and ſigned with the hand! 
of one of the clerks there attending: Penalty 
for the firſt offence 0. to be paid to the box 
for the uſe of the poor ; for the ſecond offence 
20 5, and for the third offence to be expelled 
the court. By rule of Trin. 2 Jac. 1. Trin. 
16 Car. 2. Mich. 2 V. & M. 


Clerk of the dockets, commitments and 
ſatisfactions, now Mr. Jebn Stride. 

He holds his office for life by appointment 
under the hand and ſeal of the chief clerk. 

He makes and keeps an alphabetical docket 
of che judgmetits and all other entries upon 
record in the ſaid court on the plea-fide, and 
enters commitments and ſatisfactions. 


The clerk of the nen now Mr. 
Ant bony Rymell, 

Is appointed for life by writing under the 
hand and ſeal of the chief clerk. 

His duty is to receive and file all de- 
clarations and bills in the ſaid court; to ſhew 
the files to the filacers, clerks, and attornies 
of the court; to grant certificates to priſoners, 
to enable them to apply for their diſcharges ; 
to attend at /Yeftminſter, or on a judge ot the 
court, with the records in his cuſtody, when 
required; and to attend at the King's Bench 
office for the diſpatch of the ſaid bufinels. 

The clerks, filacers and attornies of the 


court are to pay to this officer for receiving, 
filing 
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filing and keeping the bills and declarations, 
2 5. at the end of every term. And if any 
of the clerks, filacers, or attornics, ſhall re- 
fuſeto pay the ſame on requeſt, they may be 
ſuſpended from the privilege of their practice 
at the diſcretion of the chief clerk or ſecon- 
dary. Mich. 15 Paſch. 19 Car. 2. 


* 


The clerk of the common bails, eſtreats Clerk of the 


and peſteas, now Mr. Richard Waller. 


common 
bails, &c. 


He holds his office for life by appointment Appoint- 


under the hand and ſeal of the chief ment. 


He files all common bails, makes out cer- Duty. 


tificates to the marſhal on the filing common 
bails for priſoners on orders for their diſ- 
charge; marks deliberaturs on poſteas, eſtreats 
all amerciaments ſet by the court, and admi- 
niſters the oath taken of the ſervice of writs 
according to the late act of parliament. 


The ſigner of the writs, Mr. 7Jebn Hel- Signer of the 


Berdine. 


He holds his place by parol appointment Appoint- 


of the chief clerk. 


His duty is to ſign all ſignable writs, and Duty. 


to enter the remembrance of them on rolls of 
parchment ; to take and file affidavits to hold 


to bail; to receive and deliver out writs of 


error and ceriiorari, and to enter them in a 
book; to file writs and ſpecial bails; to make 
copies of writs and affidavits, and to a'tend 
the judges when required. 
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Clerk of the The * cletk of the treaſury, and cuſtos bre- 


treaſury, 


dium & recordorum of the court of King's 
Bench, 


* England (to wit.) Inafmuch as the office of clerk 
of the treaſury and warrants, and of keeper of the re- 
cords of the lord the king, and of the writs of the court 
of the lord the king, held before the king himſelf, called 
The King's Bench at Weſtminſter, remaining in the trea- 
ſury of the lord the king, and belonging to that court, 
with all fees, profits, and emoluments thereunto of 
right appertaining, are ſubject to the order and con- 
troul of the chief juſtice of the ſame court, for the 
time being, as incident to his office, to the intent, that 
the ſaid offices may be executed by ſkilful and ſuffici- 
ent perſons: it is ordered on Saturday next after the 
morrow of the aſcenfion of our Lord, in the ſame term, 
by the whole court, here, by and with the conſent of 
the beloved and faithful counſellor of the lord the 
king, Jobs Popham, knight, chief juſtice of the lord 
the king, aſſigned to hold pleas before the lord 
the king himſelf; that the office ſhould in future 
be perpetual, nd be called The office of the treaſury 
of the King's Bench, and that it fhould be holden 
for life, with all thereunto belonging, which are or 
hereio/ere were at the diſpoſal of the aforeſaid chief 
Juſtice, as appertaining to the ſaid alice or offices (ex- 
cept warrants of attorney, the making up records, 
for Niſi Prius, # the county if Middleſex, and tran- 
ſcripts ard certificates upon the writs of error and re- 
ceipts and files of queriturs and attachments in the ſame 
court, and the cuſtedy of rhe ſeal for bills of Middleſex, 
and the keeping of records of attainder, with the fees 
thereunto belonging) ; and that bereafter the officer ſhall 
execute the aforejaid office of treaſurer, in perpetuity, 
avho ſhail fer ever te called I be clerk of the treaſury of 
he King's Bench, and ſhall have and enjoy, for the 
term of his life, all the duty, fecs, profits, and advan- 
tages belonging, or uſually taken with, or for, the 
ſame (except the fees and profits before excepted, ) 
Which office of clerk of the treaſury, with the fees and 
profits thereunto belonging (as aforeſaid) ſhall be al- 
ways at the diſpoſal of the aforeſaid chief juſtice, for 
the time being, as the ſame ſhall become —_— to 

8 uch 


— 


in the Court of King's Bench. 


Bench, now Beverſham Filmer, Eſq; and 
Theodore Jobnſon, Eſq; 


The 


— 


ſuch proper perſon as the ſaid chief juſtice ſhall nomi- 
nate and appoint to the ſame, for the life of the ſame 
perſon, ſo nominated and appointed, which perſon, ſo 
nominated and appointed, ſhall be ſworn in court, to exe- 
cute the office, as it ought to be, and ſhall have, for the term 
of his life, the receipt and cuſtody of all records and writs, 
ewithin the ſame ccurt (except records of attaint, war- 
rants of attorney, Aue and attachments, before ex- 
cepted) and he ſhall have the making the exemplification of 
all records of Niſi Prius, records and certificates thereof, 
into the Chancery and Exchequer chamber (except re- 
cords of Niſi Prius in the county of Middleſex, and tran- 
ſcritts and certificates upon writs of error.) And as to 
the receipt of entries, and the cuſtody of warrants of 
attorney, an officer ſhall be appointed by the chief 
juſtice, for the time being, to execute the ſame, who 
ſhall for ever be called The clerk of the warrants ; 
which office, with the fees and profits thereunto be- 
longing, fhall always be at the diſpoſal of the chief 
juſtice for the time being, which perſon, ſo nominated 
and deputed, ſhall have the receipt, entry, and cuſ- 
tody of all warrants of attorney, in the faid court. 
And as to the making the records of V/ Prius in the 
county of Middleſex, there ſhall be an officer to execute 
the ſame, who ſhall for ever be called The clerk of 
Niſi Prius zu Middleſex; which office, with the 
fees and profits thereunto belonging, ſhall always 
be diſpoſed of by the chief juſtice, for che time being, 
to ſuch perſon as the ſaid chief juſtice ſhall thereto 
nominate and aſſign; which perſon, ſo nominated and 
aſſigned, ſhall have the making of all records of M. 
Prius of Middleſex. And as to the tranſcripts and cer- 
tificates upon writs of error, there ſhall be an officer 
to execute the ſame, who ſhall always be called The 
clerk of the errors; which office, with the fees and pro- 
fits thereunto belonging, ſhall always be at the diſ- 
poſal of the chief juſlice, for the time being, to ſuch 

perſons 


26 


The Attomep's PDꝛactice 


The office of clerk of the treaſury and 
cuſtos brevium & recordorum, formerly called 
the office of cuſtos brevium & recordorum, is 
an antient office, and is an office for lite, at 
the diſpoſal of the lord chief juſtice of the 
court for the time being. Vide 1 Lev 1. 
The late Lord Raymond, chief juſtice of 
this court, by writing under the hand and 
ſea], conſtituted and appointed the ſaid Bever- 
ſham Filmer and Theodore Fohnſon, and the 
longer liver of them, to be clerk of the trea- 
fury, and keeper of all the king's writs and 
records of the ſaid court (except the making 
the records of ni prius in the county of 
Middleſex, and tranſcripts and certificate; upon 


ä 


—_— 


perſon as the ſame chief juſtice ſhall thereunto nominate 
and aſſign ; which perſon, ſo nominated and affigned, 
ſhall have the making of the tranſcripts and certificates 
upon writs of error. And as to the cuſtody of the re- 
cords of attainr, it is likewiſe ordered by the ſame 
court, that they ſhall be kept in the ſaid treaſury in a 

reſs under two locks and keys, one of which keys 
ſhall be kept by the chief juſtice of the ſaid court for 
the time being, and the other by the attorney-general 
of the lord the king for the time being, to the intent 
that the fame may be always ſafely kept. And as to 
the receipt and filing of les gueriturs and attachments, 
and the keeping of the ſeal for bills of Middleſex, it 
is likewiſe ordered, that there ſhall be an officer to 
execute and keep the ſame who ſhall for ever be called 
The keeper of les queriturs and attachments; which of- 
fice, with the fees and profits thereunto belonging, 
ſhall always be at the diſpoſal of the puiſne judges of 
the ſame court, or the major part of them, to be exe- 
cuted by ſuch perſon and perſons, and in ſuch manner 
and form, as the ſaid puiſne judges, with the major 
part of them, ſhall limit or appoint. Faſter Term, 
4 Fac. 1. A. D. 1606. Rol. 171. B. R. | 


writs 
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writs of error, and receiving and filing of 
queriturs and attachments in the ſame court, 
and the keeping of the records of attainder;) 
to hold for their lives, and the life of the 
longer liver of them. „ 
This officer has the poſſeſſion of the trea- yy, 

ſury of the ſaid court at Weſtminſter, and the 1% 64. 
cuſtody and charge of the records and writs T — 
there; before the beginning of every term, Sid. 77. 
he gives notice in writing to one of the judges, Keb. 286, 
whoſe turn it is to keep the eſſoin, and at- 3 | 
tends the judge at Weſtminſter, with the other — _—_ 
officers of the court for that purpoſe; he 9 
likewiſe gives conſtant attendance at the trea- 
ſury by himſelf or deputy every day in term, 
during the fitting of the court, and attends, 
with the keys of the treaſury in vacation- time, 
when required, in order to fearch for, and 
make copies and exemplifications of records; 
and at the end of every iſſuable term he tran- 
ſcribes from the records all iſſues, fines, 
amerciaments and recognizances forfeited, 
which are to be eſtreated into the court of 
Exchequer ; he tranſcribes and ingroſſes from 
the plea-rolls all iNues that are to be tried by 
niſi prius in the ſaid court, and examines the 
ſame with the plea-roll, (except as aforeſaid) 
and after they are examined, ſeals them for 
trial; and by his clerks he gives = attend- 
ance at his office in Gray's Inn, from the 
time the judges appoint their circuits till the 
circuits are over, for the tranſcribing, ex- 
amining and ſealing the records of ni privs 
for all the circuits in England, and for making 
exemplifications if required. , 

The 
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Clerk of the 


cuſtos bre- The clerk of the cuſtos brevium in the inner 
3 2 and upper treaſury, Mr. Taverner Wallis. 
ſury. 

38 He holds his office by verbal appointment 
ment. from the clerk of the treaſury. 

Duty. He performs the duty of the clerk of the 


treaſury and cuſtos brevium in the inner and 
upper treaſury. 


Clerk of the 3 
cuſtos bre- The clerk of the cuſlos breviam in the outer 


vium in the treaſury, Mr, Taverner Wallis. 


_ trea- 

2 He is appointed by writing under the hand 
ment. and ſeal of the cuſtos brevium. 

Duty. He is to perform the duty of the clerk of 


the treaſury and cuſtos brevium in the outer 
treaſury, and has the filing and keeping the 
plea-rolls of the plea- ſide of the fix laſt 


terms. 


Clerks of The clerks of vii prius, Beverſham 

\ nifi prius. Filmer, Eſq; Mr. Taverner Wallis, and Mr. 
Thomas Whitefield. 

Appoint- They are verbally appointed by the cſtos 

ment. brevium. | 

Duty. They are as clerks to the cuſtos brevium, to 
tranſcribe from the plea-rolls all iſſues to be 
tried by niſi prius in the reſpective circuits, 
and to ingroſs the jurata's thereto; and to 
make exemplifications thereof if required. 


„ The ſigner of the bills of Middlefex, Mr. 
dleſex. William Marſhal. 

Appoint- He is appointed in writing by the three 
ment. puiſne judges. _ 
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He ſigns all proceſs by bill of Middleſex, Duty. 
keeps proper books to enter the ſame, with 
alphabets referring thereto, for ſuitors and 
others to have recourſe to; adminiſters the 
oaths on affidavits of the cauſes of action, 
and makes alphabets referring thereto 
makes copies of ſuch affidavits, and gives 
certificates when required. 


The clerk of the errors, John Way, Clerk of the 
Eſq; errors. | 
Is verbally appointed by the lord chief juſ- Appoint- 
tice of the court for the time being. E 
It is his duty to allow all writs of error di- Duty. 
rected to the lord chief juſtice of the ſaid 
court, and brought upon judgments given by 
the ſaid court in crown as well as in civil 
cauſes; and upon the allowance thereof to 
give certificates, and to make out /uperſedeas's 
if deſired, immediately where bail is not re- 
quired z; but not till after the bail is com- 
plete, where bail is required ; to attend the 
taking of bail, to give rules for better bail; 
to attend the judges in court with the bail- 
book upon adding or juſtifying bail z to draw 
up the recognizances, and enter them on re- 
cord; to give rules to tranſcribe the records, 
and indorſe the returns on writs of error; to 
make tranſcripts of the records; to get the | 
returns ſigned by the lord chief juſtice ; and 
to deliver ſuch writs of error as are returnable | 
in the Exchequer chamber, with the tranſcripts 
annexed to the clerk of the errors of the Ex- 
chequer chamber; and if the writ of error be 
returnable in parliament, to carry the writ | 
and tranſcript to the houſe of peers; _— 
: Caſes 
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cafes where the records are not tranſcribed, 
he is to ſign non pros's on ſuch writs of 


error. 


The ſealer of the writs. 

His late majeſty king Charles the ſecond, 

letters patent under the great ſeal of Eng- 
land, bearing date the 2d day of June in the 
25th year of his reign, granted to the moſt 
noble Charles late duke of Cleveland, then 
earl of Southampton, and his heirs male, in de- 


fault of iſſue male of lord George Fitzroy, 


ſince deceaſed without iſſue male, the receipt, 
revenue, yearly profits, ſum and ſums of mo- 
ney, and other commodities whatſoever ari- 
ſing and to become que and payable for the 
feeing of any writs, exemplifications, or other 
things whatfoever uſually ſealed, or that 
ought to be ſealed with the ſeal or ſeals of 
his majeſty's courts of King's Bench or Com- 
mon Pleas, or either of them; and alſo the 
officers of receiver general of all the ſaid re- 
venues, profits and ſums of money, and 
comptroller general of all writs and other 
— that fhall' or ought to be ſealed with 
the ſaid ſeals or either of them, and of the 
fums of money payable for the ſame. The 
3 duke of Grafton came into poſſeſ- 

on of his office by virtue of the ſaid letters 
patent on the death of the ſaid Charles duke 
of Cleveland, and exerciſes the ſame by Samuel 
Regers, Eſq; his deputy. 


The 
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The duke pays to the crown 
a fee-farm rent of 41210. 18s. 
64. every term, amounting 
yearly to — — — 
The ſeals office is open 
Morning. Afternoon. 
In term-time, for a fort-) 
night after Hilary and | _ 
Trinity terms; and for 10 to 12, 4to7 
a week after Eaſter and | 
Michaelmas terms, from 


In vacation-time, except 
a above; frm | 10 to 12. 4 to 6 


1653 14 © 


The clerk of the lord chief juſtice for tragſ- Clerk for 
cribing from the plea-roll the records of nif- — 
prius, in the county of Middleſex, is Jobn un 
Way, Eſq; | Midlteſex. 

This officer is appointed by the chief juſ- Appoint- 
tice of the ſaid court for the time being. ment. 

His duty is to tranſcribe from the plea-rolls Duty. 
the ſaid courts of ni prius, and to examine 
and ſeal the ſame; and to receive and file the 


warrants of attorney on the plea- ſide of the 


court. 
: Jud 
The judpes clerks, | clerks. 
They are verbally appointed by the reſpec- Appoint- 
tive judges whom they ſerve. ment, 


And they are to attend their reſpectwe Duty. 
judges for the more eaſy diſpatch of ſuch bu- 
ſineſs as comes before them. f 


The filacer for Lordi and Middleſex, is Filacer. 
Patience Thomas Adams, Fin: | | 
3 He 


32 
Appoint- 
ment. 


Duty. 


Vſher and 
cryer, 
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He holds his place for life by appointment 
under the hand and ſeal of the chief juſtice 
of the court for the time being. 

His duty is to write on parchment, and 
to enter on record all writs of capias, alias, 
Pluries, exigent, proclamation and outlawry, 
pone and diftringas, and all other writs and 
proceſs founded on original writs out of Chan- 
cery, returnable in this court, and iſſued be- 
fore the defendant's appearance; and to en- 
ter bails and appearances to ſuch proceſs, 
and make tranſcripts of outlawries into the 
Exchequer, 


Patience Thomas Adams, Eſq; alſo acts as 
filacer for the following counties, cities and 
towns. 

Counties of Bedford, Berks, Bucks, Cam- 
bridge, Cornwall, Cumberland, Devon, Dorſet, 
Hereford, Hertford, Huntingdon, Kent, Lei- 
ceſter, Middleſex, Norfolk, Northampton, Not- 
tingham, Northumberland,' Oxford, Rutland, 
Salop, Southampton, Somerſet, Stafford, Suffolk, 
Surry, Warwick, Weſtmoreland, Worceſter, 
Wilts, and York. 

Cities of Canterbury, Coventry, Exeter, 
London, Litchfield, Norwich, Worceſter, and 
York. 

Towns of ' Newcaſtle upon Tyne, Kingſton 
upon Hull, Nottingham, Pool, and Southamp- 
ton, And 

Mr. Benjamin Way acts as filacer for the 
counties of Eſſex and Monmouth. 


- Uſher and cryer, formerly called cryer 
and porter, 1 
e 


in the Court of King's Bench. 2 

He holds his office for life by letters pa- Appoint- 
tent under the great ſeal of Great Britain, ut. 
and executes his office by two deputy uſhers 
— Jayer and David Hewitt, and two de- 
puty criers, Thomas Lloyd and Michael Player, 
whom he appoints by writing under his 
hand and feal for their lives. 

His deputy is to take care that the court Duty. 
room be kept in order ; to attend the judges 
chamber at Weſtminſter, the court when tit- 
ting; to make all proclamations that are to 
be made therein. and to aſſiſt in adminiſtring 
oaths taken in court. 

Deputy court-keeper appointed by the 
cryer and uſher; and 

The keeper of Weſiminſter Hall appointed 
by the warden of the Fleet. Both thele per- 
ſons claim and take fees from the ſuitors of 
the court on trials at Weſtminſter, but neither 
of them are apprehended to be officers of the 
court, and conſequently intitled to no fees. 


The marſhal of the King's Bench priſon is — 
Benjamin Thomas, Eq; Bench. 


By the ſtat. 8 & 9 W. 3. c. 27. it is Stat. 8&9 
among other things enacted, That from W. 3. e. 27. 
and after the firſt day of May 1697, the 
office of marſhal of the King's Bench pri- 

* ſon ſhould be executed by the perſon or 
* perſons to whom the inheritance of the 
* ſaid priſon, priſon-houſe, lands, tenements 
and other hereditaments of the ſaid priſon 
* ſhould then belong, in perſon, or by their 
«* ſufficient deputy or deputies, for whom 
* they ſhould be anſwerable ; and the pro- 
fits and inheritance be ſequeſtered to make 
* ſatisfaction for eſcapes, Cc. 

D John 
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Appoint- 
ment. 


The Attorney's Pꝛattite 


Jobn Aſhton, Eſq; the late marſhal, formerly 
held this office by leaſe for a certain number 
of years, determinable on his death, and was. 
admitted by the court upon the ſaid leaſe, 
and took an oath of office. 

But now by the ſtat. 27 Geo. 2. c. 17. the 
priſon of the marſhalſea of this court, and 
the ſcite thereof, and the ground and appur- 
tenances thereunto belonging, and the power 
of granting the cuſtody of the ſaid priſon, 
and the office of marſhal of the marſhalſea 
aforeſaid, are veſted in the crown unalien- 
able. 

And by the ſaid act the ſaid Fobn Aſhton, 
Eſq; is continued in the ſaid office during ſo 
long time as he ſball behave himſelf well 
therein, and be reſident in the ſaid priſon, or 
within the rules thereof, and no longer; and 
after his death, reſignation or amoval, and 
ſo upon every other vacancy, another officer 
is to be appointed by the crown to hold in 
like manner. | 

The marſhal is to have the appointment of 
the inferior officers. The marſhal and infe- 
rior officers ate removeable for negle& or 
miſbehaviour, Perſons ſelling the office of 
marſhal, or the inferior offices thereto be- 
longing, Sc. are to forfeit their right in the 
offices, &c. and the purchaſer diſabled to 
hold. Perſons who had purchaſed any in- 
ferior offices, and were in poſſeſſion at the 
time of the act, are to hold the ſame, giving 
ſecurity for the execution of ſuch office, and 
may aſſign the ſame with conſent of the 
court, Sc. and the purchaſcr ſhall be ſubject 

3 to 
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to the regulations in this act. Stat. 27 Geo. 2. 
8 7 

The marſhal is to have the cuſtody of the Duty. 
priſon belonging to the ſaid court, and of all . 
the priſoners committed to the 1aid priſon z * . 5? 
and he is to be anſwerable for the eſcape 
of any priſoner out of his cuſtody ; and by 
himſelf, or his deputy, is to attend the court 
during the fitting thereof, and on the chicf 
juſtice whenever his lordſhip appears in his 
publick capacity. Vide 9 Co. 95: Cre. 
Car. 587. V. Jones, 463. 3 Dan. Abr. 2045. 


p. 7. 


The deputy marſhal is Mr. John Jordan. _ BY OO 

This office is in the diſpoſal of the pro- Appoint- 
prietors of the inheritance of the King's Bench ment. 
priſon, 


The clerk of the papers of the King's Bench Clerk of the 


; . a papers of the 
priſon is Mr. Francis Vincent. King's Bench 
priſon. 


This office has been uſually granted for life Appoint- 
by appointment in writing under the hands ment. 


and ſeals of the proprietors of the inheritance 


of the ſaid priſon. 

He enters the commitments of all priſo- Duty. 
ners committed to the ſaid priſon, and all de- 
clarations and other charges delivered againſt 
them; as alſo the commiltiturs of all perſons 
charged in execution ; he enters and returns 
all writs of habeas corpus directed to the mar- 
ſhal and makes out all copies of cauſes and 
certificates of priſoners detainer. 
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Chaplain. 


Appoint- 


ment. 


Clerk of the 


day rules. 


Appoint- 


ment. 


Duty. 


Tipſtaffs. 
Appoint- 
ment. 


Duty. 


Aſſocĩate and 


marſhal at 
niſi prius in 
London and 


Middleſex. 


The Attozney's Pꝛactice 
Chaplain of the King's Bench priſon is the 


reverend F. Evans. 

This office has been uſually granted for 
life by indenture under the hands and ſeals 
of the proprietors of the inheritance of the 
ſaid priſon ;, and is now in the appointment 
of the marſhal. 


The clerk of the day rules of the King's 
Bench priſon is Mr. Thomas Marſon. 

He holds his office for life, by like ap- 
pointment, from the ſaid proprietors. 

He is to attend the ſaid priſon in term- time, 
and draw up and ingroſs the petitions of ſuch 
priſoners as petition > the court for day rules, 
and to carry or ſend them to Meſtminſter at 
the ſitting of the court. 

There are alſo two turnkeys. 


The four tipſtaffs, one attending on each 
judge of the court, are appointed for their re- 
ſpective lives by writings under the hands 
and ſeals of the proprietors of the inheritance 
of the ſaid priſon. 

Their duty is to attend on their reſpective 


judges conſtantly in court, and at their cham- 


bers to execute the warrants directed to them; 
and to take charge of every priſoner com- 
mitted in court, or by a judge at his cham- 
bers ; and to deliver ſuch priſoner to the 
marſhal. 


The aſſociate and marſhal for trials by ni/ 
Ea, in London and Middleſex, is John Way, 


He 


* 
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He is verbally appointed by the chief juſ- 65 


tice of the court for the time being. 

He is to attend the chief juſtice at all tri- 
als in London and Midileſex ; to enter the 
cauſes fe: down to be tried; to enter ne reci- 
pialurs; to receive the records and writs, and 
ro mark them in order of precedency as they 
are brought in; to call the cauſes; to receive 
ar withdraw records, and deliver out poſters, 
and to mark out ſuch records as are left un- 
tried, 


The clerk of niſ prius for trials in London 
and Mzadleſex is Mr. Jahn Minſtull. 


Duty. 


Clerk of nif 


prius in Lon- 


don and Mid- 
dleſex. 


This office is verbally appointed by the Appoint- 


chief juſtice of the court for the time being. 


ment. 


His duty is to attend the fittings, to call Duty. 


the jurors, and mark them ſworn on the pa- 
nel; and in caſes of ſpecial juries to mark 
the tales, if there be any; to indorſe on the 
panel the default of the defendant's appear- 
ance, and the proclamations made on infor- 
mations and indictments, and who appears 
to proſecute for. the king; to read the re- 
cords, and all deeds and other written evi- 
dence; to take notes of accounts, and of ſuch 
other matters as the lord chief juſtice ſhall di- 
rect; to take minutes of every ſpecial ver- 
dict, and draw up the ſame and make co- 
pies thereof, and to take all other verdicts ; 
to indorſe all verdicts, and to record all non- 
ſuits upon the panel; to draw up all certifi- 
cates to be ſigned by the chief juſtice; to 
take minutes of all orders made at ni prius; 
to draw them up, and make copies thereof; 
and alſo to take all recognizances entered 

D 3 into 
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into at ſuch ſittings ; and ſince the 3 Geo. II. 
c. 25. for the better regulating of juries, he 
drawsthenames ofthe perſons returned to ſerve 
on juries, marks the names of the perſons 
ſworn on the panel; takes notice of the 
names of the defaulters, and their fines for 


not appearing; and of perſons excuſed or 
challenged. 


Cryer at ni: The cryer at ni prius in London and Mid- 

priusin id. dleſex is Mr. Henry Woodgate. 

dleſex. 

aw This officer 1s alſo verbally appointed by 

ment. the lord chief juſtice of the court for the time 
being. 

Duty. His buſineſs is to attend the court, and 
make the ſeveral proclamations, and call and 
| ſwear the juries; to ſwear the bailiffs to 
prove ſervice on ſuch of the jurymen as are 
called, and do not attend; to ſwear the 
witneſſes, and all other perſons who are to 
be examined in court, and to open and ad- 
Joura the court. 


Sheriffs, As to the office of ſheriffs. 
Sheriſſs to be Sheriffs are to be ordained yezrly on the 
choſen by the morrow of Al! Sculs at the Exchequer by the 
3 chancellor, treaſurer and chief baron, taking 
morrow of to them the chief Juſtices if they be preſent. 
All Souls. Stat. 9 Ed. 2. ſtat. 2. Stat. 14 Ed. 3. c. 7. 
But before, the people had the election of 
their ſheriff in every ſhire where the ſhrievalty 
was not of fee. Ar:ic. ſuper chart. 28 Ed. 1. 
. 8. 13. 
3 3 None ſhall be ſheriff except he have ſuf- 
fach as have ficient lands within the ſhire to anſwer the 
lands fufhci- | king 
enttoanſwer, 
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king and his people. Stat, g Ed. 2. ſtat. 2. 
Stat. 5 Ed. 3. c. 4. Stat. 14 Ed. 3. c. 7. 
Stat. 13 & 14 Car. 2. c. 21. / 7. 

Every ſheriff ſhall abide in perſon within Sheriff to a- 
his bailiwic. Stat 4 H. 4. c. 5. — gy 

No ſheriff ſhall tarry in his bailiwic above Sheriff not to 
a year, and then another to be ordained. Sat. tarry in his 
14 Ed. 3. c. 7. Stat, 28 Ed. 3. c. 7. Stat. _ 2 
42 Ed. 3. c. 9. Vide infra ſtat. 23 Hen. 6. * 

c. 8. 

If any ſheriff ſhall execute or return any But may act 
writ or warrant within Michaelmas term, af- in Michael- 
ter the 6th day of November, and before any as term, 
writ or diſcharge delivered ro him, he ſhall 
not be damnified by the fat. 23 Hen. 6. 

c. 8, altho' he hath occupied the office be- 
fore the days of return Craſtino Martini, Oc- 
tabis Martini or Quinden Martini, Stat. 
12 Ed. 4. c. 1. : 

Every old ſheriff ſhall have power, as and Hilary 
well to execute and return any writ or war- 9 
rant, as to execute every other thing which 9 
to the office pertaineth, during the tetms of 
St. Michael and St. Hilary, unleſs he is law- 
fully diſcharged. Sat. 17 Ed. 4. 6, 6. No under 

No under ſheriff or ſheriff's clerk ſhall ſberiff or ſhe- 
abide in his office above one year. Stat. 42. riff's clerk to 
Edward 3. c. 9. Vide infra flat. 23 Hen. 6. *Þide in his 
c. 8 


oſti ce above 
None that hath been ſheriff of any county a 


a year (hall be within two years next choſen hall within 
again, if there be other ſufficient, Stat. two years be 
1 Ric, 2. c. 11. Vide infra flat. 23 Hen. 6. _— — 


e. 8. 
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Confirmation The ſtatutes 14 Ed. 3. c. 7. 42 Ed. 3. 
of ſtat. 14 Ed. c. 9. and 1 Ric. 2. c. 11. ſhall be obſerved 
Bare jin every county (the under ſheriffs and other 
r 1 Ric: 2. officers within the city of Londen ex- 
c. 11. except Cepted, and ſuch counties except in which 
astoLondon, divers be inheritable to the office of ſheriff, 
1 and alſo ſuch perſons which have eſtate of 
W freehold in the office of ſheriff); and if any 
- ſheriff or under Meriff, or ſheriff's clerk, 

occupy, the office contrary to the ſtatutes 

Penalties on before recited, he ſhall forfeit 200 J. yearly 
ſheriffs, Kc. as long as he occupieth contrary to the ſaid 
holding the gatutes; the one moiety to the king, the 


fice contra- - : 
— <> theſe Other moiety to him that ſhall ſue, Stat. 


ſtatutes. 23 Hen. 6. c. 8. 
We The under ſheriffs and other officers of 
riffs, &c. of ſheriffs of Briſtal may occupy their offices 
Briſtol may from year to year, as the under ſheriffs and 
= * yea" other officers of ſheriffs of London may do, 
a notwithſtanding the acts 42 Ed. 3. c. g. and 
23 Hen. b. c. 8. Stat. 6 Hen. 8. c. 18. f. 3. 
Sheriff dying If any ſheriff ſhall die before the expira- 
before, &c. tion of his year, or before he be ſuperſeded, 
— == the under ſheriff ſhall nevertheleſs continue in 

rilt tO Exe» . 1 1 

cute the office bis office, and execute the ſame in the name 
in his name of the deceaſed till another ſheriff be ap- 
until, &. pointed and ſworn; and the under ſheriff 
. ſhall be anſwerable for the execution of the 
Py office during ſuch interval as the high ſheriff 
And his ſe- would have been; and the ſecurity given by 
curity to be the under ſheriff and his pledges ſhall ſtand 
wer" 4 ang 2 ſecurity to the king, and all perſons what- 
all perſons, ſoever, for the due performance of his office 


&c. during ſuch interval. Stat. 3 Geo. 1, c. 18. 


. 
It 


* 
* 
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It ſhall not be lawful for any perſon to ogice of un- 
buy, ſell, let or take to farm the office of der ſberiff, 
under ſheriff or deputy ſheriff, ſeal-keeper, &c. not to be 
county-clerk, ſhire-clerk, gaoler, bailiff, or * 
any other officer pertaining to the office of farm. 
high ſheriff, or to contract for any of the 
ſaid offices, on forfeiture of 300 l. one moie- penalty. 
ty to his majeſty, the other to ſuch as ſhall 
ſue in any court at Weſtminſter within two 


vears after the offence, Stat. 3 Geo. 1. c. 15. 


. 10. | 

Nothing before in this act ſhall hinder any 
high ſheriff from conſtituting an under ſheriff 
or a deputy ſherifl, as by law he may; nor 
to hinder the under ſheriff, in caſe of the high 
ſheriffs death, when he acts as high ſheriff, 


from conſtituting a deputy ; nor to hinder 


ſuch ſheriff or under ſheriff from receiving 
the lawful fees of his office, or from taking 
ſecurity for the due anſwering of the ſame ; 
nor to hinder ſuch under ſheriff, deputy ſhe- 
riff, ſeal-keeper, &c. from accounting to the 
high ſheriff for all ſuch lawful fees as ſhall be 
by them taken, nor for giving ſecurity ſo to 
do; nor to hinder the high ſheriff from al- 
lowing a ſalary to his under ſheriff, &c. or 
other officers. Same ſtat. ſ. 11. | 
They that be bailiffs of ſheriffs one year à gerifpsbai- 
ſhall be in no ſuch office by three years next liff not toexe- 


following, except bailiffs of ſheriffs which in- cute that of- 
herit in their office, Stat. 1 Hen. 5. c. 4. — 


except, &c. 


Every ſheriff ſhall have his deputy in this Sheriff to 
court to return and receive writs; and every have his de- 
deputy yearly before Hilary term ſhall have puty in court, 
his name and place of reſidence in Landon or _ - — 
Middleſex ſet and continued up in tables in the 3 


office in che office. 
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office of the ſecondary for that purpoſe, upon 
pain of the under ſheriff's forfeiting for every 
term that he ſhall make default, the ſum of 
20 l. Stat. 23 Hen. 6. c. 10. Hil. 21. Rep. 
Cur. Paſ. 23 Car. 1. Mich. 1654. Paſ. 15. 
Car. 2. | . 
No under No under ſheriff, or bailiff of any liberty, 
ne is or bat- ought to be admitted during ſuch his employ- 
tice azar. ment to practice as an attorney, upon pain of 
torney. excluſion from the employment of an atror- 
ney ; and not to be re-admited. Sat, 
1 Hen. 5. c. 4. Reg. Cur, Mich. 1654. Slat. 
22 Geo. 2. c. 46. .. 14. 2 Barnard K. B. 
295. Wood's Inſt. 74. Wilſ. Rep. B. R. 93. 
| rt 71. 9. 
Sheriff, &. Tf a ſheriff, under ſheriff, or deputy, or 
delaying ere. bziliff of any liberty, ſhall wilfully delay the 
cution, liable , 
to attach. execution of any proceſs, or ſhall take or re- 
ment, quite any undue fees for the ſame, or ſhall 
give notice to the defendant, thereby to frul- 
trate the execution of any writ or proceſs, 
ot having levied money in execution, ſhall 
detain the ſame in his. hand after the return 
of the writ, the officer fo offending is liable 
to an attachment, information, commitment, 
or fine, as the caſe may require. Mich. 
1654. 
No warrant No ſheriff, or ſheriff's deputy, Mall make 
— or deliver, or ſuffer to be made or delivered, 
any blank any warrant or warrants before the writ or 
warrant, to writs be duly ſued forth and delivered to him; 
be allowed. nor deliver, nor ſuffer to be delivered, any 
blank warrants to arreſt or attach any perſon. 
Eaſt. 15 Car. 2. Stat. 43 Eliz. c. 6, /. 1. 
Stat. 3 Car. 1. c. 4. Stat. 16 Car. 1. c. 4. 
Stat. 9 V. 3. c. 25. Stat. 6 Geo. 1. c. 21. 


Der 244. 
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in the Court of King's Bench, 


It is to be obſerved, that though the judg- 
ment or decree in the cauſe, wherein the 
ſheriff iſſues his warrant, be erroneous or ir- 
regular, that will not at all affect the warrant, 
with authority of the bailiff or his followers, 
acting under it, provided it be good in form. 
Rayn. Read on ſtat. 2 Geo. 2. c. 23. /. 22. 
P. J. 57- 3 

The name of the bailiff, plaintiff, or de- 
fendant, being interlined in the warrant, or 
inſerted therein, after ſealing, vitiates the 
warrant, ſo does a wrong deſcription of the 
defendant's addition. See Rayn. Read. on ſtat. 
2 Geo. 2. c. 23. f. 22. p. 57. but * quere. 

It hath been ſolemnly determined by the 
unanimous opinion of the whole court of 
King's Bencb, that a debtor is not ſo far pro- 
tected in his lodging, as not to be arreſted 
therein, as he is in his houſe. See the heads 
of the principal arguments made uſe of by 
the council on both ſides, in Rayn. Read. 
on ſtat. 2 Geo. 2. c. 23. f. 22. p. 57. 
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Every under ſheriff ought, upon reaſonable Copy of in- 


notice given to him, to deliver a true copy 
of the inventory of any goods taken by him 
upon a fi. fa. or elegit, to the party requiring 
the ſame, he paying for ſuch copy not ex- 
ceeding 35s 44. 


* Judge Deni/on ſaid, that in a HYeftmoreland caſe, 
the court of B. R. did not cenſure an attorney (againſt 
whom a motion was made by way of complaint) for 
filling up a warrant after it was ſent to him, but on 
the contrary, the court declared it to be the conſtant 
uſage. Will. Rep. C. B. 48. 


Every 


ventory to be 
delivered on 
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= 1 Every warrant to be made out upon any 
day ſet down Writ out of the King's Bench, Common Pleas, 
thereon as Or Exchequer, before judgment, to arreſt any 
ſhall be ſet perſon, thall have the fame day and year ſet 


_ on the down thereon. as ſhall be ſet down on the 


Penalty. writ itſelf, under the forfeiture of 10 J. to be 


paid by the perſon who ſhall fill up or de- 
liver out ſuch warrant; the penalty to be 
recovered and divided as the other penaltics 
in 9 Will. 3. c. 25. . 42. Stat. 6 Geo. 1. 
6. 21. /. 54. 
Sheriff to Sheriffs, Sc. (hall let out of priſon all per- 
take bail of ſong in their cuſtody by force of any writ, 
- perſors in bill or warrant, in any action perſonal, Ge. 
eir cuſtody Ginable f Caen Hala fol. 
on perſonal upon reaſonable ſurety of perſons having ful 
actions, ex- ficient within the counties, to keep their 
cept, &. days (perſons in ward by redemption, exc- 
cution, capias ullagatum or excommunicatum, 
ſurety of the peace, and all perſons commit- 
ted by ſpecial commandment of any juſtices 
and not to excepted); and no ſheriff, nor his officers, 
= any ſhall take any obligation for any cauſe afore- 
nd, but to, ＋ 
gc. aid, or by colour of their office, but only to 
themſelves, nor by any perſon, which ſhall 
be in their ward by courſe of law, but upon 
the name of their office, and upon condition 
written, that the ſaid priſoners ſhall appear 
at the day contained in the writ, bill or war- 
rant; and if any ſheriffs or officers aforeſaid 
take any obligation in other form by colour 
of their offices, it ſhall be void. Sat. 
23 Hen. 6. c. 10. 

If the ſheriffs return upon any perſon cepi 
corpus or redgidit ſe, they ſhall be chargea- 
ble to have the bodies at the days of the re- 

turns, 
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turns, as before this act. Sat. 23 Hen. 6. 
c. lo. 

It is oppreſſion in ſheriff*s bailiffs, to take 

money for letting perſons out upon bail, and 
puniſhable by attachment or indictment. 
2 Bur. Rep. 926, 927, 928. 

Ic ſhall not be lawful for any ſheriff, under Sheriffs fees 
ſheriff, bailiff of liberties, their officers, ſcr- on executi- 
vants or deputies, by colour of their office, ons, 12d. for 
to take for the ſerving of any extent or exe- — — * 
cution upon the body, lands or goods of any «xceeds not 
perſon, more than 124. for every 205. where 100l. and 6d. 
the ſum exceedeth not 1007, and 64. for for every 20s. 
every 20 5, above 100 J. that he ſhall levy and men 1001. | 
deliver in execution, or take the body in exe- j.,, or take 
cution for; upon pain that every ſheriff, &c. the body in 
which ſhall do the contrary, ſhall forfeit to execution for. 
the party grieved his treble damage, and ſhall 
forfeit 40 l. the one moiety thereof to the penalty. 
queen, and the other moiety to the party that 

will ſue for the ſame. Szat. * 29 Eliz. c. 4. 


. | 
This act ſhall not extend to any fees to be Not to extend 
taken for any execution within any city or to cities, &c. 
town corpor ite. Same ſtat, ſ. 2. 
This act ſhall not extend to allow any ſhe- 
riff, under ſheriff, or other perſon whomſo- 
ever, employed in the execution of proceſs, 
any poundage for the taking the body of any 
perſon in execution, upon any procels at the 
ſuit of any ſheriff, or other officer of the 


This printed ſtatute is wrong; the parliament was 
held 28 Elix. T. Raym. 1. Pl. Cm. 303. Ander. 294. 
7 303. 2 Mod. 242, Lutw. 203, 1117. Skin. 
3 


Crown, 
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crown, upon any bail-bond entered into for 
the appearance of any perſon proſecuted, 
either for any duties payable to his majeſty, 
or for any penalty inflicted by any act of par- 
liament for preventing the clandeſtine run- 
ning or receiving any cuſtomable or prohi- 
bited goods, or where the officer, executing 
ſuch proceſs, would not be intitled to pound- 
age, if the proceedings were carried on di- 
_— in the name of the crown. Stat. 7. 
| Geo. 3. c 29. | 

On writs of 3 | 
ſeiſin or poſ- Tt ſhall not be lawful for any ſheriff or their 
_ to take bailiffs, or for the bailiff of any liberty, by 
120. of colour of their office, or by reaſon of their 
ry 208. of the , : 
yearly rent executing of any. writ of habere facias poſſeſſio- 
where the nem or ſeiſinam, to receive any greater fee 
whole . than 12 4. for every 205. of the yearly value 
ceeds nor t®* of any lands, &c. whereof poſſeſſion or ſeiſin 
7 021. ang {hall be given, where the whole exceeds not 
64. for every the yearly value of 100 J. and 64. for every 
208. per ann. 205, per ann. above the yearly value of 1000. 

above, &. Stat. 3 Geo. 1. c. 15. /. 16. | 
On a writ of Poundage in no caſe ſhall be taken for exe- 
_— 3 cuting of any writ of capias ad ſatisfaciendum 
C ger ole rea; OF Of charging any perſon in execution by 
debt, which is virtue of ſuch wrir, for any greater ſum than 
to be marked the real debt amounts to; which ſum the 
_ back of plaintiff is to mark on the back of the writ 
© Write before it be delivered to the ſheriff; and if 
any ſheriff, Sc. ſhall take greater fees, ſuch 
offender ſhall be adjudged guilty of extortion, 
injuſtice and oppreſſion; and being convicted 
ſhall forfeit to the party grieved treble da- 
Penalty. mages, and double the ſum extorted ; to be 
decreed by the court out of which ſuch writ 
iſſued, 


in the Court of King's Bench. 


iſſued, on complaint and proof of ſuch ex- 
tortion before the court, in ſuch ſummary 
way as to them ſhall ſeem meet; and every 
perſon ſo offending ſhall forfeit 200 l. one 
moiety to the king, and the other to ſuch 
as ſhall ſue in any court at Weſtminſter, pro- 
vided that ſuch ſuit be commenced within 
two years after the offence. Stat. 3 Geo. 1. 
6:88. + 35 

Per cur, The uſage has been, ſince the Fees due ona 
ſtat. 28 Eliz. to take a fee upon a ca. ſa. and ca. fa. 
ſuch a fee is allowed to the ſheriff for his 
trouble which he had in the execution; and 
if there be a ſecond execution, (as where the and on a ſe- 
party dies in execution, and a f. fa.) he ought cond execu- 
to have a fee for that alſo. Ruled per Holt, don. 
ch. j. An action will lie for his fee; for the 
law permitting him to take it, makes it a 
duty. Show. 363. Salk. 331. 

The ſheriff ſhall have the fees for executing Fee oneligit. 
an elegit. Salk, 333. 

Where the ſum exceeds 100 l. the ſheriff His poun · 
ſhali have 12 d. for every pound of the firſt dage when 
hundred, and 6d. for every other pound over — | 
the 100 1. Cro. Car. 286, 287. 

The proviſo that this ſhall not extend to Extends not 
cities or towns corporate, is only. to be in- to cities or 
tended for the executing of judgments in the towns. 
courts of ſuch corporations, and not to the 
ſheriffs of cities or corporations, for the exe- 
cuting judgments out of ſuperior courts. 

Cro. Car. 87 

This ſtatute doth not extend to real execu- Nor to real 
tions but only to executions in perſonal ac- executions. 
tions; therefore does not extend to an habere 
facias 
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facias ſeiſinam or poſſeſſionem. Salk. 331. Sed 
vide antca ſtar. 3 Geo. 1. 
Nor to _ The ſtatute does not extend to executions 
chant, upon ſtature merchants, recognizances, &c. 
Pay for the act is to be underſtood where the 
Judgment redditur in invitum, and not by the 


voluntary. confeſſion ot the party. Salk. 331, 


332. 

Sheriff my Though the ſheriff may have ſuch fees as 

not take a are allowed by the ſtatute, he may not take 

bond for his à bond for them; for under the colour there- 

* of he may ſo have double fees. Cro. Car. 
287. 

Sheriff to ſub- * ſheriff or other officer, who ſhall 

ſeribe the at make out any warrant upon any writ, and 

torney sname . 

on every war- Hot ſubſcribe the name of the attorney who 

rant. ſued out the ſame, ſhall forfeit ; J. to be al- 
ſeſſed as a fine by the court; one moiety to 
the king, the other to the party grieved. 
Stat. 12 Geo. 2. c. 13. / 4. 

Sheriff to re- The court taking into conſideration the 

turn writs and great delays and expences that attended the 

_ in the Old method of amercing ſheriffs for not te- 

y ſix days un” 

after ſervice turning writs, and bringing into court the 

of rule, or elſe body of defendants arreſted by them, ordered, 

attachment. that for the future all writs ſhould be returned, 
and the body of every ſuch defendant ſhould 
be brought into court within four days by 
rule of Trin. 6 Geo, 3. fee part 119, next 
after ſervice of a rule on the under ſheriff for 
that purpoſe; and on default thereof the 
court will grant an attachment againſt the 
ſheriff, without giving him a day to ſhew 
cauſe. Trin, 5, 6 Geo. 2. 

Judicial writs By a rule made Hil. 19 Jac. 1. taking no- 


to be executed ,: . TR, vr 
by therifs in tice, that it was a query whether judicial 


Wales. wr its 


_ WW ̃ Y 7X > Hoes © 


1 


in the Court of King's Bench. 


writs iſſuing out of this court could be exe- 


cuted in the counties of Hales, and that di- 
vers precedents had been conſidered by the 
court, whereby it appeared to be the conſtant 
uſage of the court to iſſue ſuch writs into 
thoſe counties; it is declared, that all ſuch 
judicial writs may be awarded to, and ought 
ro be executed by the ſheriffs of thoſe coun- 
ties in ſuch manner as judicial writs by the 
ſheriffs in England, Raym. 206, 1 Lev. 
gl. 2 Keb. 649, 657, 724 2 Saund. 
132. | 

In E. 19 Geo. 2. 1746. the great queſtion, 
whether the court of King's Bench have juriſ- 
dition to ſend a Latitat into Wales [ Wils. Rep. 
B. R. 194, 195.] was determined in the ne- 
gative, viz. that the writ of our lord the king 
of Latitat does not run into Wales. [ 14.206]. 
After having been four times molt learnedly 
argued at the bar, by gentlemen of the great- 
elt learning and experience, viz. in Hil, 
17 Geo. 2. by Mr. Hume Campbell (afterwards 
lord regiſter of Scotland) tor the plaintiff, and 
by ſerjeant Booth for the defendant. In fat. 
18 Geo. 2. by Mr. Evans (recorder of &.. 
Edmunds Bury in Suffelk) for the plaintiff, and 
by Mr. attorney general Ryder (afterwards 
chief juſtice B. R.) for the defendant. In E. 
19 Geo. 2. by Sir Jobn Strange (afterwards 
maſter of the rolls) for the plaintiff, and by 
Mr. Gundry (afterwards one of the juſtices of 
the Common Pleas) for the defendant, and 
laſtly, by Mr. Philipps, for the plaintiff, and 
by Mr. Pratt (afterwards attorney general, 
lord chief juſtice C. B. lord Camden, and lord 


E chancellor) 


497 
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chanceller) for the defendant. Sce ils. Rep. 
B. KR. 19. | 
Sheriff of And by a rule made Trin. 21 Car. 1. it is 
Cheſter to re- ordered, that the ſheriff of the county of 
turn writs di- Cheſter ſhall return all writs iſſuing out of this 
rected io bim. court directed to him, according to the re- 
2 Str. 108. r 6h * 
turn of ſuch writs, on pain of forfeiting 50 /. 
Ram. 171. 1 Lev. 256. 1 Sid. 407. 2 Keb. 
410, 464. : | 
Dakar tis. The deputy ſheriffs, and all other officers 
15 and other Of the court, ought perſonally to appear be- 
officers to at- fore the eſſoin- day of every ſecond return of 
tend the every term, and continue there during the 
reſidue of the term. Mich. 1654. 
Sheri on re. The ſheriff of every ſhire, being no city 
— and coſt Or town made a ſhire, within which there is 
of a lord of a any franchiſe or liberty, the lord whereof is 
franchiſe or intitled to the return of writs, ſhall (if re- 
liberty, % quired by ſuch lord) within one month after 
akon an 1uch requeſt, nominate and appoint one or 
puty to reUGe d 9 h ft f F h 
at ſome place More deputy or deputies at the coſts of ſuc 
in or near the lord, to be reſident at ſome convenient town 
franchiſe: or place in or near ſuch franchiſe or liberty, 
Place and to be appointed by the lord chancellor and 
colts to be chief juſtice of B. R. and C. B. or one of 
appointed them, hereby authoriſed to appoint ſuch town 
and ſettled by 
lord chancel- Or place, and to ſettle what coſts or charges 
lor, &, hall be paid therefore by ſuch lord; and ſuch 
Deputy to re- deputy or deputies ſhall reſide at ſuch town or 
Dre wnts, place fo to be appointed, and have authority 
and in name 3 ; 
4nd under in the ſheriff's name to receive and open all 
ſeal of ſheriff fuch writs and proceſs (the execution or re- 
to iſſue war- turn whereof doth belong to the lord of ſuch 
wary wo franchiſe or liberty) and in the name and un- 
adus der the ſeal of the ſheriff to iſſue out ſuch 
franchiſe, 
| warrant or warrants to ſuch lord, as by law 
13 


; 
f 
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is requiſite, for the due execution of ſuch 

writ or proceſs; and ſuch deputy or deputies 

is and are required, on tender of any ſuch 

writ or proceſs, to receive and open the ſome, 

and iſſue ſuch warrant therein without delay, 

in ſuch manner and form as the ſheriff may 

or ought to do, without taking any further Faking no 

fee than what is now due and accuſtomed for more than the 

ſuch warrant; on pain that every ſuch ſheriff accuſtomed. 

or deputy, guilty of any wilfvl neglect or fees, 

| default, ſhall be puniſhed as for a contempr 1 

j of court, and make ſatisfaction to the party deputy mak- 

| damaged. Stat. 13 Geo. 2. c. 18. /. 6. ing wilful 

neglect. 

j All ſheriffs ſhall, at the expiration of their Sheriff to 

4 office, turn over to the ſucceeding ſheriff, by turn over all 

| indenture and ſchedule, all ſuch writs and 8 
wi | 8 

proceſs as ſhall remain in their hands unexe- ſheriff. 

cuted, who ſhall duly execute and return the 

ſame; and in caſe any ſuch ſheriff fhall re- Penalty, 

fuſe or . to turn over ſuch proceſs, in 

manner aforeſaid, every ſuch ſheriff ſo neg- 

lect ing or refuſing, ſhall be liable to make 

ſuch ſatisfaction, by damages and coſts, to 

the party aggrieved, as he, ſhe or they ſhall 

4 ſuſtain by tuch negle& or refuſal. Stat. 


20 Geo. 2. c. 37. J. 1. 


Not to be cal- 


No ſheriff ſhall be liable to be called upon led upon tore- 


. g turn any writ, 
to make return of any writ or proceſs, un- unleſs requir- 


leſs he be required ſo to do within ſix months ed within ſix 


after the expiration of the ſaid office, Same months after 
ſtat . 2 the expira- 
FS, tion of his of- 
fice. 
Queen Elizebeth by letters patent granted The office of 


the office of clerk of the county court, or county clerk 


is in the diſ- 
E 2 ſhire poſition of the 


—— 
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ſheriff, and fhire clerk of the county of Somerſet, to Mit- 
Ms of the n, with all fees, Cc. for term of his life, 
8. and afterwards appointed Arthur Hopton, Eſq; 
ſheriff of the ſame county, who interrupted 
Mitton, claiming that which was mentioned 
to be granted to Mitton to be incident to his 
office of ſheriff, and thereupon he appointed a 
clerk himſelf of the county court. Reſolved 
that the letters patent were void in law. Paſch. 

26 Elix. Mitton's caſe, 4 Co. 32. b. 
Commiſſon- As to commiſſioners for taking affida- 

ers for taking vie 

nen The judges of this court, or any two of 
* them, whereof the chief juſtice to be one, 
ee ſhall and may by one or more commiſſion or 
cerning mat commiſſions under the ſeal of this court from 
ters in this time to time, as need ſhall require, impower 
— ee what and as many perſons as they ſhall think 
the judges. fit and neceſſary in all and every the ſeveral 
ſhires and counties within the kingdom of 
England, dominion of Wales and town of 
Berwick upon Tweed, to take and receive all 
and every ſuch affidavit and affidavits, as any 
perſon or perſons ſhall be willing and deſi- 
rous to make before any of the perſons ſo im- 
powered in or concerning any caufe, matter 
or thing depending, or any wiſe concerning 
any of the proceedings in the ſaid court, as 
maſters of Chancery in extraordinary do uſe 
: to do; and any judge of aſſiſe in his circuit 
— 2 of may take and TINS any affidavit or affida- 
circuit may vits, as any perſon or perſons ſhall be will- 
take ſuch af ing and defirous to make before him in or 
— concerning any cauſe, matter or thing de- 
pending or in any wiſe concerning any pro- 


ceedings 
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ceedings in the ſaid court; which ſaid affi- Afidavits to 
davits taken as aforeſaid ſhall be filed, and be filed, and 
then be read and made uſe of in the ſaid _ _ _ 
court to all intents and purpoſes as other 
affidavits taken in the ſaid court now are; 

and all and every affidavit and affidav.ts taken 

as aforeſaid ſhall be of the ſame force as affi- 

davits taken in the ſaid court now are; 

and al! and every perſon and perſons forſweat- penalty of 
ing him, her or themſelves in ſuch affidavit perjury in 
or affidavits, ſhall incur and be liable unto fuck affida- 
the ſame penalties as if ſuch affidavit or afi- “. 

davits had been made and taken in open court. 

Stat. 29 Car. 2. c. 5. J 2. 

For the taking of every ſuch affidavit, the pee for tak-] 
perſon or perſons ſo impowered and taking ing ſuch affi- 
the ſame, ſhall for ſo doing receive only the davit. 
ſum or fee of 124. and no more. Same fe /. 3. 

As to commiſſioners for taking bails. 

The juſtices of this court, or any two of Commiſſion- 
them, whereof the chief juſtice to be one, ers for taking 
may by one or more commiſſion or commiſ- — 2 
ſions under the ſeal of this court from time —— by 
to time, as need ſhall require, impower ſuch the judges. 
and ſo many perſons other than common at- 
tornies and ſolicitors, as they ſhall think fit 
and neceſſary in all and every the ſeveral 
ſhires and counties within the kingdom of 
England, dominion of Wales, and town of 
Berwick upon Tweed, to take and receive all 
and every ſuch recognizance or recognizances 
of bail or bails, as any perſon or perſons ſhall 
be willing or deſirous to acknowledge or 

make before any of the perſons ſo impowered, 
on any action or ſuit depending in this court, 
in ſuch manner and form, and by ſuch recog- 
nizance or bail-piece as the juſtices of this 

f 3 court 
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Recogniz. court have ud to take the ſame; which 
ance to be ſiid recognizance or recognizances of bail 
tranſmitted to Or bail-Vicce ſo taken as aforcſaid, ſhall be 
a judge of the ro = e — 
Ve ah tranſmitted t. ſome or one of the juſtices of 
Affidavit of this court, who, upon affidavit made of the 
the due tak- duc taking of the recognizances of ſuch bail 
ing, xc. or bail-picce, by ſome credible perſon preſent 
at the taking hereof, ſhall receive the ſame 
upon payment of ſuch fees as have been 
ulually received for the taking of ſpecial bails 
by the juſtices clerks, and other the officers of 
this court; which recognizances of bail or 
bail- piece ſo taken and tranſmitted ſhall be of 
the like effect as if the ſame were taken de 

Fee for tak. bene eſſe before any of the ſaid juſtices ; for 

ing, & the taking of every which recognizance or 
recognizances of bail or bail-piece, the per- 
ſon or perſons ſo impowered ſhall receive only 
the ſum or fee of 25. and no more. Stat. 

| . þ t. 

Judges to The juſtices in this court ſhall make ſuch 

_ tales rules and orders for the juſtifying of ſuch 

or juſtifying, , . ; 

. bails, and making the ſame abſolute, as to 
them ſnall ſeem meet, fo as the cognizor or 
cognizors of ſuch bail or bails be not com- 

elled to appear in perſon in this court to 
juſtify him or themſelves ; but the ſame may 

The ſame to and is hereby directed to be determined by 

I by affda. affidavit or affidavits taken before the ſaid 

4 commiſſioners, who are hereby impowered 
and required to take the ſame, and alſo to 
ea amine the ſureties upon oath touching the 

unleſt, Kc. value of their reſpective eſtates, unleſs the 
cognizor or cognizors of ſuch bail do hve 

within the cities of London and Weſtminſter, 

or within ten miles thereof. Same ftat. ſ. 2. 

Any 
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Any judge of aſſiſe in his circuit may take Any judge of 
and receive all and every ſuch recognizince _ * 
and recognizances of bail or bails, as any per- face * 
ſon ſhall be willing and deſirous to make and bail. 
acknowledge before him, which being cran{- 
mitted in like manner as aforeſaid, ſhall (with- 
out oath) be received in manner as aforeſaid 
upon payment of the uſual fees. Same ſtat. 

J. 3. 

Every perſon which ſhall acknowledge or Acknowledg- 
procure to be acknowledged any fine, Cc. ing bail in the 
recognizance or recognizances, bail or bails, name of any 
Sc. in the name of any other perſon not pri- — 3 
vy or conſenting to the ſame, and being ſenting, fe- 
thereof convicted, ſhall be adjudged to be a lony. 
felon and ſuffer death, Sc. without benefit of 
clergy. Stat. 21 Jac. 1. c. 26, 1 Hale's 
H. P. C. 696; et vide flat. 4 V. & M. c. 4. 


J. 4. whereby perſonating another before thoſe 


Who have authority by that act to take bail, 


ſo as to make him liable to the payment of 
any ſum of money in that ſuit or action, is 
made felony. 

Two people put in bail in feigned names, 
and there being no ſuch perſons could not be 
proſecuted for perſonating bail, on Yaz. 
21 Jac. c. 26. ſo they and the attorney were 
ſet in the pillory. Stra. 384. 


Officers on the circuit. 


Note; the ſeveral counties in England, Circuits. 
except Middleſex and Cheſhire, are divided 


into fix circuits, viz. 


Eq The 


The Attoznep's Pzactice 


Thc Midland circuit containing the counties 


of 

Northampton, Derby, 
Rutland, Leiceſter, 
Lincoln, Warwick. 
Nottingham, 

The Norfolk circuit. 
Bucks, Cambridgeſhire, 
Bedford, Norfolk, 


Huntingdonſbire, Suffolk, 


The Home circuit. 
Hertford, Suſſex, 


Eſjex, Surrey. 
Kent, 

The Oxford circuit. 
Berks, Hereford, 
Oxford, Salop, 


Glouceſter, Stafford, 
Monmouth, Worceſter. 


The Weſtern circuit. 


Southamptonſhire, Cornwall, 
Wilts, Devonſhire, 
Dorſet, Somerſet, 


The Northern circuit. 


Yorkſhire, Cumberland, 
Durham, Weſtmoreland, 
Northumberland, Lancaſbire. 

The 


in the Court of King's Bench. 


The office of clerk of aſſiſe is a very an- Clerk of af. 
tient office, commencing doubtleſs at the ſiſe. 


ſame time the judges firſt went the circuits : 


Habeant de cetero omnes juſticiarii de bancis Antiquity of 
in itineribus clericos irrotulantes omnia placita che office. 


coram eis placitata, ficut antiquitus habere 
conſueverunt, Stat, Weltm. 2. 13 Ed. 1. 
c. 30. Vide 2 Inſt. 425. Dyer 175. 4 Co. 
32. b. | 

This office has always been granted for 
life. ; 

By the /tat. 33 H. 8. c. 24. the clerk of 
aſſiſe is diſabled from acting as counſel with- 
in the circuit, whereof he is clerk of aſſiſe, 
during the time of the ſeſſion of aſſiſe or 
niſi prius. 


The clerk of the aſſiſe has the care and His duty. 


cuſtody of, and is anſwerable for, all the re- 
cords which properly belong to his office. 
When the circuits are appointed, he is to at- 
tend the judges, and receive their directions 
about the times and places of holding the 
aſſiſes in the reſpeCtive counties within his 
circuit; to ſue forth the ſeveral commiſſions 
and writs of aſſociation for holding the ſame: 
To iſſue out precepts thereupon; one upon 
the commiſſion of aſſiſe, and another upon 
the comm ſſion of oyer and terminer for every 
county in his circuit, directed to the reſpec- 
tive ſherifis, in order for them to ſummon 
and return the ſeveral juries; which precepts 
are firſt ſigned and ſealed by the judges, 
and then delivered to the ſeveral ſheriffs, to 
be by them executed for the purpoſe afore- 
ſaid. He is to travel and attend upon 
this occaſion with all his under officers, and 


carry 


n chi. 
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carry along with him the commiſſions, and 
ſuch of the publick books and records be- 
longing to his circuit, as the current buſineſs 
of the circuit may require. He is to receive 
and file the retuens of all writs and precepts, 
all inquiſitions in murder and manſlaughter, 
all appeals and all recognizances, informa- 
tions, and examinations taken before and re- 
turned by the juſtices of the peace of the ſe- 
veral counties within his circuit, to enter and 
docket all the cauſes on the crown-fide, 
When the priſoners are called to the bar ro 
take their trials, it is the duty of the clerk of 
aſſiſe to make an abſtract of the bill againſt 
every priſoner with the witneſſes names, for 


the uſe and better information of the judge 


before he proceeds to the trial, and alſo to 
enter upon a roll the panel of the jurors who 
try the priſoner, and the name of the priſoner 
tried by the jurors, and the judgments given 
by the court, are, or ought to be, always en- 
tered by the clerk of the aſſiſe upon record as 
ſoon as conveniently may be after the aſ- 
ſiſes are ended. It is allo his duty to make 
the calendars, and deliver copies thereof to 
the judges of aſſiſe, in which all the judg- 
menrs and orders of the court are entered, 
which calendars are ſigned by the judges, 
and afterwards delivered to the reſpective 
ſheriffs as their warrants and authority for 
putting the ſaid judgments and orders in exe- 
cution. Upon indictments and preſentments 
for treſpaſſes, miſdemeanors, and other of- 
fences where the parties are not in cuſtody, or 
n bail, it is his duty to iſſue out proceſs 
againſt the ſeveral defendants, in order to 
| compel 


in the Court of King's Bench. 
compel an appearance, and make them anſwer 
the charge alledged againſt them reſpectively 
in all ſuch indictments and preſentments, 
that the king, in caſe the party be preſented, 
may have his fine. At the cloſe of every aſ- 
files he is to call over all perſons bound by 
recognizance, and to mark the ſeveral Cii- 
charges and reſpits thereon; and after the 
aſſiſes are over, it is his buſineſs to draw up 
an eſcbeat of the recognizances, fines, amer- 
ciaments and iſſues forfeited or impoſed in 
his circuit at that aſſiſe; and after the judges 
have been attended with, and have ſigned the 
ſame, it is to be ingroſſed on a parchment 
roll, and returned into the Exchequer upon 
oath, 

The clerks of aſſiſe, their deputies or aſ- 
ſiſtants, are perſonally to appear with their 
poſteas on the firſt day of Eaſter and Michael- 
mas terms. Micb. 1654. 


The aſſociate on the circuit is an officer A ſſociate on 
holding under the appointment of the clerk the circuit, 


of aſſiſe. 
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It is his duty to attend on the n privs His duty. 


ſide of the court, to receive from the mar- 
ſhal all the records, to mark upon the pa- 
nel in every cauſe that is tried the jurors who 
appear and are ſworn, to read all exhibits, 
and to take and record verdicts, to draw up 
and enter the orders, and to return the po/- 
teas. 


The clerk of the arraigns likewiſe holds Clerk of the 


his place by the appointment of the clerk of arraigus. 


aſliſe. 
The 
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His duty. 


Clerk of the 
indictments. 


Judge's mar- 
mal. 
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It is the duty of the clerk of the arraigns 
to attend on the crown fide of the court, to 
read the commiſſions, to call over the juſtices 
and all other officers and miniſters who are 
obliged to attend the court, to receive the 
conſtables preſentments, to call over the 
grand jury and petty jury, to arraign the 
priſoners, Sc. 


The clerk of the indictments is an officer 
alſo appointed by the clerk of aſſiſe. 
It is his duty to attend every circuit at the 
— where the clerk of the aſſiſe uſually 
eeps his office, and to draw and ingroſs all 
bills of indict ment which are to be preferred 
and laid before the grand jury, in each reſpec- 
tive county upon the circuit. 


The judge marſhal on the circuit holds 
his office by parol appointment of the judge 
during pleaſure. 

The marſhal is to attend in court, and at 
the judge's lodgings, during the time of the 
aſſiſes, to receive the records and writs of niſ 
prius between party and party, and to mar- 
ſhal and enter the ſame, together with the 
traverſes on the crown- ſide, between the king 
and the party, in a book kept for that pur- 
poſe; and from ſuch book to make out a pa- 
per or ſchedule of the ſaid cauſes, for the pe- 
ruſal and inſpection of the judges, the coun- 
ſel and attornies. He alſo opens the records, 
and has the cuſtody of them till the iſſues 
joined are reſpectively tried. He alſo enters 
ne recipiaturs, which entry is a notice to the 


parties that ſuch cauſe is not to be entered or 
| : tried 
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tried at that aſſiſe; and when cauſes are not 
tried, it is his buſineſs to take care of the re- 
cords till called for by the parties. It is alſo 
his buſineſs, ſince the late act of parliament 
for regulating juries, to receive from the ſhe- 
riffs, at the beginning of the aſſiſe in every 
county, the names of the jury between party 
and party, and to roll them up and put them 
into the box as directed by the ſaid act, and 
to take the care and cuſtody of the ſaid box 
when the names are put in, and to take care 
of the ballots, purſuant to the directions of 
the ſaid act. 


The judge's cryer on the circuit holds his Judge'scry- 
office, during pleaſure, by parol appointment *. 


of the judge. 
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It is his duty to make the ſeveral procla- His duty. 


mations, to call over all the juſtices of the 
peace, mayors, bailiffs of corporations and 
boroughs, coroners, conſtables to be ſworn 
to their preſentments, bailiffs, and other of- 
ficers; to call the grand jury; to call and 
ſwear the petty juries; to ſwear the bailiffs, 
to prove ſervice on ſuch jurymen as are called 
and do not appear between party and party; 
to ſwear witneſſes, and all other perſons who 
are to be examined in court; to adjourn and 
open the court, 


Judge's clerk and ſteward on the circuit. Judge's clerk 
Thee offices are uſually executed by one and and ſteward. 


the iame perſon, who is verbally appointed 
_— by the judge, to hold during plea- 
we 


Ic 


* 
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His duty. It is his duty to draw up and ingroſs on 
parchment the admiſſion of infants to ſue by 
their next friend, or defend by guardian ; to 
read over to the parties the contents of all 
fines and warrants of attorney for ſuffering 
common recoveries taken or acknowledged 
before the judge of aſſiſe, and to write the 
captions thereon, ' and to keep duplicates 
thereof ſigned by the party acknowledging 
the ſame, and to file them in due order as 
they are taken. He uſually attends the judge 

| as train-bearer, not only to and from the 

| court, but on all other occaſions that require 
the judge to go in his robes. It is his duty 
to pay all bills, and keep and make up the 
account of the circuit, 


The judge's ſervants claim fees on the cir- 
cuit: Their duty I am a ſtranger to; but as 
officer and fees are relative terms, I have 
put them under the head of officers on the 
circuit. 


— 
— um Ai ap 


Sheriff's duty The ſheriff of each county is to wait upon 
— irn the judges from their lodgings to the court 
: and back again; to return writs of venire, 
habeas corpora, diſtringas's, and other pro- 
ceſs; to return tales- men; to receive the 
calendar from the clerk of aſſiſe, and to ſee 
that the ſeveral judgments pronounced by 
the court in capital caſes be duly put in exe- 

cution. | 


— 
— __ <4 oo. 
— 


Coroners. The coroners of each county are to attend 
| the aſſiſes, and to deliver to the clerk of the 
| aſſiſe all inquiſitions of murder and man- 
| 3 ſlaughter, 
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ſtaughter, and all inquiſitions of felons de ſe, 

per infortunium inter fect, ex viſilatione Dei, 

and all inquiſitions whereby any deodands | 
are found, in order that the clerk of aſſiſe | 
may tranſmit them to the coroner and attor- | 
ney of his majeſty's court of King's Bench, to 

the end that proceſs may iſſue for bringing | 
in the deodand, He is likewiſe to attend to | 
return the venire, habeas corpora, diſtringas, | 
and other proceſs in the fuit, where the ſhe- | 
riff is related to either party, or intereſted in | 
the ſuit. | 


Attornies of the court. | 


EFORE the /tat. Weſtm. 2. 13 Ed. 1. 
c. 10. all attornies were made by letters 
patent under the great ſeal, commanding the 
Juſtices ro admit ſuch particular perſons to be 
attornies for the parties reſpectively. | 
Attornies ſhould procure themſelves to be Attornies to | 
admitted into ſome of the inns of court, or be admitted | 
Chancery, and take chambers there (if they in ſome ofthe | 
may be had) or lodgings near the ſaid inns, g“ ks | 
and leave notice in writing with the butler or | 
porter of the inn whereof they are admitted, 
where their lodgings are (except ſuch perſons Exception. 
as are inhabitants or houſe-keepers in London, 
Weſtminſter, Southwark, or the ſuburbs ther :- 
of, and liberty of the tower of London, and 
St. Katharine's there) and ſuch who are ſworn 
attornies of any courts, within the ſaid cities, | 
towns and liberties. Mich, 1654. Mich. | 
3 Anne, | 
All 
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All practiſing attornies are to enter their 
names and places of abode, in alphaberical 
books, to be kept by the proper officer, for 
the purpoſe of ſerving them with the pro- 
ceedings of the court, not requiring perſonal 
ſervice. Hil. 8 Geo. 3. 4. D. 1768. 

No one to No perſon can practice as an attorney of 
— this court, in his own or another's name, un- 
ted, &c. leſs he be ſworn, admitted and inrolled, pur- 
ſuant to the directions of the fat. 2 Geo. 2. 
c. 23. continued by fat. 22 Geo. 2. c. 46. to- 
gether with the alterations and amendments 
made by ſtat. 12 Geo. 2. c. 13. until the 24th 
of June 1757, and from thence to the end of 
the next ſeſſion of parliament, And made 
perpetual by ſtart. 30 Geo. 2. c. 19. / 75. 
_ 9" No perſon ſhall act as attorney, unleſs he 
mary $09 au ſhall have been bound by contract in writing 
clerkſhip of to ſerve as a clerk for hve years to an attor- 
five years. ney, duly admitted as by the act is directed, 
and ſhall have continued for five years in ſuch 
ſervice; and ſhall be examined, ſworn, ad- 
mitted and inrolled, as by the faid act is di- 
rected. 
If his maſler If the attorney, to whom ſuch perſon ſhall 
dies in the 5 be bound, ſhall happen to die before the ex- 
ee he ., Piration of the five years, or ſuch contract 
1 ·˖—§1i ſhall by mutual conſent be vacated, or ſuch 
bis time with Clerk be diſcharged by rule of court before the 
another. expitation of the five years, then ſuch perſon 
ſhall by contract in writing ſerve as clerk to 
ſome other attorney during the reſidue of the 
ſaid five years. Stat. 2 Geo. 2. c. 23. /. 9, 
12. though without entering into any new 
articles. Stat. 22 Geo. 2. c. 46. /. 15. a 
n 
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An attorney before he is admitted 1s to 
take the following oath. Same fat. /. 3. 


/ A. B. do ſwear, that I will truly and bo- Attorney's 
neſtly demean myſelf in the prattice of an at- bath. 


torney, according to the beſt of my knowledge 
and ability. So help me GOD. 


A quaker having ſerved a clerkſhip with Quaker mey 
an attorney, and qualified as by the ſtar. be admitted 
2 Geo. 2. c. 23. is directed, and taking his“ terney. 
ſolemn affirmation inſtead of the oath 
thereby directed, may be admitted and in- 
rolled as an attorney. Stat. 12 Geo. 2. c. 13. 

J. 8. | 

F. An attorney of the court of XK. B. had Articles be- 
taken for his articled clerk one S. a turnkey een A. 
of K. B. priſon; a full aged man, who 8 
ſtill continued to act as turnkey. It did not key of K. B. 
appear that any money was paid, or that the priſon can- 
maſter fed, lodged, or entertained the clerk, celled by rule 
(though the articles indeed covenanted that 3 Fx 
he ſhould) nor did the clerk officiate for F. priſon not be- 
but in matters relating to the priſon. It ap- ing properly 
peared that F. had, (ince theſe articles, qualified for 
(which were dated only two years ago) be- e La. 
come concerned in fixty-three cauſes, on be- 
half of the priſoners in the gaol. This whole 
matter being diſcloted to the court of K. B. 
upon application cf the clerk of the papers 
of the priſon; the whole court were all very 
clear that theſe articles were merely collu— 
ſive, that the whole was a contrivance be- 
tween F. and the turnkey, to ſecure the bu- 
ſineſs ariſing from the priſoners; that the 
exerciſe of the office of a turnkey in a pri- 
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ſon was, both in itſelf, and alſo according to 
the intent and ſpirit of the act (2 G. 2. c. 23.) 
for regulating attornies, a very improper 
education for the profeſſion of an attor- 
ney, and therefore theſe articles were, by the 
expreſs order of the court of K. B. cancelled 
in court by the ſecondary of the court, and 
directed to be kept in court, and not deli- 
vered back. Bur. 291. 
Attorney, An attorney duly admitted in this court, 
with conſent may, with the conſent of any attorney of any 
— other court of law (ſuch. conſent being in 
court, may Writing, and ſigned by ſuch attorney) and in 
practice in the name of ſuch attorney, proſecute and de- 
ſuch court. fend any action or proceeding in ſuch court. 
Stat. 2 Geo. 2. c. 23. . 10. 
No attorney No attorney ſhall have more than two 
to have more clerks at the fame time, bound by con- 
than 2 clerks tract in writing to f. hi lerk 
1 g erve him as clerk. 
Same ſtat. 
Attornies to Chief clerk without fee to inrol the names 
be inrolled. of the attornies admitted, in alphabetical or- 
der, whereto all perſons may have acceſs 
without fee or reward. Same ftat. .. 15. 
— An attorney knowingly and willingly per- 
Due that mitting any perſon to practice in his name, 
not an attor- not being a ſworn attorney, and being thereof 
ney to prac- Jawfully convicted, ſhall from thenceforth be 
rice in Bis diſabled from practiſing as an attorney. Same 
name, diſj- , 
abled to prac- frat. J. 17. 
tice. — 


. 


* So was the practice (which is the law) of this 
court, before the above act, for by rule of Mich. 1654, 
an attorney knowingly permitting another to practice 
in his name, ſhoald be put out of the roll. 


Lord 
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Lord ch. j. Holt, ſaid, That if one at- — 3 
torney gives leave to another to practice in 2 leave 
his name, he ſhall anſwer for all the villanies to practice in 
and practices as he ſhall act in his name; his name, is 


12 Mod. 666. anſweravle 


for what is ſo 
f done. 

The court of K. 35. granted an attachment Attachment 
ag 


gainſt one Arabin, who acted as attorney agzintt attor- 

for the plaintiff, and had put the name of bey for — 

an attorney of that court to the procecd- i 

ings, without authority or leave from him. te proceed- 

Bur. 20. ings without 
his leave, 

Any perſon in his own name, or the name Penalty on 
of any other, practiſing as attorney, in ex- perions price 
pectation of any fee, gain or reward, without rig —_ 
being admitted and inrolled an attorney, ſhall © ; 
forteit 507. to the uſe of any who ſhall pro- 
ſecute for the ſame within 12 months after 
the offence committed, together with treble 
coits, and be made incapable to maintain an 
ſuit for any fees, reward or diſhurſements on 
account of the buſineis to done by him as an 
attorney. Same ſtat. ſ. 24. 

Every perſon, who ſhall be bound by con- Every perſon 
tract in writing to ſerve as clerk to any attor- bound clerk 
ney, as by the „at. 2 Geo. 2. c. 23. is directed, 5 
ſhall, within three months next after the date made of the 
of every ſuch contract, cauſe an affidavit to execution of 
be made, and duly ſworn, of the actual exe- the articles, 
cution of ſuch contract by every ſuch attor- Wecify a= 
ney, and the perſon ſo to be bound as a clerk; — . 
and in every ſuch affidavit ſhall ve ſpecified bode of the 
the name ot the attorney and of the perſon ſo parties, date, 
bound, and their places of abe de reſpectively, &c. 

F 2 together 
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together with the day of the date of ſuch 
Afidavitto contract; and every ſuch affidavit ſhall be 
be filed, and filed within the time aforeſaid in the court 
2 where the attorney hath been inrolled as an 
— attorney, with the officer after mentioned, 
who ſhall mark the day of the filing the affi- 
davits on the back, or at the bottom thereof. 
Stat. 22 Geo. 2. c. 46. |. 3. 
No perſon to 
be admittd No perſon ſhall be admitted an attorney 
an attorney before ſuch affzdavit ſhall be produced and 


till the affida- * 
vit be read in OPenly read in court, Same Hat. / 4. 


court. 


Chief clerk The chief clerk, or his deputy, ſhall be 
to file ſuch deemed the proper officer for filing ſuch affi- 
affidavit, and gavits in this court; ſame fiat. ſ. 5. and ſhall 
bock the fab KEEP a book, wherein ſhall be entered the 
ok the ſub . = 
{ance there- ſubſtance of every ſuch affidavit, ſpecifying 
of. the names and places of abode of every ſuch 
attorney and clerk, and of the perſon making 
ſuch afidavir, with the date of the articles, 
and the days of {wearing and filing ſuch affi- 
Fee for the davit; and may take at the time of filing 
ſame, 28. 6d. ſuch affidavit 2 5. 64, for his trouble in filing 
ſuch affidavit and keeping ſuch affidavit, and 
Book to be keeping ſuch book, which book may be 
ſearched gra ſearched in office hours by any perſon with- 
985 out fee. Same flat. ſ. 3, 6. 
No attorney No attorney Mall have, take, or retain any 
to take ſuch clerk who ſhall be bound by contract in wri- 
clerk after he 5 a 
has diſconti- ting as aforeſaid, after ſuch attorney ſhall have 
nued buſi- diſcontinued or left off, or during ſuch time 
neſs, as he ſhall not actually practice as, or carry 
on the buſineſs of an attorney. Same ſtat. 
J. 7. 
Every 
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Every perſon who ſhall become bound by Every perſon 
contract in writing to ſerve any attorney, as ſo bound, to 
by the ſaid act is directed, ſhall, during the — 0 

1 . . - e time 
whole time of ſervice ſpecified in ſuch con- a ually em- 
tract, continue and be actually employed by ployed by 
ſuch attorney or his agent in the proper buſi- ſuch attor- 
neſs, practice or employment of an attorney. . 

Same ſtat. ſ. 8. 

Provided if any ſuch attorney, to whom If before the 
ſuch perſon ſhall be ſo bound, ſhall happen wage rouge of 
to die' before the expiration of ſuch term, or — — 
diſcontinue or leave off his practice as afore- ge. — 2 ö 
ſaid, or if ſuch contract ſhall by mutual con- clerk be diſ- 
ſent be cancelled, or in caſe ſuch clerk ſhall charged by 
be legally diſcharged by any rule or order ot e 
the court before the expiration ef ſuch term, 
and ſuch clerk ſhall in any of the ſaid caſes and theclerk 
be bound by another contract or contracts in be _— to 
writing to ſerve, and ſhall accordingly ſerve ms ns 
in manner before mentioned as clerk to any remainder of 
other ſuch practiſing attorney or attornies, du- the time, 
ring the reſidue of the ſaid term of five years, 
then ſuch ſervice ſhall be deemed as effectual fuch ſervice 
as if he had continued to ferve as a clerk for o be good. 
the ſaid term to the ſame perſon to whom he 
was originally bound; ſo as an affidavit be So as adavit 
duly made and filed of the execution of ſuch be made, &e. 
ſecond contract or contracts within the time, f the execu- 
and in like manner as is before directed con- fen ef the 


a ſecond ar- 
cerning ſuch original contract. Same flat. ticles. 


Every perſon, who ſhall become bound as Before admit- 
a clerk as aforeſaid, ſhall, before he be admit- tance of an 
ted an attorney according to the ſaid act, pwr ney, alt= 
. avit to be 
cauſe an affidavit of himſelf, or ſuch attorney, made and 
to whom he was bound as aforeſaid, to be filed of actual 


F 3 duly ſervice, 
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duly made and filed with the officer for that 
purpoſe appointed, that he hath actually and 
really ſerved, and been employed by ſuch 
practiſing attorney or attornies, to whom he 
was bound as aforeſaid, or his or their agent 
or agents, during the ſaid whole term of five 
years, according to the true intent and mean- 
ing of this act. Same ſtat. ſ. 10. 
Attorney act- If any ſworn atioruey ſhall act as agent for 
ing as Agent any perſon or perſons, not duly qualified to 
or permitting I A f 'p id ir 0 
his name to 2 as an attorney as aforeſaid, or permit or 
be uſed for, fuer his name to be any ways made uſe of 
or ſendirg upon the account or for the profit of any 
—— unqualified perſon or perſons, or ſend any 
qualife J per- Proccls to any unqualified perſon or perſons, 
ſon, thereby thereby to enable him or them to appear, act 
to enable him or practice in any reſpett as an attorney, 
to appear or knowing him not to be duly qualified as 
8 aforeſaid; and complaint ſhall be made 
ſtruck off the thereof in a ſummary way to the court from 
roll. whence any ſuch proceſs did iſſue, and proof 
| made thereof upon oath to the ſatisfact ion of 
the court, that ſuch ſworn attorney hath of- 
fenced therein as aforeſaid, then and in every 
ſuch caſe, every ſuch attorney ſo offending 
ſhall be ſtruck off the roll, and for ever diſ- 
Ard the un- 2bled from practiſing as an attorney; and in 


qualified per- that caſe, and upon ſuch complaint and proof 


ſon to be made as aforeſaid, the court may commit 

commend. 1h unqualified perſon to the priſon, of the 
court for any time not exceeding one year. 
Same ſtat. ſ. 11. 

None but at- Every perſon who ſhall act as a ſolicitor, 

tornies tO 


praftice at attorney, or agent, or ſue out any proceſs at 
the general any general or quarter ſeſſions ot the peace, 


or quarter either with reſpect to matters of a criminal or 
ſeſhons, | | | civil 
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civil nature, unleſs admicted an attorney of 

one of the courts of record at Weſiminſter, 

{hall be ſobject to a penalty of 30 J. to be under the pe- 
recovered by action of debt, fc. to be com- nalty of gol. 
menced within twelve months, with treble 

coſts; and if any attorney ſhall permit any No attorney 
perſon, not being admitted as aforeſaid, to *? ung 7 
make uſe of his name in the courts of general —— aps 
or quarter ſeſſions, ſuch attorney ſhall be ſub his name at 
ject to a like penalty of 30 J. to be rec vered the ſeſſions, 
in manner as aforeſaid. Same ſtat. ſ. 12. my the like 

Provided that nothing herein ſhall extend "mY 
ro deprive attornies of the duchy of Lancaſter, 
courts of the great ſeſſions in Wales, or of the 
counties palatine, from acting within their 
reſpecti e juriſdictions. Same ſtat. ſ. 13. 

No clerk of the peace, or his deputy, nor No elerk of 
any under ſheriff, or his deputy, ſhall act as a the peace. &c. 
ſolicitor, attorney or agent, or ſue out any e ct as ſoli- 
proceſs at any general or quarter ſeſſions of ora 
the peace where he ſhall execute the office of at the Ec. 
clerk of the peace, or deputy clerk of the ons, 
peace, under ſheriF, or deputy, on any pre- 
rence whatſoever ; but if any ſuch ſhall act as 
ſolicitor, attorney or agent, as aforeſaid, he 
ſha!} be ſubject to a like penalty of 30 l. to under the pe- 
be recovered in manner el Same ſtat, valty of 50. 

14. 
f By ſtat. 12 Geo, 2. c. 13. F. „In cafe Penalty on 
any perſon ſhall commence or def:nd any — 
action, or ſue out any writ, procels or ſum- wo na , 
mons, or carry on any proceedings in the OT 
county court, in any caunty in England, who 


is not admitted an attorney or ſolicitor, ſuch 


perſon ſhall forfeit 20 J to be recovered with 
colts by any perſon who fhall ſue within 
4 twelve 
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twelve months after ſuch offence committed, 

in any court of record.“ | 
When a per- Motion for an attachment againſt a man 
ſon practiſes for practiſing as an attorney in the county 
as an attor- court, not bring regularly admitted accord- 
ney in the ing to the ſtatute 2 Geo. 2. c. 23. the court 
2 NN ſaid if this man had practiſed in their court, 
qualified "<> it would have been a coniempt in him, and 
cording to they ſhuuld have granted an attachment; 


the ſtat. of but as he has practiſed in another court, it 


2 Geo. 2. js only a contempt in him to that court; for 
C. 23. the . . 2 O 
ſuperior which reaſon they refuſed the motion, and 


courts will left him to be proſecuted for the penalty, as 
not — an the law directs. See Kayner's Reading on 
attachment , e as Da ant 
againſt him, Heat. 2 Ce. 2. c 23 <- I. P. 38. 4to edit. 
but leave the 1775. 

party to his remedy provided by the ſtatute, 


Name of at- By ſtat. 2 Geo. 2. c. 23. , 22. Every 
torney to be proceſs for arreſting, and every writ of exe- 
written on cution, or ſome label annexed, and every 
every write warrant upon ſuch proceſs, ſhall before ſer- 
vice or execution be ſubſcribed or indorſed 
with the name of the attorney, clerk in court, 
or ſolicitor, by whom ſuch proceſs, Sc. ſhall 
be ſued forth; and where ſuch attorney, &c. 
ſhall not be the perſon immediately em- 
ployed, then alſo with the name of the attor- 
ney ſo immediately employed; and every 
copy of any writ ſerved upon any defendant 
ſhall before ſervice be ſubſcribed with the 
name of the attorney immediately em- 

ployed.“ 
How far a Motion that the defendant's bail might be 
3 be diſcharged, and the proceſs on which he was 
duly marked taken ſet alide, for not being marked with 
| the 
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the name of the attorney, as the above act with the 
requites; it was agreed that it was marked name of the 
with the name of the perſon, whom the at- Plaintiff's at- 
| 1 torney, ac- 
torney employed to manage tliis cauſe for cording to the 
him; but judge Lee ſaid, that this perſon intent of the 
could at moſt be conſidered only as a ſolici- above ſtat. 
ror in the cauſe, and the act requires, that the 2 Barnard, 
writ ſhould be marked with the name of the K. B. 79. 
attorney and ſolicitor ; accordingly the court 
made a rule to ſhew cauſe, Rayn. Read, 
on frat. 2 Geo. 2. c. 23. ſ. 22. p. 59, 60. 
On ſhewing cauſe the fact was, that the 
plaintiff had employed one Cynningham as his 
attorney, to ſue the defendant in the Common 
Pleas, which Cunningham accordingly did; 
but afterwards adviſed the plaintiff to dit- 
continue that action, and bring one in the 
court of King's Bench, to prevent the defen- 
dant's being able to keep the plaintiff out of 
his money by writs of error, longer than he 
could do if the action was in the King's Bench; 
at the ſame time Mr. Cunningham told the 
plaintiff, that he was only attorney in the 
Common Pleas, and therefore the plaintiff muſt 
employ ſome attorney in this court; accord- 
ingly the plaintiff deſired Mr. Cunningham 
to employ whom he would for him, which 
Mr. Cunningham did, and afterwards wrote 
the plaintiff word that he had employed Mr. 
Stone for him. Upon this ſtate of the caſe 
Mr. Fazakerly ſaid, he ſubmitted it, that Mr. 
Stone was to be conſidered as the plaintiff's 
attorney in the court of King's Bench, and not 
Mr. Cunningham; and if fo, the writ was 
rightly marked with the name of Mr. Stone. 
The court was of the ſame opinion, accord- 


ingly 
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ingly diſcharged the rule. Rayn Read. ut 


ſupra. 
Judgment ſet The court of B. R. referred the regularity 
2 N of a judgment to the maſter, on motion to 
miffen in re. ſet it aſide; for that the writ was made re- 
turn of writ, turnable next after weeks, without 
mentioning how many weeks; ſo that de- 
fendant had no preciſe time to appcar in; 
and on Maſier's Report,” court ſet it aſide. 
Rayn. Read. on ſtat. 2. Geo. 2. c. 23. f. 22. 
P. 30. 
Judgment On rule to ſhew cauſe why judgment and 
_ * execution ſnould not be ſet aſide, by reaſon 
both writ and Of a razure in return of writ, it appeared 
warrant being that plaintiff's attorney gave filacer præcipe 
erroneous. for a ſpecial V capias zefted the firſt day of the 
term, returnable * in one f month of St. 
Michael,” that the filacers took one of the 
private forms, wherein were the words 
* next after which he blotted out and made 
the writ returnable © on Thurſday in one 
month the ſheriff made out his warrant 
wrong, for therein were the words © next 
after“ however the officers did no take no- 
tice of the day of the return, as in the war- 
rant, but took it for granted the writ was 
right, and the warrant only wrong; and ac- 
cordingly arreſted the defendant before an 


— — 


* Though eſpecial writs are returnable ſooner than 
common ones; yet upon g ecial capias by original, de- 
fendant {tall not be obliged to plead ſooner than upon 
a common writ. Stra. 68 

+ This was the ſecond return of Mrichaelmas term, 
bur is (among other returns of that term) taken away 
by fat. 24 Geo. 2. c. 48. 

* months” 
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* month” but finding there were not twenty- 
four hours between the arreſt and return he 
could not comply with * ſtat. 2 Geo. 2. 
c. 22. .. court let aſide the judgment and 
execution; but declined anſwering the officer, 
under the peculiar circumſtances of the caſe. 
Rayn. Kead. on flat. 2 Geo. 2. c. 23. /. 22. 

5 1. 

* The proceedings were ſet aſide for irregu- Attorney's 
3 in the want of an attorney's name be- name ſer muſt 
ing duly ſet to them: it appearing that al- —— _ 
though they had the name of a regular at- * 

torney in fact ſet to them, yet it was ſo ſet 
without any authority from him. Bur. 20. 

By ſtat. 22 Geo. 2. c. 26. . 13. Any Solicitors in 
perſon who hath been or ſhall be = ad- the — 
mitted and iurelled, a ſolicitor in any court of * he 
equity at We/tzanſter, as by the 2 Geo. 2. tornies with- 
c. 23. is directed, may be ſworn, admitted and . 2 or 
inrolled an attorney of the court of King's Bench ſtam 
or Common Pleas at Weſtminſter, without any 
fee for the oath, or any ſtamp on the parch- 
ment whereon ſuch admittance ſhall be written, 
if the judges of the King's Bench or Common 
Pleas, or any of them reſpectively, ſhall upon 
examining, ſuch ſollicitor be ſatisfied that he 
is duly qualified,” 

No attorney, who ſhall be a priſoner, ſhall Attomey be- 
in his own name, or in the name of any other, — 8 — * 
commence or proſecute any action or ſuit, 9 —_— 
(excepts ſuits commenced before his confine- 
ment) and all the proceedings in ſuch action 


an 


0 _ Rayn. Read, on this a of the Hat. in 
Bs 11, 


Or 
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or ſuit ſhall be void and of no effect, and ſuch 
attorney ſhall be ſtruck out of the roll, and 
incapacitated from acting as an attorney; as 
ſhall alſo any attorney permitting him to uſe 
his name. Stat. 12 Geo. 2 c. 3. / 9, 10. 
Attorney diſ- Attornies diſmiſſed by one court from their 
miſſed one practice, for miſdemeanors, ought not /after 
court, nor to certificate) to be admitted to practice in ano- 
practice in h 6 
. ther court. Mich. 1654. 
Cannot foree One cannot force an attorney to proſecute 
28 ein or defend a ſuit againſt his will. Co. Lit. 197. 


ct -gainkt 
bis will, 10 Med. 263. contra. 


One cannot ; : 
retain an at. None ſhall retain an attorney in a cauſe 


torney in a wherein an attorney was formerly retained, 


cauſe where without firſt acquainting the attorney that 


another vas firſt retained, or the ſecondary in the 
was formerly ro 

retained, omce. 

without no- ; ; l 
tice. One cannot change his attorney in a ſuit 


Nor change without good cauſe, and the leave of the 
ann à court; and the attorney newly coming in is 


without goo f 
cauſe, 4 to take notice, at his peril, of the rules where- 


leave of the unto the former attorney was liable, had he 
court. continued. Mich. 1654. 7 Med. 50. 

Attorney to The attorney ought to be paid his fees be- 
be paid his fore any other perſon ſhall be admitted to 
fees before proceed in the cauſe in which he was for- 
— merly retained as an attorney, or he be com- 


mitted to pro- 2 
ceed in * pelled to deliver“ up his client's writings 


cauſe. . b 
See the ſubject fully diſcuſſed by Mr, Ra;ner, in 

his Read. on flat. 2 Geo. 2. c. 23. J. 23. p. 76, 77. A 

_ deed that has been delivered to an attorney by his client 

muſt, on payment of what is due, be redelivered, 


Say. Rep. 125, 


and 
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and papers to ſuch new attorney, or his 
chent. 

If the attorney for the plaintiff or defen- If attorney in 
Cant die, pending the ſuit, and the party 2 die, 
whole attorney is dead hach notice given him W 


* / : on the other 
of it, and will not retain another attorney to fide may pro- 


proſecute tor him, the attorney for the other ceed, if the 


party may proceed, and 1s not bound to hin- „ 
der his client's cauſe for it. Jent. 179. Style's dead habe no- 
Praf, Reg. 13. ties. 

One being -rreſted in an action of debt, Warrant of 
made a warrant to an attorney to acknow- attorney to 
ledge a judgment for him, and was there- oY w 

f judgment re- 
upon diſcharged ; but afterwards he revoked vod, but 
the warrant of attorney before the judgment attorney or- 
was confeſſed the court obſerving the cun- dered to plead 
ning practice, commanded the attorney to * ſum in- 
plead non ſum informatus, to the intent that A Wy 
the judgment might be entered, and the 
Judges ſaid they would defend the attorney 
againſt the party, if he brought an action 
againſt him. Hil. 1 Car. 1. Aucm mus 
Latch. 8. 

The plaintiff in a judgment upon receipt Warrant of 
of the money, made a letter of attorney to attorney to 


acknowledge ſatisfaction, but before ſatiſ- — 
faction acknowledged revoked his warrant. — 9 
It was moved that the attorney might pro- dered, that 
ceed, and that the court might ſave him no proceed- 
harmleſs; the court gave rule, that no pro- ing be on the 
. judgment 

ceedings ſhall be upon the judgment with- Aithout mo- 
out motion firſt made in court for it. Hil. tion. 
14 & 15 Car. 2. B. R. Mari ſer v. Shelly, 
T. Raym. 69. 

Per Holt C. J. By the courſe of the court Warrant te 


1 feſo 
a warrant of attorney to confeſs a judgment ee 


s judgment nct 
IS zero able. 
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is not revocable, and the court will give 
leave to enter ” the judgment, though the 
party does revoke it. Hil. 1 Ann. B. &. 
Oades v. Woodward, Salk. 87. 2 R. Raym. 8 50. 
Farr. 2, 93. 
Determinable The authority given by a warrant to enter 
by death of yp a judgment determines by the death of 
— Party3 the party. 1 Vent. 310. Salk. 87. But if 
ut if death 3 : 
in vacation, the party dies in the vacation, the attorney 
judgment may enter up the judgment that vacation as 
may be en- of the precedent term, and it is a judgment 
_ of pre- at the common law as of the precedent term, 
perm I. though it be not ſo upon the ſtatute of frauds 
882, 1081, (29 Car. 2. c. 3) in reſpect of purchaſers, 
1127. but from the ſigning. Hil. 1 Ann. B. R. 
Andrews 53. Salk, 87. 2 R. Raym. 706, 849. Far. 2, 


ety 3n” 93. T. Raym. 18. Show. 91. Of en- 
_ he tering judgments nunc pro tunc, vide 1 Sir. 


427, 639. 
If jadgment If one of two perſons who have entered into 
be confeſſed a warrant of attorney to confeſs a judgment, 
——_ and ies, b-fore the judgment entered, the court 
one dies it . . 
may be en- Will give leave for the fame to be entered 
tered againſt up againſt the ſurvivor, Wilſ. Rep. B. R. 
ſurvivor. 312. Say. Rep. 5. ,. 6. S. P. 
Determinable Tf a feme ſole give a warrant to confeſs a 
bt 5 ny judgment, and marry before it be entered, 
ho Party, the warrant is countermanded, and judgmens 
ſhall nor be entered up againſt huſband and 
wife; for that would charge the huſband. 
Paſ. 9 W. 3. B. R. Salk. 399. See Salk. 
117. Farr. 53. Show. 91. Andrews 53. 
Retainer by A retainer of an attorney of the Common 
an attorney Pleas by an attorney of the upper bench, and 
of C. P. of e converſo, ſhall be a ſufficient excuſe to the 
am attorney attorney ſo retained, acting according to ſuch 
4 retainer, 
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retainer, and the attorney ſo retaining with- of this court, 
out warrant from the party, ſhall be liable — 
to puniſhment, Kule Mich. 1654. „ 


The attornies ought to be governed in the Attornies in 
ordinary manner of their practice by the ma- their — 
ſter of the office; and if any difference ariſes | de be co. 
between them, he is to hear both parties, and verned by - 
to order the matters in difference between matter. 
them, and they are to ſubmit to him; for 
the court is not to be troubled but in extraor- 
dinary and difficult matters of proceeding. 

No under ſheriff ought to be an attorney; Under ſheriff 
for it is often the cauſe of increaſing of ſuits, ought not to 
and alſo a hindrance in diſpatch of clients Practice as an 
cauſes, by reaſon of his double capacity, and A . 
intereſt and great power he may have in the . 
county where he is under ſheriff; it is alſo 
againſt the ſtat. 1 H. 5. c. 4. Rule Mich. 

1654. Wils. Rep. B. R. 93. 

Such attornies as have not been attending Attorney 
their employ ments in this court for the ſpace loſes his pri- 
of one year laſt paſt, unleſs hindred by ſick- — 
neſs, ſhall not be allowed their privilege of dance. 
attornies. Rule Mich. 1654. | 

An 


— — 


An attorney of this court brought an action on the 

caſe for ſcandalous words * Northumberland, 3283 — 
and laid the venue here by virtue of his privilege; a declare as 

motion was made 'hat the venue might be changed, ſuch, and has 
becauſe the plaintiff hath not attended the court not attended 
theſe ren years, neither hath he declared as an at- gc. ſhall * 
torney, and by his non attendance he hath loft his 
privilege; to which Glyn. ch. juſt. agreed, and ſaid 
that by the new rules his privilege is loſt if he hav 


have the pri- 
, vilege of lay- 
© 1ng the venue 


not attgnded within a year, therefore let the trial be in Middleſex. 
in 
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Not to diſco- An attorney is not bound to diſcover and 
on go” cli give in evidence the contents of a deed ſhewed 
ente altas. to him by his client, nor any letters received 
from his client, nor any inſtructions given 
him by his client, unleſs he will. 
See the ſubject fully diſcuſſed by Mr. 
Rayner in his Readings on ſtat. Geo. 2. 4to 
edit. 1775. P. 111 to 122, 
Attornies Attornies paying to the clerk of the decla- 
paying 28. 2 rations his fee of 25. a term, may at any 
ears time, not being prevented by rule of court 
ons, and for that purpoſe, file or ſearch the files for 
ſearch files any declarations, without paying any thing 
gratis. for the ſame. 
To attend Upon notice given to any attorney of this 
the court on court, to attend the court upon any motion 
moron to be made, if he ſhall neglect to appear, he 
ſhall pay 105. to the box. Pa/. 1656. Paſ. 
14 Car. 2. | 
ba ak 4 Every attorney of this court ſhall perſonally 
ferences, Attend the maſter, at times by him to be pre- 
fixed, upon notice thereof to him given, to 
examine cauſes that ſhall be in reference be- 
fore the maſter; and every attorney making 


— — 
ct 


in Northumberland. Paſch. 1656. B. R. Ridity v. 
Carr. 2 Styles, a MS. fe. 3. a. 

Plea of privilege ſuable by bill, and not by writ in 
C. B. Demurrer, Defendant did not alledge he had 
any clients, or that he proſecuted or defended any 
cauſes when the action brought, cited Raft, ut infra. 
Cur': As long as he is an attorney upon record he 
ought to have privilege, and if not qualified to be 
an attorney, the court may be moved to ſtrike him 
out of the liſt. Latav. 1667. Moor 123. Cro. Elizs 
392. 1 Lev. 262. Raft, Ent. 469. 6. pl. 1, 2, 3. 


6, 8, 9. 
default 
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default, ſhall for ſuch default forfeit 103. 

Hil. 15 Car. 2. 

An attorney accepting a warrant, or ſub- Undertaking 
ſcribing a proceſs, declaration, or warrant, to ©? op 
appeas, ſhall be compelled to cauſe an appear- 2 
ance to be entered, or liable to an attach- 
ment, or put out of the roll, as the caſe re- 
quires, and the party ſnall not be received to 
countermand ſuch appearance after his re- 
tainer. Mich. 1654. Salk, 86, 87. 5 Mod. 

208. 6 Mod. 16, 42, 86. Comb. 2, 299. 

For the prevention of maintenance and 8 
brocage, no attorney ſhall be leſſee in an — 
eje&tment, Mich. 1654. No attorney of this pot. ; 
or any other court to be bail in any action de- 
pending in this court. Mich. 1654. Mich, 

14 Geo. 2. Nor a commillioner to take bail. 

Stat. 4 V. & M. c. 4. n | 

An attorney of this or any other of the Where may 
courts at Weſtminſter may practiſe in any inte- PRES SIO 
rior court, unleſs excluded by charter or pre- court. 
ſcription. 1 Vent. 11. 1 Sid. 410 2 Keb. 

477. 1 Mod. 23. Cro Car. Prowſe's caſe. 

15 Car. 1. Darcey's cate. Stat. 6 Geo, 2. 
6. $9: %%. 

A man cannot be attorney on both ſides, Cannot be an 
even though both parties conſent. Fareſſ. pon fe 
47. 

The authority of an attorney continues How ! +, 
until judgment, and for a year and a day 2420; 
afterwards, to ſue out execution, and for a 
longer time, if the execution be cun- 
tinued, 


An attorney may be bail, if an houſekeeper, &: 


Thx 


though contrary to the rules. 8 Mod. 338. 
G 


: 
— 
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A torney's 
nent binds 
his client. 


Retraxit muſt 
be in propria 
perſona. Ld. 
Raym. 598. 


His privilege 5 


as to ſuing 
and being 
ſued. 


Privilege in 


an action qui 


tam; 
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The conſent of the attorney will many 
times bind his principal, as in 1 Salk. 86. 
Adlion ſur aſſumpſit; plea Non aſſumpſit infra 
ſex annos z, rephication, and judgment for 
want of a rejoinder : The plaintiff's attorney 
conſented to waive the judgment, and accept 
the rejoinder ; but the plaintiff afterwards 
being informed of the matter, ordered his at- 
tornry to inſiſt on the judgment, which he 
accordingly did: Whereupon the court on 
motion held the attorney to what he had 
conſented, which bound the plaintiff, of 
whom they could take no notice. Carth. 
412. 1 Salk, 50, The attorney's conſent 
to ſtand to an arbitration will bind his client; 
but 8 Co. 5%. Cro. Fac. 211. an attorney 
cannot enter a 7etraxit, becauſe that is a per- 
petual bar, and in nature of a releaſe, and 
therciore muſt be in propria perſona. 1 Salk, 
89. He may remit damages. 2 R. Raym. 
1142. 

An attorney of this court is not to be ſued 
in any other court, nor held to ſpecial bail in 
any action, and may ſue by attachment of 
privilege. 2 R. Raym. 1142. If he ſues by 
original, he waives his privilege. 2 Str. 837. 

An attorney of the Common Pleas was ſued 
in this court in an action gui tam, &c. on a 
penal ſtatute, and was allowed his privilege, 
for it was at the ſuit of the party. 1. He 
might be nonſuited. 2. He might pray a 
tales without a warrant from the attorney-ge- 
neral. 3. It ſhould not determine by the de- 
miſe of the king. Skin. 549. Sed qu. for 
it the plaintiff enter a retraxit, yet the king 

. may 


in the Court ok King's Bench. 83 


may proceed. 1 R. Raym. 27. Salk 30, 
4 
; But an attorney ſhall not have his privilege not in the 
in the king's ſuit. 1 Roi. Abr. 274. king's ſuit ; 
Nor in a real action. 1 Saund. 67. Gilb. nor a real ac- 
Hiſt. C. P. 169. | tion; 
Nor when he ſues or is ſued in auler droit, yy when he 
as heir, executor or adminiſtrator. Hob. any e 
— 1 Salk. 2, 7. Latch 199, Gilb. Hiſt, droit. 
C. P. 170. Mm ” Mod. 
31 
Nor in an action where he joins, or is Nor when 
joined with another. 1 Yent, 298. er joined with 
277. Godb. 10. 2 Rel. Abr. 275. Gilb. another. 
Hiſt. C. P. 171. 
Nor in an action at the ſuit of another * Nor at the 
attorney. 2 Med. 198. 2 Rol. Ar. 274. ſuit of an- 


other attor- 


ne 
Nor unleſs there be the ſame remedy in —4 antes 


this court; as where money is attached in ſame remedy 
his hands by a foreign attachment in London. here. 

1 Saund. 67. 2 Keb. 346. Comb. 427. Gilb. 

Hit. C. P. 169. 

If an attorney of this court be choſen a Peivilags 
conſtable, he may have a writ of privilege from being 
for his diſcharge, even though there be a ſpe- * cone. 
cia] cuſtom for perſons to be choſen into that % 
office, in reſpect of their eſtates, or other- 
wiſe ; for no cuſtom ſhall be intended ro be 


— 


* I apprehend this is not to be underſtood of an at- 
torney of the ſame court. Two attornies B. R. arreſt 
each other by latitat, and inſiſt upon bail; but pri- 
vilege allowed. PA 21 Car. 2. Lane and Humphins, 
Et wide 2 Str. 1141. But fee the true diſtinction in 
Barnes's Notes C. P. 35. 


G 2 more 


11 
* 
. 
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more antient than that of this court, Cre. 
Car. 283, 389. Ney 112. March. 30. 1 Mod. 
13. 1 Vent. 16, 29, 2 Keb. 477, 508. 
1 Lev. 265. Raym. 179. Not to ſerve on 
juries, Trials per pats, c. 7. ſ. 3. ſed vide a 
Jury of attornies, and lord chief juſtice Dyer*s 
charge to them in Rayner's Readings 132, Ec. 
very curious and worth peruſal, and attornies 

| were ſworn as an inqueſt on the late commiſ- 
ſions to inquire touching the officers of the 
ſeveral courts of juſtice, their fees, &c. The 
like has been done on former inquiries touch- 
ing the ſame matters. For various writs of 
Privilege, vide Townſend's Tables 452, 453- 
Cornwalls Tables 432, 433. 

Not to put in Motion, that an attorney going to Ireland 


bail though might put in ſpecial bail, denied. 1 Med. 
going to Ire- 10 / 

d. ; — | 
— cogniz. Conuſance of pleas is not to be granted 


ance of pleas againſt an attorney in this court, if he ſues 
agaiuſt an by writ of privilege. An act of parliament 
«:F97nt). cannot take away his privilege without ex- 
preſs words. Lit. Rep. 304. 3 Leon. 149. 
22 £2. 2302. C3. 4. 
Male prac- Male practice or miſbehaviour in an attor- 
tice, how pu- ney may be examined in a ſummary way, and 
niſhable. : 
he is puniſhable either by attachment, com- 
mitment, or being ſtruck out of the roll, 
Committed An attorney was committed for ſuing out 
for ſuing out à bill of Middleſex againſt the counteſs of 
a bill of Mid- , , 
dleſex againſt Huntingdon. 1 Vent. 298. Vide Andrews 
a peereſs. 2/5. 2 Stra. 1094. 
Cannot bring An attorney ſhall not commence an action 
action 'till for fees, charges or diſburſements, until the 
EIT expiration of one month or more after he 
: ' ſhall have delivered to the party to be charged 


4 therewith, 


in the Court of Ring's Bench. 


therewith, or left for him at his dwelling- 
houſe, or laſt place of abode, a bill * of 
ſuch fees, &c. written in a common legible 
hand in Engliſh (except law terms and names 
of writs) and in words atlength (except times 
and ſums) ſubſcribed with his proper hand. 


Stat. 2 Geo. 2. c. 23. /. 23. See Rayn. Read. 


on this clauſe of the ſtatute, p. 61, Sc. 
An attorney may write his bill of fees, &c. 

with ſuch abbreviations as are now commonly 

uſed in the Engliſb language. Stat. 12 Geo. 2. 


c. 13. J. 6. 
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And upon application to the lord chancel- Bill to be re- 
lor, Cc. or unto a judge, Cc. of any of the — to be 


ſaid courts reſpectively, in which the buſineſs 
or the greateſt part in value ſhall have been 


tranſacted, and ſubmiſſion of the party to pay 


what upon taxation ſhall appear due, the ſaid 
bill ſhall be referred (though no + action 
commenced thereon) to be taxed without F 
any money being brought into court; and 


if the attorney ſhall refuſe or neglect to at- 


5 n 


— I 


* That ſo the client may have an opportunity of 
looking into it before he is run into any further ex- 
pence. Stra 633, Heretofore it was a common thing 
for an attorney to deliver in his bill at any cime pend- 
ing the ſuit. . Barnard. K. B. 316. 

+ See Sa/h, 89. pl. 10. 

t The late lord chan. King declared, the year be- 
fore the paſſing of this law, that he firſt introduced 
the practice of bringing money into court at law, 
when he was ch. juſt. of C. B. and that ſame rule af- 
terwards obtained in X. B. tor the party being ſtopt 
from ſuing at law, he thought it reaſonable that the 
attorney ſhould have ſecurity for his money. AMeo/eley 
68. pl. 40. 


G 3 tend, 
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1188" tend, the officer may tax the bill ex parte 


[| (and pending ſuch reference, no action to be 
Wil || And what commenced tor the ſaid demand 3) and upon 
1 found due to the taxation, the party ſhall forthwith pay 
1 be forthwith 

"my paid, the ſaid attorney the whole ſum found due 


thereon, or in default thereof ſhall be liable 
| to an attachment or proceſs of contempt, or 
or liable to other proceeding at the election of the attor- 
11 —— ney, as the party was before liable unto; and 
| if on the taxation it ſhall be found that the 
L i! If the attor- attorney has been over-paid, then the attor- 
jl q w_—_ over ney ſhall forthwith refund, and pay to the 
1 fung; party all ſuch money as the officer ſhall cer- 
: , . . . 
W | tify to have been ſo over-paid, or in default 
| or liable to thereof be liable to an attachment or proceſs 
0 attachment, or contempt, or ſuch other proceeding, at 
l — the election of the party, as he would have 
been in caſe this act had never been made; 
Coſts of taxa. and the court is to award the coſts of the tax- 
tion, ation to be paid according to the event there- 
| If bill taxed of, that is to ſay, if the bill taxed be leſs by a 
| leſs by a th ſixth than the bill delivered, the attorney is to 
than bill de- pay the coſts, If it ſhall not be leſs, the court 


livered, at- 


torney to pay to charge the attorney or client according to 


colts, If not, the rcaſonableneſs or unreaſonableneſs of the 
attorney or bill. Stat. 2 Geo. 2. c. 23. f. 23. 

client, ac- | ; 3 15 3 

cording to the reaſonableneſs of the bill. 


— —ꝛ— 


i; But that ſtatute ſhallnot extend to any bill 
1 | of fees, charges and diſburſements, that ſhall 
l. become due trom any attorney or ſollicitor to 
| any other attorney, ſolicitor, or clerk in court, 
Kat. 12 Geo. 2. c. 13. /. 6. See Will. Rp. 
B. R. 266. nor where an attorney 1s executor. 
| Cemb. 343. Andr. 276. 3 Fin. Ar. 308. 


pl. 7. 


in the Court of King's Bench. 


pl. 7. or adminiſtrator, Barnard, K. B. 433. 
nor to a ſpecial agreement, 2 Barnard, K. E. 
164. this act may be given in evidence. 
12 Vin. Abr. 76. pl. 71. 

In order to be admitted an attorney of this 
court (which you cannot do, till you are full 
twenty-one years of age) you muſt make an 
affidavit of having faithfully ſerved the whole 
term of five years mentioned in your articles 
with which affidavit you mult alſo produce a 
certificate of faithful ſervice, ſigned by your 
maſter, which ſigning muſt be verified by 
affidavit, unleſs he attends to recommend in 
perſon, or good reaſon given why ſuch certifi- 
cate is not obtained; then take that part of 
the articles executed by your maſter to one of 
the judge's chambers in Serjeant's Inn, Chan- 
cery Lane, who will examine you as to your 
qualifications to be admitted. You muſt 
get one of Ar. Benton's clerks to attend the 
judge with the original affidavit of the due 
execution of the articles. Some day in term 
you mult attend VMeſminer Hall to be ſworn, 
you then get your admiſſion engroſſed on a 
treble 405. ſtampt piece of parchment, and 
ſigned by the judge before whom you was 
examined. The expences out of pocker 
are about ſeven guineas, as under written. 


Stampt 


1 — — 
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— 
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I Stampt paper for affidavit of due my 33 
6 ſervices, s 7 
| | 14 Of ſeeing the certificates nigned, 8 1 
1 Two * oaths, - o 2 ® 
14 Mr. Rymel! for anending wich 

original affidavit of the due f 3 4 


execution of the articles, 
Judge's fat or order of admittance, © 6 o 
To officers of court on being ſworn, o 10 6 
Stamp for admittance, - - 6 o o 
i. ToMr. Rymell for inrolling admiſſion,o 2 6 
0 
6 


2 ER — 
* — tt ER... — — * 


— his Clerk, - - 0 1 


0 See Rayn. Read. en ſtat. 107, 108. 


Of the four terms. 


Definition. HE terms are certain portions of the 
year, in which + only the king's juſtices 
hold plea in the high temporal courts, of 


p * Theſe two facts may be both ſworn in one affida- 
j vit. See Rayn. Read. 108. 


* 35 + This general aſſertion in our law books, hath 
| 


occahoned Sir Thomas Smith, in his notable treatiſe 
called The Commonwealth, to make an obſervation 
which does by no means hold in experience, which is, 
„that it is aſtoniſhing that not more than a zhird 
; „ part of the year ſhould be ſufficient to determine 
" all the legal diſputes of this- great and opulent 
| „ nation;” whereas it ſeems to be the reverſe, wiz. 
that two third parts of the year are ſcarcely ſufficient, 
| and that one third only is ſet apart for vacation: this 
4 will appear, upon conſidering the ſittings after term, 
and the circuits. 


if cauſes 


in the Court ok King's Bench. 


eauſes belonging to their juriſdiction in the 
place thereto aſſigned, according to the antient 
rules and cuſtoms of the kingdom. Sir Hen. 
Spelm. Of the Terms. | 


The word terminus is of the Greek vieua, Derivation. 


which ſignifieth the bound, end or limit of 
a thing, here particularly of the time for law 
matters. 


The ſpace between the terms is named va- Vacation. 


cation, @ vacando, as being leiſure from law 
buſineſs, 

The word term is ſometimes uſed for the 
whole ſpace, including the day of eſſoin, ex- 
ception and return” brevium, ſometimes and 
moſt commonly excluding theſe from the 
firſt ſitting of the judges in full court (which 
is the firſt day of appearance) and this 1s 
called full term by the ſtat. 32 Hen. 8. c. 21. 
and ſtat. 16 Car. 1. c. 6. as though the part 
precedent were but ſemi-term, puiſne- term, 
or introitus termini. 


The eſſoin- day from eſſoine, or exonnie, ex- Eſſoin-day. 


cuſe, a kind of imparlance, licentia interlo- 
quendi, or a craving of longer time, is in 
law the firſt day of term; but in common 
parlance, the firſt ſitting of the judges in full 
court is the firſt day of term; ſo where a 
promiſe was made on the day after the eſſoin- 
day of Trinity term, to deliver an indenture 
before the end of Trinity term then next en- 
ſuing, it was held that it ſhould be delivered 
that term, and not that time twelve months, 
Biſhop and Harcourt, Cro. Eliz. 310. Sav. 
124. 1 And. 240. 1 Leon. 210. 5 Co. 37. 
2 Danv. Abr. 225. p. 12. 3 Danv. Abr. 46. 
p. 1. A judgment relates to the eſſoin- day, 
which 
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Of the re- 
turns. 


'B Michaelmas 
| term. 
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which is the firſt day in law, and not to the 
gquartp die poſt, which is but a day of grace; 
ideo a judgment of Hilary term had prece- 
dence of a ſtatute acknowledged on the 2 2d 
day of January. Stamford v. Cooper, Cro. Car. 
102. Het. 72. Hutt. 95. Vide Dyer 200, 
363. 34 H. 6. fo. 20. 22 fl. 7. fo. 7. 

In Eaſter term all the eſſoin-days of cvery 
return are Sundays, except the laſt, which is 
% on the morrow of the aſſenſion of our Lord; 
and ſo are all the eſſoin-days of Trinity term, 
except the firſt, which is © on the morrow of 
ite Holy Trinity.“ 

All the returns in the four terms are either 
&© on the morrow,” in eight days, © in fifteen 
days, in three weeks,” in one month, or in 
five weeks,” of their reſpective feaſts. Every 
eight days“ and © fifteen days“ is incluſive 


of the firſt and eighth, or fitteentch day. 


Salk. 626. 6 Mod. 250. The © eit days” 
is the ſame day week with its feaſt-day ; the 
&« fifteen days” the ſame day fortnight , the 
4 three weeks” the ſame day three weeks 
the “ one month” the ſame day four wecks; 
and the © five weeks” the fame day five 
weeks, with its feaſt-day, 

Of- the days of the month, on which the 
returns of the moveable terms are, the court 
is not obliged to take notice. 1 Lev. 196. 

Michaelmas term begins on the ſixth day 
of November, if not Sunday; it Sunday, on 
the ſeventh (its eſſoin day 2 the third 
day of November, the morrow of Al Souls) 


and ends on the twenty- eighth day of Wo- 


vember, if it be not a Sunday, but if a Sunday, 
chen on the morrow following. This term, 
(before 


in the Court of King's Bench. 


(before the ſtatute 16 Car. 1. c. 6.) began on 
the ninth day of OZober, and had eight re- 
turns, which by that ſtatute were reduced to 
ſix, and have ſince by the ſtatute 24 Geo. 2. 
c. 48. been reduced to four returns. 

It appears by a fine taken at Norwich, 
18 H. 3. that this term was then holden there, 
and began within the octaves of St. Michael, 
for the note of it is in Enghiſp, * This is the 
final agreement made in the court of the 
lord the king at Norwich, on Tueſday next 
after the feaſt of St. Michae!, in the eighteenth 
year of the reign of Henry fon of king John, 
before Thomas de Muleton, Rob. de Lexinton, 
Wil. de Eboraco, and Adam ſon of //'illiam. 
See Rob. Spelm. Dugd. Orig. Jurid. 42, 43. 
Sir Henry Spelman oblerves, that the Tueſday 
next after St. Michael can (at the fartheſt) 
be but the ſeventh day after it; and yet it 
mult be a day within the octave, whereas be- 
fore the ſtat. 16 Car. 1. c. 6. the term was 
not till the third day after the octave; that 
ſtatute took away two returns from this term, 
viz. © In eight days of St. Michael“ and 
„ from the day of S/. Michael in fifteen 
days.” 


Hilary term begins the three and twentieth Hilary term. 


day of January, if not Sunday, and then on 
the four and twentieth, and is always that day 
eight weeks on which Michaelmas term ended; 
us eſſoin-day is Fanuary the twentieth, and it 
ends the twelfth day of February, if not Sun- 
day, and then on the next day, which always 
happens on the ſame day of the week on 
which Michaelmas term began. 

Hilary 
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Eaſter term. 


Trinity term. 
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Hilary term formerly began at the ofave 
of the Epiphany, that is, on the 13th day of 
January, and ended at the Saturday next be- 
fore Lent, ' 

Eaſter term begins the Wedneſday fortnight 
after Eaſter day, its eſſoin- day being the Sun- 
day before, but held on the Monday, and ends 
on Monday before Whitſunday. 

Eaſter term formerly began at the“ oftave 
of Eafter,”* and ended before the vigil of the 
aſcenſion. 

Trinity term begins the Friday after Trinity 
Sunday, although that day ſhould happen to 
be the feaſt of Sr. John the Baptiſt, on the 
twenty-fourth of June, for the term muſt be- 
gin on the Friday next after Corpus Chri/it day, 
by flat. 32 H. 8. c. 21. Cro. Fac. 16. its eſ- 
ſoin day is the Monday before, it ends on the 
Wedneſday fortnight after it begins, unleſs it 
happens to be on the twenty-fourth of June, 
and then on the day after; and the term muſt 
be adjourned on the Tueſday to the Thurſday 
following. 

Before the flat. 51 Hen. 3. flat. 2. this 
term began in eight days after Pentecoſt, which 
is the day after Trinity Sunday; but by that 
ſtatute this term appears to have had the fol- 
lowing returns, viz. 1. In the © oFave of the 
Trinity ,” 2. In “ fifteen days of the Trinity,” 
3. On the morrow of St. John Baptiſt , 4. On 
the 9fave of St. John Baptiſt; and g. In 
fifteen days of St. Jobn Baptiſt; ſo that this 
term then ended about the twelfth of Juby. 


The ſtat. 32 Hen. 8. c. 21. gave this term 


its former beginning, and enacted, that it 
ſhould have only four common days of re- 
turn, 


in the Court of King's Bench. 


turn, viz, On the morrow of the Holy Trinity 
(which is the ſame day with “ in eight days 
of the Penticoft ;”” 2. In eight days of the 
Holy Trinity ;” 3. In “ 15 days of the Holy 
Trinity; and 4. From the day of the Holy 
Trinity in three weeks,” taking away the re- 
turns of on the morrow of St. John the 
Baptiſt ;”* © the ofaves of St. Jobn theBaptiſt,” 
and“ fifteen * of St. Jobn the Baptiſt,” and 
alſo enacted, that this term ſhould yearly be- 
gin on the Monday after Trinity Sunday, for 
the keeping eſſoins, profers, returns, Ec. and 
that the full term ſhould yearly begin and 
take its commencement the Friday next after 
Corpus Chriſti day; and that the fourth day 
of return, called“ from the day of the Holy 
Trinity in three weeks,” ſhould have his return 
with the fourth day, as is accuſtomed in other 
like days of return. 
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Dies nonju- Tn theſe terms the following days are dies 
tialei. non juridici: the ſecond day of February, 


being the feaſt of the purification, in Hilary 
term; aſcenſion-day in Eaſter term; and 
the twenty-fourth day of June, being the 
teaſt of St. Jobn the Baptiſt, if it happens in 
Trinity term (unleſs it happens cn Friday 
next after Trinity Sunday, for then it is dies 
Juridicus by the flat. 32 H. c. 21. Far. 17.) 
and writs ne on any of theſe days are 
not good, 
Of the feaſt The eleventh day of November, being the 
of St. Martin fealt of St. Martin in Michaelmas term, can- 
in Michael- not be faid to be in or upon any return; and 
mas term. if a writ be made returnable on that day, it 
mult be returnable on Thurſday the fraſt of St. 
Sed vid. fat. Martin, or any other day of the week it falls 
16 Car. 1. 6. on; and if returnable the day after, it muſt 
be on Friday the morrow of St. Martin; for 
between the morrow of All-Souls, which is 
the third day of November, and the morrow 
of St. Martin, which is the twelfth day of 
November, one day of the week falls out 
twice; ſo that if the morrow of All. Souls 
falls on a Monday, the next day is Tueſday 
next after the morrow of All Souls, and the 
next Tueſday will be Tueſday the feaſt of St. 
Martin, and ſo yearly, according to the day 
of the week on which the feaſt of St. Martin 
ha 
aac Every bill of Middleſex, writ of latitat, alias 
bill ade capias, pluries capias, hobeas corpus ſuper cepi 
able on a day corpus, habeas corpus ad faciend* & recipiend', 
certain. and all other proceſs thereupon, both before 
and after judgment, muſt be returnable on a 
day certain; as on Monday next after the 
morrow of All Souls, and may be returnable 
4 : no 


in the Court of King's Bench: 99 
on an eſſoin, or general return day in the 


term-time; but then the day of the week 
mult be expreſſed, as on Friday in eight days 


f of St. Martin. 


All writs of capias, alias and pluries, By original 
grounded upon originals out of Chancery and on a general 
all writs ſubſequent thereto, to the outlawry, return. 
writs of /cire facias quare executionem non & 
ad audienium «eres, upon writs of error out 
of the Commos Fleas or other inferior courts, 
writs of capias ad ſatisfaciendum, fieri facias, 
and other judicial writs after judgment, at- 
firmed, de retorno habendo, capias in wither- 
nam, and all other writs and proceſs grounded 
upon any recordari facias loquelam, audita que- 
rela, accedas ad curiam, capias fi laicus, and 
every other judicial writ out of Chancery, 
muſt not be made returnable on a certain day, 
but on a general return or eſſoin-day, lieu 
que, as on the morrow of All Souls. where- 
ſoever we ſhall then be in Englana There And 15 days 
muſt be fifteen days between the teſte and between teſte 
return of ſuch writs, except as follows. 2 

By fat. 16 Car. 1. c. 6. /. 7. it is enacted, p,cept by 
that the day of return, called “ the morrow ſtat. 16 Car. 1. 
of the aſcenſion of our Lord,“ ſhall be a good 
return notwithſtanding there be not fifteen 
days between the fourth day of the ſaid return 
of * the morrow of the aſcenſion of our Lord,” 
and the eſſoin-day of the return of the 
morrow of the Holy Trinity,” 

By the ſecond ſtatute of 13 Car. 2. fat. 2. And by zſtat. 
c. 2. ſ. 7. it is enacted, That in all perſon- 13 Car. 2. 
al actions, and in all actions of ejectment de- 3 
pending by original writ, there ſhall not need 
to be fifteen days between the teſte and re- 
H 2 tura 
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turn of any writ or writs of venire facias, ha- 
beas corpora juratorum or diſtringas juratores, 
eri facias or capias ad ſatisfaciendum, and 
that the want thereof ſhall not be error. But 
. 8. not to extend to any writ of capias ad 
ſatisfaciendum, whereon an exigent after judg- 
ment is to be awarded, nor to a capias ad ſa- 
tisfaciendum, againſt the defendant, in order 
to make the bail liable. 


Of writs. 


RI referred to maſter, for that the 
return of the writ was not ſigned 
by the ch. juſt, no objection. 2 Str. 1063. 

Writ delivered to ſheriff cannot be return- 
ed to the plaintiff unleſs ſuperſedeas procured 
before return. 2 Lil. Abr. $77. 

Attachment for reſcue muſt be made re- 
turnable at a general return. Str. 624. 

Delivery of writ into the ſheriff's office is a 
good arreſt of a ſherift's bailiff. 2 Barnard, 
K. B. 60. 

Writ without a %, or teſted on Sunday, 
is not good. 2 Lil. Ar. 874. (D) Latch. 11, 
118. 3 Fur. Rep. 1596. 

If the king dies in the morning, all proceſs 
mall be in his name all that day, and not in 
the name of the new king. 20 Pin. Ar. 
$66. ( N. 1. | 

Writ ſued out in long vacation, out of 
term time, is a void writ, Id. Raym. 4. 
2 Ld. Roym. 1557, 1558. Fitzgib, 66. pl. 12. 
unleſs teſted the laſt day of the precedent 

| tet m. 


in the Court of King's Bench. 10 
term. 2 Bur. Rep. 967. Cr. Fac. 561.-pl. g. 
S. P. 
A writ cannot be ſued out in Micb. term, 
and made returnable in Eafter term follow - 
ing, becauſe in ſuch caſe Hilary term will be 
entirely miſſed, which is irregular, and the 
cauſe is out of court. Salk. 273. 2 Bac. 
Abr. 234. 2 Rol. Rep. 442, 443, 444. 


Cro. Elix. 467. pl. 17. 2 Ld. Raym. 775. 
19. Vin. Abr. 225. pl. 3. and notes. 


Plaintiff reſides at Dunkirk, and is a mer- 2 Stra. 12063 
chant there : motion, that he might give ſe- 
curity for coſts, or that the proceedings 
might ſtay till he did ſo. This was refuſed 
by the court, becauſe it would affect trade 
and be excluding foreigners from obtaining 
Juſtice in our courts: and is never done but in 
actions, qui tam, Fc. Vils. Rep. B. R. 266. 

The uſual leading proceſs when the ac- Leading pro- 
tion is firſt commenced in this court, ceſs when by 
and not by original out of Chancery, nor bill 
brought from any inferior court by writ of 
error, habeas corpus, certiorari, or recordari 
facias loquelam, is a bill of Middleſex, which 
you may make out in this form: 


Middleſex, to wit, It is recommended to A bill of 
the ſheriff, that he take William Cave and * Midaleſex. 


* 53 
— —— 
—— — 


* Richard Roe, or Jobs Doe, are put in when there 
is but one defendant, to make it agreeable to the 
printed blanks, whick are always in the plural num- 
ber. 
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Richard Roe, if they may be found 7 in his 
bailiwic, and keep them ſafely, ſo that he 
may have their bodies before the lord the 
king at Weſtminſter, on Monday next after 
the morrow of All Souls, to anſwer Ferdi- 
nando Hoare in a plea of treſpaſs * ; and that 
he have then there this precept. 


By bill. 
Lee. 


A bill of Middleſex is only a precept, not 
a writ, 2 Str. 1069, it cannot be returnable 
the ſame day it iſſues, 2 Ld. Raym. 772. 
2 Salk. 421. pl. 6. Mod. 12. it hath only 
a return, and no tete. 2 6id. 129. 2 Ld. 


Raym. 772. 


* — 


_— 


+ The words If they may be found in his baili- 
„% wic“ omitted in copy of writ as well as writ itſelf, 
does not make either of them void. Barnard. K. B. 


. A bill of M:4dl:-/ex was, to anſwer to the weavers 
company, and the declaration was in the name of the 
company, qui tam for themſelves, and the poor of a 
pariſh where the offence was committed : it was . 
to ſtay proceedings, becauſe the declaration differe 
from the proceſs ; but the court held it right, it not 
being uſual to inſert in the bill of Mzddls/ex on what 
account, or in what right the party ſues, as in the caſe 
of executors or adminiſtrators, the caſe of an aſſignee 
of a bail-bond, and the like, where the proceſs is 
only ad reſpondendum A. B. 2 Str. 1232. 


Put 


his 
t he 
the 
fter 
rdi- 


that 


in the Court of King's Bench. 


Pur the attorney's name, and the day it 
was ſigned, on the back. And then write a 
note for the office thus: 

Middl-ſex, to «it, Bill for Ferdinando Hoare 
againſt Milliam Cave, treſpaſs, returnable on 
Monday after the morrow of Ai!-Scats. 

Rayner, junior, 
20th Ofober 1776. 


You pay ſix-pence in term, and ten-pence 
in vacation, for ſigning it. 

If the defendant is to be held to bail, you 
are to add in the writ after the word treſpaſs, 
and before the word ud, an * acctiam billæ, 
in one of the following torms, n to 
the nature of the caſc. 


As allo to a bill of the ſaid . mn againſt Debt. 


the ſaid V. C. for one hundred pounds of 
debt, according to the cuſtom of the court of 


* The acetiam Vill:o was firſt introduced by the fol- 
lowing ſtatute. 

No perſon, who ſhall be arreited by colour of any 
proce!s out of the King's B-nch or Common Pleas, in 
which proceſs the caule of action is not expreſſed par- 
ticularly, and for which the defendant is bailable by 
the Hat. 23 H. 6. c. 10. ſhall be compelled to give ſe- 
curity for appearance, in any penalty exceeding 401. 
Stat 13 Car. 2 flat. 2. /. 2. 

This act ſhall not extend to arreſts upon any wrtt 
of capias utlagatum, attachment upon reſcous, or at- 
tachment upon contempt, or of any attachment of pri - 
wilege at the ſait of any privileged perſon, or any other 
attachment of contempt iſſuing out of either of the ſaid 
courts; but no ſher'f, Te, Mall diſcharge any perſon 
taken upon any capias utlagalum, without a fuperſeaeos 
firſt had ; and upon the gad writs of attachment, ſuch 
courſe ſhall be taken for ſecnity for appearance as 
hath been uſed. Same flat. J. 4+ 
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the lord the king, before the king himſelf to 
be exhibited, 

Aſſumpſit. As alſo to a bill of the ſaid F. H. againſt 
the ſaid V. C. for 100 l. upon promiſe, ac- 
cording to, Cc. 

Treſpaſs. For taking and carrying away the goods 
and chattels of the ſaid F. H. to his damage 
of 501. according to, c. 

Detinue. _ For detaining the goods and chattels of the 
ſaid F. H. to the value of 60 J. according to, 
Sc. 

Trover. For converting and diſpoſing of the goods 
and chattels of the ſaid F. H. to the value of 
40. | 

For breach of covenant to the damage of 

OO the ſaid F. H. of 501. according to, G5 

If it be an action of debt upon a recogni- 
zance of bail on meſne proceſs, there muſt be 
inſerted the following acetiam bille in the pro- 
ceſs (though the defendant is only to be 
ſerved with a copy of ſuch proceſs, and is 
not to be arreſted upon it) otherwiſe the de- 
fendant or his attorney ſhall not be bound to 
accept of a declaration in debt upon ſuch re- 
cognizance, Faſter 15 Geo. 2. 

Debt upon a And alſo to a bill of the ſaid F. H. againſt 

N the ſaid . C. in a plea of debt upon recog- 

9 nizance, according to the cuſtom of the court 
of our lord the king before the king himſelf, 
to be exhibited, Sc. 

If there be ſeveral defendants you ſay, 
To anſwer C. D. of a plea of treſpaſs, and 

Sev@al de- allo the ſeveral bills of the ſaid C. D. againſt 

fendants. the ſaid 4. B. for 50. upon promiſe, and 
againſt the ſaid E. F. for 30l. upon promiſe, 
according to, Gc. 1 

n 
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If the defendant cannot be taken on the 


firſt precept, you make our an alias; and if 


not on that, a pluries bill, 


Middleſex, to wit, It is commanded to the Alias bill, 


ſheriff, as it was before commanded to him, 
that he take, &c. 


Middleſex, to wit, It is commanded to the Pluries bill, 
ſheriff, as it has been oftentimes commanded 
to him, that, Se. 


Middleſex, to wit, It is commanded to the Bill of Mid- 
coroners of the county of Middleſex, that dleſex to the 
they take Philip D. and John L. if they eners. 
ſhall be found in their county, and keep 
them ſaf-ly, ſo that they may have their bo- 
dies before our lord the king at Heſtminſter, 
on next after to anſwer R. V. 

Eſq; and ,. S. Eſq; ſheriff of the county 
aforeſaid, of a plea of treſpaſs, and that they 
have there then this precepr. 


By bill. 
Lee 


If the defendant lives in any liberty where 
the ſheriff of Aliddleſex may not enter, get 
the ſheriff to direct his warrant to the bailiff 
of that liberty; and if the bailiff of the li- 
berty does not execute it, you mult get the 
ſheriff to return a mandavi ballivo; and then 
you make out a #2n omittas bill of Middleſex, 
whereupon the ſheriff may enter the liberty, 
and arreſt the defendant. 


Middleſex, 


— — 
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Non omittas 
bill of Mid- 
dleſex. 


Latitat. 
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M:dal:fex, to wit, It is commanded to the 
ſheriff, that he do not admit by reaſon of * 
any liberty in his county; but that he take 
A. B. if he may be found in his bailiwick, and 
keep him ſafely, ſo that he may have his body 
before the lord the king at Weſtminſter, on 
| next after to anſwer to 
C. D. of a plea of treſpaſs, and that he have 

there then this precepr. 
By bill. 
Lee. 


For each of theſe you make out a proper 
note for the office, and you pay for ſigning 
the alias and pluries but rwo-pence each, ei- 
ther in term or vacation; and for the non 
omittas, as on a firſt bill. 

If the defendant lives in any other county 
than Midile/ex (except as after mentioned) 
you make out a lalilat, which is in nature of 
a teftatum bill of Middleſex. 


GEORGE the third, by the grace of 
God, of Great Britain, France, and Ireland, 
king, defender of the faith, &c. To the ſhe- 
riffs of London, greeting: Whereas we lately 
commanded our ſheriff of Middleſex, that he 
ſhould take A. B. if he might be found in his 
bailiwic, and him ſafely keep, ſo that he 


* The nen cmittat in C. B. is not general as in B. &. 
but only impowers the ſheriff to enter ſome one parti- 
cular liberty, as thus— at gen do not omit by reaſon of 
any liberty, of the liberity of Lancaſter in your county, 
wat that you take, &c. 

ſhould 
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fould have his body before us at Vminſter, 


at a certain day now paſt, to anſwer C. D. in 

a plea of trefpaſs, * and allo to a bill of the * Suit the ac- 

ſaid C. D. againſt the ſaid 4. B. for one hun- etiam bill to 

dred pounds upon premiſe, according to the — — 
ap e action as 

cuſtom of our court before us to be exhibited; heſore area. 

and our ſaid ſheriff of Mid ſex at that day ed, fol. 9. if 

return to us, that the aforelaid Z. B. is not the defendant 

found in his bailiwic ; whereupon on the be- 2 held 

half of the aforeſaid C. D. it is ſufficiently at- * 5 I 

reſted in our court before us, that the afore- cognizance of 

ſaid A. B. doth run up and down, and ſecret bail, other- 

himfelf in your county: therefore we com- Wiſe you leave 

mand you, that you take him, if he may be 3 3 

found in your bailiwic, and ſafely keep him, oe. 

ſo that you may have his body before us at 

I/Veftminſter, + on next after to 

anſwer to the aforeſaid C. D. of the plea and 

bill aforeſaid; and that you have thete then 

this writ. Witneſs /illiam Lord Mansfield, , 

at Weſtminſter, the day of in the 

year of our reign. 


Lee. 


_—_— 


— —— 


+ Upon a motion it was held, that there is no cer- 
tain number of days neceſſary to be between the teſte 
and return of a ſpecial Ilatitat, and that even one day is 
ſufficient, if it can be ſerved. 2 Str. 917. 2 Bar- 
nard. X. B. 60. Proceſs may be ſerved at any time 
of the return day, although it he after the riſing of the 
court. 2 Bur. Rep, 8 12, 813. 


The 


Alias capias. 
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The note for the office. 


London, to wit, Latitat for C. D. againſt 
A. B. treſpaſs, and alſo for 100 J. upon pro- 
miſe. | 1655 


* 
1 * 
K. * 
* 20 


Anth. Beckwith, 
20th October, 1776. 


If the defendant is not to be found on the 
latitat, you ſue out an alias capias; and if 
not on that, a pluries capias. 


GEORGE the third, by the grace of 
God, of Great Britain, France, and Ireland, 
king, defender of the faith, c. To the 
ſheriffs of London, greeting: We command 
you, as we have before commanded you, 
that you take A. B. if he may be found 
in your bailiwic, and ſafely keep him, ſo that 
you may have his body before us at Weſtmin- 
ter, on next after ro 
anſwer C. D. of a plea of treſpaſs, and alſo 
to a bill of the ſaid C. D. againſt the ſaid 
A. B. for 100 l. upon promiſe, according to 
the cuſtom of our court befote us to be ex- 
hibited; and have there then this writ. Wit- 
neſs William Lord Mansfield, at Weſtminſter, 
the in the of our reign. 


Lee. 


The pluries capias is the ſame, only inſtead 
of the words, 


40 As 


nſt 
ro- 


in the Court of King's Bench. 


As we have before commanded you,” 
ſay, 

„As we have many times commanded 
you.” 

If the ſheriff cannot execute your /atitat, 
alias or pluries, by means of any liberty which 
he may not enter, upon the return of a man- 
davi ballivo, as before, you make out a non 


omittas. 


GEORGE the third, by the grace of Non omittas, 
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God, of Great Britain, France, and Ireland, Latitat. 


king, defender of the faith, &c. To the ſhe- 


riff of N. greeting : We command you, that 
you do not omit, by reaſon of any liberty in 
your county, but that you take K. S. if he 
ſhall be found in your bailiwic, and keep him 
ſafely, ſo that you may have his body before 
us at Weſtminſter, on next after 

to anſwer W. A. of a plea of treſpaſs, and 
alſo to a bill of the ſaid V. againſt the ſaid 
R. for five hundred pounds of debt, accord- 
ing to the cuſtom of our court, before us, to 
be exhibited; and have there then this writ. 
Witneſs William Lord Mansfield, at Weſtmin- 


ſter, the day of in the 


eighth year of our reign, 
Lee. 


In each of theſe caſes you make outa pro- 
per note for the office in manner before di- 
rected ; you pay 25. 64. for ſigning the lati- 
tat, whereof 15. 10 d. is for the chief clerk, 

and 


. ͤ OS En Oe 
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and two-pence a- piece to each of the four 
judges, and you pay 7 d. for the ſeal; you 
pay nothing for ſigning either the alias Plu- 
Ties or non omittas. 

Latitat being treſpaſs and aſſault only, and 
declaration treipals., aflault, and battery, 
Judgment ſet alide. Hernard. B. R. 226, 
329. 

Cinque Port. A latitat to any of the cingue ports muſt 
be directed To the conſtable of Dover caſile or 
bis deputy, whether the cinque part be in 
Kent or Suſſex. A latitat may be exccured in 

County pala- A county palatine, and is in the following 

tine. form. 


GEORGE the third, by the grace of 


A latitate to 


the county God, of Great Britain, France, and Ireland, 
palatine of king, defender of the faith, &c. To our 


Cheſter. chamberlain of our county pala ine of Cheſter, 
or to his deputy there, greeting: Whereas 
we lately commanded our ſheriff of Middle- 
ſex, that he ſhould rake A. B. if he ſhould be 
found in his bailiwic, and that he'ſhould keep 
him ſafely, ſo that he might have his body 
before us at Weſtminſter at a certain day now 
paſt, to anſwer C. D. of a plea of treſpaſs; 
and alſo to a certain bill or the ſaid C. againſt 
A. for one hundred pounds upon promiſe, ac- 
cording to the cuſtom of our court, before us 
to be exhibited; and our ſaid ſheriff at that 
day returned to us, that the ſaid A. was not 
found in his bailiwic: Whereupon, on the be- 
half of the ſaid C. in our ſaid court before us, 
it is ſufficiently atteſted, that the laid A. lurks 
and fecrets himlelf in our ſaid county pala- 

dine 
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tine of Cheſter: Therefore we command you, 
that by our writ under the ſeal of our faid 
county palatine to be duly made, and to be 
directed ro the ſheriff of the ſaid county pa- 
latine, you command the ſaid ſheriff, that 


he take the ſaid A. if he ſhall be found in Raft. 164. 


his bailiwic, and keep him ſafely, ſo that you 
may have his body before us at Weſtminſter, 
on next after to anſwer 
the ſaid C. B. of the piea and bill aforeſaid; 
and have there then this writ. Witneſs Wil- 
liam Lord Mansfield, at Weſtmiaſter, the 

day of in the year of 
our reign, 

Lee. 


If to the city of Cheer, ſay, To the ſberiſſs 
of the city of Cheſter. 

If to the county palatine of Lancaſter, the Lancaſter. 
directions are thus: To our chancellor of cur 
county palatine of Lancaſter, or to bis depuiy 
there, greeting. 

If to the county palatine of Durham thus: Durham. 
To the reverend father in God—— by divine 
Providence, biſhop of Durham, or his deputy 
there, greeting : and inſtead of ſaying, under 
the ſeal of our ſaid county palatine, ſay, under 
the. ſeal of your biſhopric. 


Latitat out of B. KR. directed to the biſhop Latitate tothe 
of the county palatine of Durham, not being county pa- 
ſubſcribed by any attorney of the county — 1 
palatine, though the ſame was ſubſcribed by be fab. 
an attorney of the court of King's Bench; was ſeribed by an 
ſaid to be contrary to conſtant practice, and attorneyofthe 


to 2 Geo. 2. c. 23. / 22. it was anſwered, palatinate. 


that the name of an attorney being ſer to the 
lalilat, 


Date no part 
of writ. 
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latitat, was ſufficient; and that none was 
ever ſubſcribed to mandates in counties pala- 
tine; nor was it to be ſuppoſed, that attor- 
nies of thoſe places would apply for, or ſign 
ſuch mandates. The court of Krmg's Bench 
reſolved, that there was no ground for the 
conceit, that this clauſe of the ſtatute was in 
this caſe, broken, in as much as the /atitat 
iſſued of B. R. and was ſigned by an attorney 
of this court; and it was further declared, 
that this clauſe of the act did not extend to 
mandates. Rayn. Read. on ſtat. 2 Geo. 2. 
c. 23. . 22. p. 52. 

Motion to 2 aſide writ, date indorſed 
thereon, being one day, then to come; and 
even after the return of the writ, but defend- 
ant took nothing by his motion; the court 
of B. R. being of opinion, that indorſements 
are no part of the writ. Wilſ. Rep. B. R. 

I. 

Where the true time of ſuing out a latilat 
is material, it may be ſhewn notwithſtanding 
the zeſte, 2 Bur. Rep. 963. It was not ſettled, 
till many years after the ſtatute 2 1 Jac. c. 16. 
of the limitation of actions, that the plaintiff 
might reply a lalitat; and now, tho' the /at;- 
tat is holden to ſave the bar within the 
equity and reaſon of the ſtatute, yet it muſt 
be taxen out with intent to declare in that 
action, and muſt be continued to the filing 
the bill. 2 Bur. Rep. 961. The eſte of a 
latitat ſued out in vacation muſt be of the 
preceeding, term; this writ is a good com- 
mencement of a penal action. 2 Bur Rep. 
964. 

A man 
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n A man may take out a /aiiiat before the Latitat may 
1 money is due; but the party muſt not be ar- 22 
ef reſted upon it before; and this differs from g' Cue of 
of” an original, which, if it bears teſte before the ion. 
"5 money is due, is abateable; but the /a/ttat is 
in only to bring the defendant in cuſtody, that 
**. the plaintiff may declare againſt him by bill, 
ey and after that the proceedings upon the /a/itat 
al ceale. Vent. 28. Cro. Jac. 561; fb. 9. 
ms but if an original writ bears date before the 
4 2 of action, it is abateable. 2 bur. ep. 
907. | 

ed In E. 19 Geo. 2. 1746, the great queſtion, 
55 whether the court of King*s Bench have juriſ- 
yy diction to ſend a /atitat into Wales N il. Rep. 
ot B. R. 194, 195.] was determined in the 
FA negative, . viz, that the writ of our Jord the 
R king, of latitat, does not run into Wales 

ö [ Vilſ. Rep. B. R. 206. ] after having been 
ar feur times molt learnealy argued at the bar, 
ng by gentlemen of the greateſt learning and 
0 experience, vi. in Hil. 17 Geo. 2. by Mr. 
16. Hume Campbell (afterwards lord regiſter of 
tif Scotland) for the plaintiff; and by Mr. attor- 
. ney general Ryder (afterwards Ch. J. B. R.) 
chi tor the defendant. In E. 19 Geo. 2. by 


oft Sir John Strange (afterwards maſter of the 
rolls) for the plaintiff; and by Mr. Gungry 
ing (afterwards one of the juſtices of C. B.) for 
EN the defendant, and laſtly, by Mr. Ph:lipps, 
for the plaintiff; and by Mr. Pratt.(afrerwards 


IT attorney general, Ch. J. C. B. lord Camden, | 
ep. and lord chancellor) for the defendant. Sce | | 

Hilſ. Rep. B., R. 19. 6 
nan Every officer or clerk of the court, Who The day and | 


ſhall ſign any writ or proceſs before judgment year of fign- ! 
| for i proce(s 
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to be ſet 
down on ſuch 
proceſs. 


The name of 
attorney to 
be written on 
every Writ, 
&c. 
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for the arreſting any perſon is, at the ſigning 
thereof, to ſet down on ſuch writ or proceſs, 
the day and year of his ſigning the ſame, 
which ſhall be entered in the remembrance, 
or book, where the abſtract of ſuch writ or 
proceſs thall be entered; upon pain of forfeit- 
ing ten pounds for every ſuch neglect; to be 
recovered by any perſon that will ſue for the 
ſame. Stat. 5 @& 6 N. & M. c. 21. J 3. 
and 9 & 10 V. c 25. J. 42. 
Every writ or proceſs for arreſting the 
body, and every writ of execution, and every 
warrant which ſhall be made out upon any 
ſuch writ, proceſs or execution, ſhall, before 
the ſervice or execution thereof, be ſubſcribed 
or indorſed with the name of the attorney 
who ſues forth the ſame ; and where ſuch at- 
torney is not the perſon immediately retained 
or employed by the plaintiff, then alſo with 
the name of the attorney ſo immediately re- 
tained or employed; and every copy of any 
writ or proceſs that ſhall be ſerved upon any 
defendant, ſhall, before the ſervice thereof, 
in like manner be ſubſcribed or indorſed with 
the name of the attorney, who ſhall be im- 
mediately retained or employed by the plain- 
tiff. Sat. 2 Geo. 2. c. 23. . 22. for regula- 
ting attornies, Ic. made perpetual by 30 Geo. 
Ss. £20. 76. 2 9d : 

Error of proceſs cured by appearance. 
Str. 155. '2 Str. 989, 1072, 1073. Salk. 59. 
pl—10, Mod. 86. 2 Barnard, K. B. 346. 
2 Kel. 161. pl. 134, Caſ. Temp, Hardw, 
242, 243. 2 

The not indorſing the name of the attor- 
rey on the warrant made upon any writ, Pro: 

ceſs 


— 1ö!n 
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ceſs or execution, ſhall not vitiate the ſame; 

but ſuch writ, Fc. ſhall be valid, provided 
the writ be regularly ſubſcribed or indorſed; 
and the ſheriff or other officer, who ſhall 
make out any warrant, and not ſubſcribe or 
indorſe the attorney's name, ſhall forfeit 5; J. 
to be aſſeſſed as a fine by the court; one 
moiety to the king, the other to the party 
grieved. Stat. 12 Geo. 2, c. 13. J 4. 

Where the cauſe of action does not amount No ſpecial 
to ten pounds or upwards, no ſpecial writ or writ where 
proceſs, ſpecially therein expreſſing the cauſe cauſe of ac- 
or cauſes of action, ſhall be ſued forth or it- * onder 
ſued, in order to compel any perſon to appear 
thereto; and if any ſuch be ſued forth, the 
proceedings and judgment thereon ſhall be 
void, and the attorney or officer of the court, 
ſuing forth or iſſuing the ſame, ſhall forfeit 
ten pounds to the perſon or perſons aggrie ved 
thereby. Stat. 5 Geo. 2. c. 27. made per- 
petual by ſtat, 21 Geo, 2. c. 3. 


What perſons may not be held to ſpecial 


\ bail. 


EERS of the realm, members of the peers ang 
houſe of commons, and other perſons members of 
intitled to the privilege of parliament, are not Parliament. 
to be held to bail, but to be proceeded againſt 

in manner herein after mentioned. 

No writ with the clauſe of acetiam is to be No acetiam 
ſued forth againſt an heir, executor or admi- writ againſt 
niſtrator, ſo as to oblige him to put in ſpecial — ug 
bail. Mich. 15 Car. 2. 2 Brownl. 293. — 
2 Bulſt. 3 16. Cro, ws 352. Cro. Car. 59 

2 L 
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Lis. Rep. 2, 3, 81. 1 $72, 63,418. 1 Lev 
145, 245, 208. 2 Lev. 204. 2 Jones 8 2 
1 D. A. 681, 682. Salk, 98. 
When bail bß  Whereupon a judgment againſt an execu- 
an executor tor Or adininiitrator, an execution is taken 
or admini- 'qyrt, and the ſheriff hath returned a devaſta- 
13 vit, the defendant on an action of debt 
evaſtavit 
foggeſted brought on che judgment ſhall put in ſpecial 
bail, "becauſe of the ſheriff's return, but not 
upon a bare ſuggeſtion of a devaſtavit, for 
there common ha1l ſhall ſerve. Hil 4 V. & 
M. B. R. Duprat v. Teſtard. Carth. 264. 
Comb. 206. 
Attornies, An attorney is not to be held to bail, ex- 
when to cept at the ſuit of an attorney of another 
1 to court, or where he 1s ſued jointly with others; 
__ but as to his privilege more particularly, vide 
antea, fol. 
A feme co- If an action be brought againſt baron and 
vert, when to feme, and ſhe only is arreſted, ſhe ſhall be 
m oiſcharged qiſcharged. Co. Jac. 445. Latch. 224. 
ho? common (Files 475. contra) but not without com- 
mon bail. Sale. 113. Comp. 355. 1 Med. 8. 
If both of them be arreſted, ſhe ſhall be diſ- 
charged, and the huſband ſhall be obliged to 
op in bail for her, as well as for himſelf. 
2 Strange 1272. (and 1 Vent. 49. denied to 
be law) -1 Lev. 216. If the huſband only is 
atreſted, and not the wife, he ſhall be obliged 
to put in bail for both. Gul. 127. Salk. 
115. vide Cro. Eliz. 307. 2 D. A. 469. p. 2, 
'5, &, 8. Futch. 224. Dyer 278. 5. Litt. 
Rep. 18. Mt. 96. Cy. Ear. 58, 59. 
"x Sid. 20, 21. 
Pte Whether o one partner muſt put in bail for 
*mhother, 7e 1 A4. 45. 
Tha 
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That no perſon, who. ſhall it himſelf to Seamen. 
ſerve on board any of his majeſty's ſhips of 
war, ſhall be held to bail, but on affidavit 
that the ſum juſtly due amounts to 201. 

Vide ſtat. 1 Geo. 2. ſtat. 2. c. 14. / 15, 16. 
31 Geo. 2. c. 10. f. 17. 

And that ſoldiers are not liable to be ar- Soldiers; 
reſted on any proceſs or execution, unleis the 
original ſum or cauſe of action amounts to 
101, over and above all coſts. See Sira, 2. 

10 Mod. 346, 347. The Mutiny Ad of 
16 Geo. 3. c. 4. Bar. Abr. 576. Say. Rep. 107. 
No perſon liſted according to ſtat. 29 Geo. 2. 
c. 4. . 14. ſhall be taken out of his majeſty's 
ſervice by any proceſs, other than for ſome 
criminal matter ; but he may be ſurrendered 
by his bail, in their own diſcharge. Bur. 
Rep. 339, 340. A volunteer, under ſtat. 30. 
Geo, 2. c. 8. is not privileged from arreſts ; 
but perſons compelled againſt their wills are 
privileged by /. 4. of that act. Bur. Rep, 


If any defendant ſhall be legally delivered Defendant 
from any arreſt upon meſne proceſs, he ſhall diſcharged 
not be again arreſted at the ſame time by frem ar- 
virtue of any other proceſs at the ſuit of 1 
the ſame plaintiff; upon pain that every at- again at the 
torney acting to the contrary ſhall be put ſame time at 
out of the roll, and the plaintiff and attor- the ſame 
hey ſhall be further puniſhed as the court plaintiffs 


ſhall think fit. Mich. 15 Car. 2. 3 


1039, 1209, 1216. Goldſb. 30. Barnard. B. R. 420. See the caſe 
of 9 . — and Wood in 2 Barnard. B. R. and in Supplem. to 
. . 


13 In 


118 


No bail on 
nal ſtatutes. 


lv. 53. 
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In what actions ſpecial bail is or is not re- 
quired, 


N penal ſtatutes, as 13 El. c. 5. of ftau- 
dulent * conveyances made perpetual 
by 29 El. c. 5. and 2 Geo. 2. c. 23. / 24. for 
50 J. penalty for defendant's practiſing as an 
attorney, not being duly admitted, the de- 
fendant is not to be held to bail; becauſe the 
penalty on a ſtatute is In nature of a fine 
or amerciament, ſet on the party for an of- 
fence committed, and therefore no perſon 
ought to ſuffer any inconvenience by reaſon 
of ſuch law, till he is convicted of the offence; 
for if he was, he would thereby become liable 
to an action tor a penalty, before it ought to 
be ſet. Bac. Abr. 210. pl. 3. 12 Med. 231. 
Andr. 70. Salk. c. 100. pl. 10. 

In an information or action upon a penal 
ſtatute brought by a perſon qui tam, Se. 
the de fendant need not find ſpecial bail, if it 
is not upon the /zat. 11 & 12 W. 3. for an 
offence in the exportation of wool, and then 
not only the penalty but the cauſe of action 
ought to appear in the writ, and the defen- 
dant ought not to be arreſted upon a general 
latitat with an acetiam bille, Sc. Trin. 
12 W. 3. B. Kk. Preſgrave and . 
Com. Rep. 75. pl. 48. Vide 2 Sir. 1079. 
Andrews 70. Bail on ſtat. 9. Anne, c. 14. 
for money won at play, by the loſer againſt 


——_— 


And ſaid to be according to the practice in B. R. 
Danv. Abr. 680. Zelv. 53. FE 
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the winner, being a remedial law and at the 
ſuit of the party grieved. — 

In an action of covenant the defendant is No bail in co- 
not bound to put in ſpecial bail, unleſs the venant re- 
plaintiff bas obtained a rule of court, or an quired, un- 
order from a judge for that purpoſe, or un- _— 
leſs the covenant be for payment of money. 

Vide Mich. 1654. 

In debt upon a bond to perform covenants In debt on a 
no bail ſhall be given, but with reſpect to the bond to per- 
breaches and the damage done thereby; but form cove- 
the meaſure of that ſhall be taken from the — — 
plaintiff's oath. Hil. 1 W. 3. B R. Anony- gard to the 


mous, Salk, 100. pl. 11. 1 Sid. 63, pl. damages by 
38. the breach. 


In account the plaintiff inſiſted upon ſpe- No bail in 
cial bail, becauſe the defendant would go be- account till 
yond ſea, but was denied by the court; for Jug 
in account no ſpecial bail is to be found till du. 
judgment quod computet. 1 Lev. 300. Keb. 

Rep. 99. Pl. 93. 2 Keb. 335. Ney. Rep. 28. 
Ventr. 103. Secus in debt on account. 2 Kol. 
Rep. 53. Noy 28. 

In battery, conſpiracy, falſe-impriſonment *, No bail in 
no ſpecial bail of courſe, without ſpecial mo- battery, &c. 
tion and order. Mich. 1654. 2 . 

Order for ſpecial latitat, with an + acetiam, © 
where party intended to declare in treſpaſs 


| * 2 Kb. Rep. 796. pl. 34. 

+ Holt wiſhed attornies would he aware of charging 
extravagant acetiams, for an action of the caſe would 
be for holding to exceſlive bail. 6 Med. 267 and 
that the parties ought to be content with bail of rea- 
ſonable value, and not inſiſt upon their worth, in 
proportion to the ſum charged. 6 Mod. 266. 


I 4 only, 


—— — —ĩj— ——— — — 


— — — 


—— — W we — — — 
* 


120 The Ittoꝛney's Pꝛattice 


only, upon an affidavit of there being great 
mayhem. Sid. 276. pl. 4. Anon. 

Court ordered defendant to give ſpecial 
bail, upon aflidavir, that the cauſe of action 
was batlery and wounding with a ſword, 
whereby plaintiff was in danger of his life; 
io likewiſe ordered, upon affidavit, that party 
was hung up upon a tenter hook. Sid. 307. 
Fl. 16. granted for a foul battery againſt a 
man and his ſervants. Comb. 57, but denied 
in battery, for putting an arm out of joint. 
1 Mod. K ep. 2. from, we preſume, the injury 
being accidental, otherwiſe, why refuſed ? 
Holt ſaid he would give leave to charge with 
a good ſum, in acetiam, for outrageous bat- 
terics. 6 Med. Rep. 266. The court refuſed 
to hear aftidavits, they being only to prevent 
ſpecial bail, in an outrageous bailery, 2 Keb. 
Rep. 108. pl. 46. 

No bail for Rule to diſcharge defendant on common 
mere damage. hajl, in an action of covenant, wherein plain- 
tiff had made afidavit that defendant was his 
tenant, and that he had broke ſeveral cove- 
nants in his leaſe, to his damage of 1001. 
becauſe mere damages are uncertain, 2 Barn, 
B. R. 325. 
Bail for dou= Special bail is required in an action of debt 
ble rent. for double rent. 4 Geo. 2. c. 28. 
Aﬀidavitofan AH. B. of C. in the county of D. elerk, 
aſſault in or- maketh oath, that on Friday the day 
der = Procure of — — laſt paſt, he this deponent going 
ddr c bold. to view whether the tithe hay on the land of 
ing the de- E. V. of C. aforeſaid, were ready to be ſet 
fendant to forth, he the ſaid E. F. did then in the ſaid 
ball. field, without any reaſonable cauſe, in a vio- 
lent manner aſſault, beat, and throw this de- 
ponent 
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ponent on the ground, this deponent making 
no oppoſition ot reſiſtance againſt the faid E. 
but this deponent being reſcued by ſome per- 
ſons preſent from the ſaid E. the ſaid E. did 
again, as ſoon as he got looſe from the per- 
ſons who reſcued this deponent, a ſecond time 
aſlault, throw down, beat, and kick this de- 
ponent about the head and body, ſo that the 
blood guſhed out at this deponent's ears, 
which occaſioned to this deponent the loſs of 
his ſpeech and hearing for tome time, ſo as 
to render him incapable of performing his 
duty in the aforeſaid pariſh, he being miniſter 
of the ſame ; and this deponent further ſaith, 
that the ſaid E. hath often declared, that it 
was no lin for any man to kill or deſtroy this 
deponent. 
Sworn, e. A. B. 


Special bail in frover. Cro. Fac. 667. 
6 Mod. 14. 2 Stra. 1192. 2 R. Raym. 767. 
Wilſ. Rep. B. R. 23. 

An order may be obtained from a judge at Order for 
his chambers, for a ſpecial bail, on a proper bail. 
affidavit of a ſufficient cauſe. 

In ſlander no ſpecial bail, except in ſlander No bail in 
of title, wherein to be left to the diſeretion of ſlander, ex- 


the judges. Mich. 1654. 1 


In an action on the caſe for calling a wo- Bail —.— 
man of quality whore, whereby ſhe loſt her tion for ſlan- 
marriage, it was ruled on motion, that the — — 
defendant ſhould find ſpecial bail; though — 
generally in actions for words no ſpecial bail 
is uſual, yet on the circumſtances of the caſe 
the court may compel the defendant to find 

| ſpecial 
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Bail in ſcan- 
dalum mag- 
natum. 

12 Mod. 420. 
Caſ. Temp. 
Holt. 640. 


No bail for 
debt on judg- 
ment, unleſs, 
c. Andrews 
15. 2 Str. 


745» 782, 
975, 1039, 
1077. 

3 Bur. Rep. 
Barnard. B. 


Nor in debt 
on a bail 
bond or re- 
cognizance 


of bail, 
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ſpecial bail. And in caſe of executors, 
though they do not find bail in ordinaty caſes, 
yet in ſpecial caſes they ſhall find bail, as 
where it appears they have waſted the goods. 
1 Lev. 39. Vide 1 Mod. 16. Carth. 264. 

Fofter moved, that the defendant might 
put in good bai] to the plaintiff's action; for 
although the action be but for words, yet the 
ſame being ſpoken againſt an earl, the court 
may compel ſpecial bail; and it was granted 
niſi, The earl of Stamford againſt Gordal. 
T. Raym. 74. 2 Mod. 215. 1 Brownl, go. 
3066. a8g. | 
If an action be brought upon a judgment, 
where the debt or damages recovered without 
the colts amount to ten pounds or upwards, 
the defendant mult give ſpecial bail; but it 
is otherwiſe where they amount to ten pounds 
or upwards by the addition of coſts. 


1389. Wilſ. Rep. B. R 120. 2 R. Raym. 1459. 
R. 22. 2 Barnard. B. R. 369. 


Common bail ordered in an action of debt 
upon a judgment, there being a ſpecial bail in 
the original action, and a writ of error brought 
upon the judgment. Say. Rep. 43, 160. 
Wilſ. Rep. B. R. 120. S. P. 

Plaintiff having waved his bail, in the ori- 
ginal action by declaring in a different county 
from the writ, ſhall not have bail in an action 
on the judgment, Wilſ. Rep. B. R. 93. 

If an action of debt be brought on a bail- 
bond for recognizance of bail, the defendant 
ſhall not be held to ſpecial bail, for the con- 
ſequence of that would be bail ad — 

n 
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In an action upon a replevin bond, com- or replevin- 
mon bail ſhall be filed. Trin. 10 VV. 3. bond. 
B. R. Dux Ormond. Brierly, Salk. 99. pl. 8. 
S. C. in Carth. 319. Holt 127. Caſes, B. R. 
320, 380. but S. p. does not appear in any of 
them, | 
Holt ch. juſt. ſaid, that he had known it held Aſter nonſuĩt 
by the court, that where the plaintiff was only common 
nonſuit for want of a declaration, and af- — * 
terwards brought another action for the ſame — Ne OY 
cauſe, that he ſhould have but common bail 
to the ſaid action. Trin. 13 V. 3. B. R. | 
Almanſon v. Davila. 1 R. Raym. 979: See | | 
Com. Rep. 94. pl. 6. 12 Med. ſays, this hath | 
not been abided by, and Sfra. 439 reports, | 
that the court thought it very unreaſonable, 
for the plaintiff ſuffered enough by paying 
coſts. in the firſt action and therefore ought | 
not to be in a worſe condition than before. | 
No ſheriff or other officer within the prin- No ſpecial | 
cipality of Wales or counties palatine, upon bail on pro- | 
any writ or proceſs out of any of his majeſty's _ — t | 
courts at Weſtminſter, ſhall hold any perſon counties — | 
to ſpecial bail, unleſs an affidavit be firſt made latine, with- | 
and filed in court, ſignifying the cauſe of out affidavit | 


action, and that the ſame is 20 l. and upwards, 2 5 4 1 
and bail ſhall not be taken for more than the 3 — — il 
ſum expreſſed in ſuch affidavit, Stat. 11 & amounts to i 
12 U. 3. c. 9. J. 2. 20 l. and up- || 
wards. if 

ir 


No perſon ſhall be held to ſpecial bail upon No ſpecial 
any proceſs out of a ſuperior court, where the bail in a fu- 
cauſe of action ſhall not amount to the ſum of [Lon —_ | | 
10 l. or upwards. 


cauſe of ac- | 
tion is under 1 
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Copy of pro» But in all caſes where the cauſe of ation 
ceſs to he does not amount to ten pounds or upwards, 
ſerved. 
the defendant ſhall not be arreſted, but be 
ſerved perſonally with a copy of the proceſs; 
Stat. 12 Gena. 1, c. 29, Made perpetual by 
Fat. 21 Geo. 2. c. 3: 

Engliſh no- Upon * every copy of ſuch proceſs fo ſerved 

ticeon ſuch on any defendant, there ſhall be written an 

copy. Euxgliſb notice to the defendant of the intent 
and meaning of ſuch ſervice to the effect fol- 
lawing, viz, 


Form of it. A. B. You are ſerved with this proceſs to 
the intent, that you may by your attorney 
appear in his majeſty's court of King's Bench 
at the return thereof, being the day 
of (the day of the retutn) in order 
to your defence in this action. 


The proceedings were ſet aſide, for that 
the notice under the writ was not according 
to flat. 5. Geo. 2. c. 27. /. 4. [perpetuated 
by flat. 21 Geo. 2. c. 3.] by which the name 
of the defendant is to be ſer out at the head 
of the notice; whereas in this caſe the de- 
fendant's name was omitted, for it was only 
generally, Yu are ſerved, Wc,” and not, 
„A. B you are ſerved, &c.” 2 Kel. 131: pl. 
107. Will, Rep. B. R. 104. S.P. - 


— 


— — — —̃— — —— — 


No occaſion for notice to appear upon proceſs 
ferved when the debt is above 10/. Wil, Rep, 
B. R. 22. ſervice of proceſs good, though doubtful 
whether place wherein ſervedy was London or Middleſex. 
Will. Rep. B. R. 77. 

. The 


in the Court ok King's Bench. 
The notice, at the bottom of the proceſs, 

to appear at the return thereof, being the 
14th of June, without ſaying, this inſtant, | 
or expreſling the year of our Lord, or of | 
the king, held right. 2 Str. 1233. | | 
| 


On ſervice" of writ, it is not neceſſary to | 
ſhew the defendant the original writ, Barnard. | 
. B. 374. 2 Str. 897. But quere, for the | 
affidavit of ſervice expreſsly ſets our, that..., - | 
the -perſon who ſerved the party ſhewed him 
the writ, | | | 

No fee is to be taken for this notice, - © | 

No attorney, bailiff, or other perfon, ſhall Five ſhillings 
take or demand more than five” ſhillings for for making | 
making and ſerving a copy of ſuch procefs. — nin '| 

„ 12 R | | uch tue. 
5 Geo. 2. c. 27. Made perpetual by at. 
21 Gro. 2. c. 3. | 


on the ſtat. 12 Geo. 1. c. 29. & 5 Geo. 2. 
c. 27. The latter act explains the former, | 
and the words in the laſt mentioned ' ſtatute, 1 
'viz. Provided "nevertheleſs, that all proceſs i 
mall be executed by the proper officer of | 
each franchife, cannot be conſtrued to extend | | 
to counties palaxine, but to ſuch franchiſes or | 
particular diſtricts in each county, into which 
the ſheriff cannot enter, but by writ of a0 | 
emittas. The act ſays, that ſervice of ſuch 1 
proceſs, if the defendant does'not appear, is 
to be confirmed by an affidavit made before 
a judge, or commiſſioner of the court from 

whence 
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whence the proceſs iſſued; which, if the 
chamberlain's mandate was to iſſue on the 
latitat, and a copy of that ſerved on the de- 
fendant, muſt be ſworn before the chamber- 
| | lain, or a baron of the Excheguer there, and 
1 conſequently could not be read in this court. 
| 2 Barnard. K. B. 318, 337, 398. 2 Kel. 
160. pl. 133. Andr. 199. 
If a cauſe of Jn all caſes where the cauſe of action 
— tol. amounts to ten pounds or upwards (and the 
pwards, 22 7 
affidavit to be Plaintiff would compel the defendant to give 
| made of it, ſpecial bail) affidavit is to be made and filed 
| | e the cauſe of action, and the ſum or ſums ſpe- 
| cified in ſuch affidavit muſt be indorſed on 
the back of the writ of proceſs; for which 
ſum or ſums ſo indorſed, the ſheriff or other 
| officer, to whom ſuch writ or proceſs is di- 
| rected, ſhall take bail, and for no more 
1 12 Geo. 1. c. 29. 


| | King's Bench. 


Samuel Anderſon 
againſt 
Jeremiab Waring. 


Aﬀidavitto Samuel Anderſon of, &c. the plaintiff in 
hold to bail. this cauſe, maketh oath, that the defendant, 
| Jeremiab Waring, is juſtly and truly indebted 
to this deponent in the ſum of fifry pounds 
|| for goods ſold and delivered to this deponent 
* to the ſaid Jeremiab Waring. 
| | Samuel Anger ſon, 
Sworn the day of 


This 
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This affidavit may be made before any Before whom 
judge of the court or commiſſioner, although © be ** 
ſuch commiſſioner be concerned as attorney 
for the plaintiff, Eaſter, 15 Geo. 2, or before 
the officer who iſſues the writ or proceſs, or 
his deputy, for which only one ſhilling is to 
be paid ; and ſuch affidavit is to be filed with 
the ſaid officer or his deputy, 

The affidavit to hold to ſpecial bail muſt 
be prjitive; a poſitive oath of the debt is 
required both by the act of parliament, and 
by the eftabliſhed rule of the court. 2 Bur. 

Rep. 654. | 

Affidavit that the defendant borrowed of What affida- 
the plaintiff 2000 l. on bottomree, which — 
money is now due and owing to this depo- o bail. See 
nent by virtue of the ſaid bond as thereby may Witf. Rep. 
appear. Wilſ. Rep B. R. 279. 3 Bur. Rep. B. R. 121, 231, 
1032, 1447, 1569. Objected, that this was no 339: Say. 
oath of the debt; for ſuppoſe every penny is Wil,. 3 
paid, and a ſeparate receipt taken for it; yet B. R. 121. 
upon the face of the bond the whole will ap- 
pear due. Et per curiam, It is not ſufficient. 

And the court“ refuſed to receive a ſupple- 

mental affidavit. 2 Str. 1157. Affidavit by 

a merchant in London, that the defendant owed 

the plaintiff 2750 /.-as appears by an affidavit 

made by the plaintiff in Amſterdam, which 

the deponent believes to be true. Per curiam, 

There can be only common bail; for the oath 2 Bur. Rep. 


abroa can be no ground for our proceſs, and is ng . 


then there is nothing but the belief of a third Ja. Burrow 
. pool hath collected 
— — . all the caſes 


Such affidavit admitted. Adr. 71. 
perſon 


— — —_— << ——— 
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en this head. 


3 Bur. Rep. 
1447. See 
4 Bur. Rep. 
Boveley v. 
Hunt. 
Wilſ. Rep. 
B. R. 231. 
S. P. 
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perſon whieh is not ſufficient. 2 Str. 1209. 
The like reſolution on an affidavit made by 
the plaintiff's book-keeper, that the defend- 
ant was indebted to the plaintiff in 3400 l. 


for money had and received by the detendant 


to the uſe. of the plaintiff, as this deponent really 
believes. 2 Str. 1226, Affidavit by an exc- 
cutrix, that the defendant was indebied to her 
teſtator (ſo much) as appears by the books of 
her teſtator. Held inſufficient, and common 


bail ordered. 2 Str. 1219. Swearing only 


to belief, though with a reterence to accounts 
ſent from abroad, where the debt aroſe, will 
not do. 2 Bur. Rep. 655. quære; for an affida- 
vit to hold to ſpecial bail was only “ that 
the defendant was indebted to the plaintiff, 
in, Sc. as he computes it“ was thought ſuf- 
(ficient by the only two judges then in court. 
2 Bur. Rep. 1032. Politive oath, that J. S. or 
H. W. is indebted, ſufficient. 2 Kel. 155. Pl. 
127. Aſſignees of a bankrupt muit ſwear po- 
ſitively as well as other plaintiffs. 2 Bar- 
nard. K. B. 284, 2 Kel. 135. pl. 106. The 


plaintiff on going beyond ſea made an affi- 


davit 4 July 1744. that the defendant was 
indebted to him in 27 l. for goods fold and 


delivered. On this affidavit proceſs taken 


out ꝙ Ay y and marked for bail. But 


common bail was ordered, for though he 
owed ſo much in 1744. he might not owe it 


in 1747. And the act requires oath of a ſub- 
fiſting debt ab the time of ſuing out the pro- 
ceſs. 2 Str. 1270. 

Affidavit that money is due upon the pe- 
nalty of the bond, is · not ſufficient for holding 


defendant to bail. Say. Rep. 109. il. 


3 Kip. 


in the Court of Kſng's Bench. 129 
Rep. B. R. 232. S. P. Court diſcharged 

from arreſt, on filing common bail, becauſe 

the affidavit of debt was not filed (though 

actually made and ſworn) before, or at the 

time the writ was ſued out. Huſſey Baſter- 

ville. 2 Wilſ. Rep. 225. 

No affidivit will be received in the court 
of King's Bench to explain or contradict the 
vlaincifF*s, for holding defendant to bail; 
though the practice may be different in the 
Common Pleas. Wilſ. Rep. B. R. 335. Say. 12. 

By ſtat. 11 & 12 ,. 3. c. 9. Sheriffs are Of ſpecial 
not to take ſpecial bail in Males, or counties bail in Wales 
palatine, on proceſs from Meſiminſter Hall, and counties 
unleſs a debt of 20 J. is ſworn to. And this Palatine. 
is ſtill in force notwithſtanding, ſtat. 12 Geo. 1. 

c. 29. 


Of common bail. 


' Defendant who has been ſerved with a 

copy of procels, is within eight days 
after the return of the proceſs to file common 
bail in the following form. 


Michaelmas 
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en this head. perſon whieh is not ſufficient. 2 Str. 1209. 


3 Bur. Rep. 
1447. See 
4 Bur. Rep. 
Boveley v. 


Hunt. 


The like reſolution on an affidavit made by 
the plaintiff's book-keeper, that the defend- 
ant was indebted to the plaintiff in 3400 J. 


for money had and received by the detendant 


* _ to the uſe of the plaintiff, as this deponent really 


S. P. 


Believes. 2 Str. 1226. Affidavit by an exc- 
cutrix, that the defendant was indebied to her 
teſtator (ſo much) as appears by the books of 
her teſtator. Held inſufficient, and common 
bail ordered. 2 Str. 1219. Swearing only 
to belief, though with a reference to accounts 
ſent from abroad, where the debt aroſe, will - 
not do. 2 Bur. Rep. 655. quere ; for an affida- 
vit to hold to ſpecial bail was only “ that 
the defendant was indebted to the plaintiff, 
in, Sc. as he computes it“ was thought ſuf- 
ficient by the only two judges then in court. 
2 Bur. Rep. 1032. Poſitive oath, that J. S. or 
H. W. is indebted, ſufficient. 2 Kel. 18g. Pl. 
127. Aſſ of a bankrupt muſt ſwear po- 
ſitively as well as other plaintiffs. 2 Bar- 
nard. K. B. 284, 2 Kel. 135. Pl. 106. The 
plaintiff on going beyond ſea made an affi- 


| davit 4 July 1744. that the defendant was 


indebted to him in 27 l. for goods fold and 
delivered. On this affidavit eſs taken 
out ꝙ Aa /. and marked for bail. But 
common bail was ordered, for though he 
oed ſo much in 1744. he might not owe it 
in 1747. And che act requires oath of a ſub- 
fiſting debt ab the time of ſuing out the pro- 
ceſs. 2 Str. 1270. 


Affidavit that money is due upon the pe- 
nalty of the bond, is-ner ſufficient for holding 


defendant to bail. Say. Rep. 109. Will. 


3 iP. 


in the Court ok King's Bench. 429 
Rep. B. R. 232. S. P. Court diſcharged 
from arreſt, on filing common bail, becauſe 
the affidavit of debt was not filed (though 
actually made” and ſworn) before, or at the 
time the writ was ſued out. Huſſey Baſter- 
ville. 2 Wilſ. Rep. 225 

No affidavit will be ceived in the court 
of King's Bench to explain or contradict the 
plaintiff's, for holding detendant to bail; 
though the practice may be different in the 
Common Pleas. Wilſ. Rep. B. R. 335. Say. 12. 

By ft2t. 11 & 12 V. 3. c. 9. Sheriffs are of ſpecial 
not to take ſpecial bail in Wales, or counties bail in Wales 
palatine, on proceſs from Weſiminſter Hall, and counties 
unleſs a debt of 207. is ſworn to. And this * 
is ſtill in force notwithſtanding, ſtat. 12 Geo. 1. 


c. 29. 
Of common bail. 


Defendant who has been ſerved with a 

copy of procels, is within eight days 
after the return of the proceſs to file common 
bail in the following form. 


Vol. I. K Michael mas 
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A common Michaelmas term in the fifteenth year of king Gear 
bail- piece. the third. * 


Middleſex {to wit) A. B. is delivered on bail upon 
ö cepi corpus. s 


= John my of London, Geng. 
Richard Roe, of rhe /ame place, Gent. 


. 
Robert Richardſon, 
aitorney for defendant. \ 


| 


At the fait of C. D. 


This is to be written on a piece of parch- 
ment of the above form, ſtamped with a treble 
ſixpenny ſtamp ; you pay the clerk of the 
common bails for filing this 1 s. 2 d. if filed 
within the term, or fix days after, other- 
wiſe you pay him four-pence more as 2 poſt 
term inum. 

If defendant Where the cauſe of action does not amount 
does not fle to ten pounds or upwards, and the defendant 
common bail, is ſerved with a copy of the proceſs, and doth 


ba addarit of not _ at the return, or within 2. 


ſervice. 
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days after the return thereof, the plaintiff up- 
on making and filing an affidavit of the per- 
ſonal ſervice of the proceſs, may file common 
bail for the defendant, and proceed as if 
common bail had been filed by the defendant. 
This affidavit may be made before any judge 
or commiſſioner of this court, authorized to 
take affidavits, or before the clerk of the 
common bails, ſtat. 5 Ges. 2. c. 27. and is to 
be filed with the clerk of the rules or bails 
gralis. 

The eight days allowed for the defendant gight days to 
to file common bail in, are to be reckoned file common 
excluſive of the day of the return of the bail reckoned 
writ; as if the writ be returnable on Wedneſ- excluſive, 
day next after the eight days of St. Hilary, the 
defendant has the Thurſday ſevennight fol- 
lowing, and the plaintiff cannot file bail for 
him ' till the Friday. 

King's Bench. C. D. againſt A. B. 


E. F. of, &c. gentleman, maketh oath, Afdavit of 

that he, this deponent, on the ſervice of 
day of at in the proceſs. 

county of perſonally ſerved the de- 
fendant A. B. with the writ or proceſs here- 
unto annexed, by ſhewing him the ſaid an- 
nexed writ or proceſs, and at the ſame time 
deliver ng to him a true copy thereof, on 
which copy was ſuch Engliſh notice in writ- 
ing of the intent and meaning of ſuch ſervice, 
as by the ſtatute in that caſe made is required. 

Sworn, Ce. E. F. 


In all cafes where common bail ſhall be ir common 
fled by the plaintiff for the defendant, by bail f led by 
ö virtue plaintiff, to 
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be ſo marked virtue of the late af for preventing frivolous 
1 aud vexatious arreſts, theſe words ſhall be 
58e. 27 written on the bail-piece, viz. (filed accord- 
ing to the ſlatute) or words to the like effect. 
Mich. 10 Geo. 2. 
Attorney who Every attorney, who ſhall appear for any 
appears is to defendant in any àction in which bail is not 
blo common required, ſhail duly file common bail for ſuch 
notice, © defendant of the term of which he appears, 
and give notice thereot to the plaintiff or to 
his attorney, 
Attorney ſhall No attorney ſhall be compelled to appear 
not be coia- or file common bail for any defendant in this 
pelled to court, unleſs ſuch attorney hath by a note in 
—— writing undet taken ſo to do, and ſuch note 
he has under be produced by the plaintiff's attorney; but 
taken in writ- if any attorney hath aceepted a warrant to ap- 
ng. pear for the defendant (which warrant ſhall 
in no wiſe be revoked) or hath ſubſcribed the 
lame, and does not file common bail accord- 
ingly, ſuch attorney ſhall be compelled to file 
common bail of the proper term, and receive 


a declaration, and plead thereto; and in de- - 


fault of pleading, judgment may be entered 
by default (a rule to plead having been firſt 
entered) ; for the neglect of the defendant or 
his attorney ſhail not tend to the plaintiff's 
prejudice, | 
Common bail Where judgment is confeſſed by warrant 
to be filed oa Of attorney, common bail ought to be filed 
judgment by for the defendant, on pain of torfeiting 103. 
conſeſion. to the box. il. 1 . & M. 
Voluntary It the defendant ſhall voluntarily appear at 
appearance the ſuit of any plaintiff in any action here in 
invalid. un- court, ſuch appearance ſhall be of no effect, 


— gem unleſs ſome proceſs be ſued out within'fout- 
| teen 


14 days. 1 


i 


— — * 
— — ” 
3 . ** i 
<> abs th 1 


— — — — 
2 — 
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teen days next after ſuch appearance. Trin. 
4 V. & M. 


Special bail is written in parchment in the 
following form on a double twelve- penny 
ſtamp. 


| 

Michaelmas term in the fifteenth year of king George A ſpecial 

the third, | bail-piece. 

| | 

London {to wit) A. B. is delivered on bail upon a' 
cepi corpus. | 


To C D. of Cheapfide, London, Mercer, 
and 
E. F. of Fleet-ltreet, London, Gent. 


their places of abode and 


Naming the bail, wo 


additions. a 
| 1. 
\ # 
\ 
\ / 


At the taking the recognizance the con- 
_ 1 to the bail as follows: 

ou do jointly and ſeverally undertake, Th ; 
Ys | di- 
that if the defendant J. B. ſhall be con- Gon of the | 
K 2 demned recogaizances 
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demned in this action at the ſuit of the plain- 
tiff G. H. he ſhall ſatisfy the coſts and con- 
demnation, or render himſelf into the cuſtody 
of the marſhal of the Marſbalſea of the court, 
or you will pay the colts and condemnation 
for him. 

Fees on put- Putting in bail in term 4 s. viz, Maſter of 

ting in bail. the office 25. 6 d. Judge's clerk 1 5. Porter 
6 d. 

In vacation 5 5s. viz. Maſter of the office 
25. 6d. Judge's clerk 25. Porter 6 d. 

See for bail on habeas corpus, proceedings 
by original and writ of error, under thoſe 
heads. 

Four days to If the defendant be arreſted in London or 
put in bail in Middleſex by proceſs out of this court, and 
London and gives a bail-bond for his appearance at the 
—_— return of the proceſs, he has four days after 
in any other the return to put in ſpecial bail; and if ar- 
county. Ante reſted in any other county he has ſix days, 
See 3 Bur. and in the mean time no proceedings ought 
Rep. 1921. to be upon the bail-bon.i. Trin. 6 Geo. 3. 
Days in this The rule does not expreſs whether the four 
e — 4 days and ſix days are to be incluſive or ex- 
ecdexelunve. clufive of the day of the return of the pro- 
ceſs; and in like manner it is not aſcertained 
in any of the rules of the court, which re- 
quire a matter to be done or not to be done 
within ſo many days, how the days are to be 
reckoned, whether incluſively or excluſively, 
In the Com- but the practice in almoſt all caſes is to reckon 
mon Pleas days excluſive; as in the Common Pleas they 
inclafive. are reckoned incluſive, and ſo the eight days, 
Geo. 2. which the defendant has by the late act to ap- 
c. 27. pear after the return of the proceſs, are in 
this court counted excluſive, in that court in- 
cluſive 


in the Court of King's Bench. 135 


«luſive of the day of the return of the pro- 
ceſs; which difference in reckon ng is, in the 
ſhort terms, a means of gaining the term, 
and gives the ſuitor in the one court an ad- 
vantage which the ſuitor in the other has 
not. . 
If the fourth or ſixth day happens to fall Sunday, if the 
on a Sunday, the defendant has Monday the hüt 4sy,norts 
fifth or ſeventh day to put in his bail. 2 fr. 
782, 914. 

No attorney of this or any other court No attorney 
ſhall be bail in any action or ſuic depending to be bail. 
in this court. Mich. 1654. Mich. 14 Geo. 2. 

No bailiff, ſheriff's officer, or other per- No bailif to 
ſons concerned in the execution of proceſs, be bail. 
ſhall be permitted to be bail in any action or 
fuit depending in this court. Mich. 14 Geo. 2, 

2 Stra. 890. Barnard, K. B. 417. 

Where ſpecial bail is put in de bene gſe, be- Notice of bail 
fore any judge or commiſſioner, the defendant in writing. 
is forthwith to give notice thereof in writing 
ro the plaintiff or his attorney, and of the 
names of ſuch bail, with their places of abode 
and additions; and if no exception be taken Fxception to 
to ſuch bail, and entered in the judge's book be in 20 
within twenty days next after ſuch notice, days. 
then upon oath thereof (for which no fee is 
to be taken) ſuch bail ſhall within four days 
next after be filed by the attorney for the de- 
fendant. Mich. 16 Car. 2. Mich. 8 Anne. 

An exception entered after the expiration After of no 
of the ſaid 20 days, ſhall be of no validity, validity. 
Mich. 8 Anne. 

If the plaintiff accepts the bail, he may 
take away the bail-piece from the judge's 
ebamber, and file it for his own expedition 

K 4 but 
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but after 23 days it becomes abſolute, and 
the defendant takes it away and files it. Comb, 
| 3. | 
ran If the defendant ſurrenders in diſcharge of 
bentq., his bail, the bail-piece ſhall be marked and 
diſcharged, otherwiſe the plaintiff may * pro- 
ceed againſt the bail. . 

When any priſoner ſurrenders or is ſurren- 
dered to the cuſtody of the marſhal in diſcharge 
of his or her bail, under the commitment ſhall 
be added, in what ſtate the cauſe or cauſes 
ſtand art the time of ſuch ſurrender, if before 
declaration, the ſum ſworn to on the arreſt: 
if a declaration hath been filed or delivered, 
to the ſum ſworn ſhall be alſo added, ** decla- 
ration filed,” or delivered,” “ iſſue joined,” 
or © interlocutory judgment ſigned,” as the 
caſe is. If after final judgment in debt, the 
debt and damages; in other cafes, the quan- 
tum of the damages. E. 8 Gee. 3. 

In what time Every bail taken by commiſſioners within 
bail before a 40 miles of London or Weſtminſter, ſhall be 
commiſſioner tranſmitted to the chief juſtice, or one of the 
— 28 judges of the court, within eight days after 
45-3 the taking thereof; if above forty miles, 
within fifteen days, unleſs all the judges be. 
on the circuits, and then as ſoon as any one 
of them 1s returned to'his chambers. Mich. 
8 WJ. 2. And there mult be an affidavit of 
the due taking the bail, in the following or 

like form, 


Leave to enter an exoneretur on the bail- piece, on 
payment ot colts, Say. Rep. 8, 9. Ser. 1d. 58. and 
(Till. Rep. B. R. 337. 

| In 
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In the King's Bench. C. D. againſt A. B. 


E. F. of in the county of gent. Affidavit of 
maketh oath, that the recognizance of bail We due tak- 
hereunto annexed was duly acknowledged by 8 fs 
the ſaid G. H. and J. K. in this deponent's 
preſence, before L. M. Eq; the commiſ- 
nioner who took the ſame. | 

Sworn, Sc. E. F. 


If the defendant be arreſted by proceſs di- Proceſs in one 
—_ ., county, de- 

rected to the ſheriff of one county, and bail qa;ation in 
is put in thereon, and afterwards the plain- another, bail 
tiff lays his action in another county, yet not diſcharg- 
the bal, if the action be by bill, are nut dif- ed if by. bill; 
charged; otherwiſe if by original. ck 
Every bail taken before or upon the conti- Ba 2 
nuance-day, is a bail, and to be filed of the continuance- 
preceding term; and every bail taken after 4 to be filed 
the continuance- day, is a bail, and to be filed r 
of the ſubſequent term, and not otherwiſe; continuance- 
but where new bail is added to other bail, day of the 
taken on or before the continuance- day, in ſubſequent 
ſuch caſe the new bail ſhall be taken and m. 
filed as of that term in which the bail was 
firſt put in. | 

Bail cannot be juſtified before a judge at Bail to be 
his chambers, except by “ conſent, but muſt juflified in 
be juſtified in court upon notice given there- tt. 


of, and affidavit made of ſuch notice. 


— — 


— — 
— — — 


So chat it may happen that an abuſed innocent 
man may be compelled to lay in priſon two months, 
and thereby commit an act of bankruptcy. See Green's 
*pirit 3f the Bankrupt Laws, 2d edit; 62. | 


4 Bail 


138 The Attorney's Practice 

Inthe coun= Bail taken before a commiſſioner in the 

try by afida - country may be juſtified. without their perſo- 

das nal appearance in court, by affidavit of their 
ability, and of their being houſekeepers. 

Bail accepted Every bail put in before a judge of the 

to be filed in court, which is accepted by the plaintiff 

20 da ought to be filed within 20 days after it is ſo 
accepted, by the attorney who put it in. 
Trin. 13 Car. 2. 

If one perſon be excepted to as bail, and 
another be added, the name of the former 
may, with leave of the court, be ſtruck out 
of the bail-piece at any time before Sci. 
Fa. Say. Rep. 58. and proceeding as to him 
may be ſtayed after Sci. Fa. brought. 14. 


of bail when "if the defendant is arreſted by a wrong 
defendant ar- name, and puts in bail, he need not join in 
— — the recognizance, and then he is not eſtopped 
— plead it. Salt. 3, 8. 1 R. Raym. 249. 
1 Vent. 154. 1 
No exception Bail cannot be excepted inſt after the 
to bail after plaintiff has declared, . declaration 
declaration vas delivered de bene eſſ; for by declaring he 
delivered: has admitted the bail to be ſufficient. 
Bail in term {Where an exception is entered againſt bail 
to be perfe&- in term-time, and notice in writing is given 
ed in 4 days of it to the defendant's attorney, the defen- 
after exc®P- dant ſhall procure his ſaid bail to juſtify, or 
_— ſhall add others who ſhall juſtify within ® four 


In a country cauſe it is often impoſſible to juſtify, 
c. within the four days, and therefore it is nfual to 
ſend up an affidavit of juſtification along with the bail- 
piece ; but if that be not done, application muſt be 
made for time to juſtify, &c. 

days 


in the Court of King's Bench. 
days excluſtve, next after ſuch notice; but if 
ſuch exception be entered in the vacation, and In vacation 
the like notice be given of it, the bail firſt on firſt day of 
put in, or other additional bail, ſhall juſtify ſabſequent 
on the firſt day of the following term. *. 
Eafter term 5 Geo. 2. 

Exception to bail by original to be entered Exception to 
in the filacer's book, as exception to bail by bail by ori- 
bill is to be entered in the judge's book, and — 
like notice to be given of it to the defendant's g acer's book. 
attorney. 

If the plaintiff is diſſatisfied with the bail Rule for ſhe- 
taken by the ſheriff upon the arreſt, and the tiff to return 
ſame perſons become bail above, the plaintiff he writ. 
is not bound to accept them, but may enter 
an exception, and ſerve the ſheriff with a rule 
to return the writ within fix days next after 
notice; and upon the ſheriff*s returning the 
writ, the plaintiff may ſerve him with the 
like rule to bring in the body of the defen- To bring in 
dant; and if the ſheriff neglect to return the the body. 
writ, or bring in the body within the time aud in de- 
preſcribed by the rule, the court will grant fault an at- 
an attachment againſt him. Mich. 6 Geo. 2, (achment. 

It is preſumed it is not intended by the Explanation 
rule for bringing in the body of the defen- of the rule. 
dant, that the ſheriff ſhall in all caſes actually 
bring the defendant into court; for where 
the plaintiff has caken a bail-bond, and the 
defendant is at large, and the return of the 
writ is paſt before the ſheriff is ſerved with 
the rule, the ſheriff has no power to retake 
the defendant, and cannot comply with the 
letter of the rule; but the deſign of it is, 
that good bail be put * be 

one, 
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done, the ſheriff will be in no danger of an 
attachment. 
A If the plaintiff takes an aſſignment of the 
yy ee — bail- bond, and the ſame perſons who are bail 
gnment o 
the bail- to the ſheriff, thereupon become bail to the 
bond, and action, the plaintiff is not at liberty to except 


the ſame per- againſt them. Wilſ. Rep. B. R. 223, 


ſons become | 
bail above, he cannot except againſt them, 


Bail not li- No perſon being bail in a court, or before 
| — — a judge, ſhall upon a recovery againſt the de- 
3 ru? tendant be anſwerable for any greater ſum or 
indorſed on ſums than are ſworn to, or indorſed on the 
writ, writ of proceſs, on which the defendant was 
Salk. 102. arreſted (although one part of the condition 
N of the recognizance is to pay the whole con- 
Holt 29. demnation- money if the defendant does not); 
3 Keb. 16. and if a greater ſum be recovered he ſhall not 
2 Show. 183. be diſcharged, but ſhall be liable for ſuch 
2 Str. 922. ſym or ſums as ſhall be ſo ſworn to or in- 
dorſed, or any leſſer ſum that ſhall be re- 
covered againſt the defendant in ſuch action, 
wherein he became bail, together with coſts 
of ſuit, Eaſter 5 Geo. 2. 
Bail cannot One that is bail cannot be a witneſs for the 
be witneſs. defendant upon the trial, but the court upon 
motion will diſcharge ſuch bail on putting in 
another good bail in his ſtead, 
A bankrupt's bail (which bankrupt ob- 
tains his certificate pending the action) are 
diſcharged, if obtained before they are fixed; 
but they are liable, if not till after. Bur, 
Rep. 244, 245. 
An impreſſed ma: in cuſtody at the Savey, 
brought up by his bail, in order to be ſurren- 
| dered 


2 *F — 12 


in the Court ok King's Bench. 


dered by them in their diſcharge, was firſt 
committed to the marſhal, with orders to de- 
liver him inſtauter to the keeper of the Savoy; 
and an exoneretur was entered. Bur. Rep. 339, 


340. 
of bail-bond. 


F bail be not put in, or on exception juſ- 


tified in due time, the plaintiff may pro- 


ceed either againſt the ſheriff by rules and at- 
rachment, as before mentioned, or on the 
bail-bond. 


Form of bail-bond. 


are held, Ce. to A. B. Eſq; 
ſherift of the county of —— in, &c. 
—— to be paid to the ſaid ſheriff, or 
his certain attorney, executors, adminiſ- 
trators, or aſſigns, for, c. 


The condition of this obligation is ſuch, 
that if the above bounden C. D. (the defen- 
dant) do appear before our ſovereign lord the 
king, at Welminſter, on next after 
(the return-day as in the writ er warrant) t 
anſwer to E. F. (ihe plaintiff) in a plea of 
treſpaſs; and allo to a bill.of the laid E. F. 
againſt the ſaid C. D. to be exhibited accord- 
ing to the cuſtom of the court of the ſaid 
lord the king, before the king himſelf, for 
(double the ſam ſworn due to plaintiff, indorſed 
on writ, and ſubſcribed on warrant) then this 

| obligation 
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obligation to be void, and of none effect, 
otherwiſe to remain in full force and virtue. 


Before the plaintiff takes an aſſignment 
of the bail-bond, he is to be ſatisfied that 
the ſureties taken by the ſheriff are able to 
anſwer the debt; for by accepting the aſ- 

ſignment he admits the ſufficiency of the 
ſureties, and therefore he cannot afterwards 
Salk. gg, reſort back to the ſheriff, who was obliged to 
take a bail- bond; nor can he, if the ſame 
ſureties become bail to the action, except 
againſt them; and for the ſame reaſon, if 
the ſureties to the ſheriff are put in as bail 
to the action, and the plaintiff excepts 
againſt them, his taking an aſſignment of 
the bail-bond will be a waiver of his ex- 

ception. 
Bail bond If any perſon ſhall be arreſted by any pro- 
— ceſs iſſuing out of any of the courts at Weſt- 

plaintiff. . . | 

minſter, at the ſuit of any common perſon, 
| and the ſheriff or other officer taketh bail, 
the ſheriff, c. at the requeſt and coſt of the 
plaintiff or his attorney, ſhall aſſign to the 
plaintiff the bail-bond, by indorſing the ſame 
and atteſting it under his hand and ſeal in-the 
nce of two * witneſſes, without ſtamp, 
provided the aſſignment be ſtamped before 
Action there- action brought thereon. And if the ſecurity 
on in his be forfeited, the plaintiff after aſſignment 
ä may bring an action thereupon in his own 
name; and the court may by rule give ſuch 
relief to the plaintiff and defendant in the 


in the Court ok King's Bench. 
original action, and to the bail, upon the ſe- 
curity, as is agreeable to juſtice; and ſuch 
rule of court ſhall have the nature of a de- 
feazance to ſuch bail- bond. Stat. 4 & 5 Ann. 
c. 16. /. 20. 

In Middleſex you pay 5.5. viz. for the aſ- 
ſignment 25. 44. For the plaintiff's diſcharge 
for the bail-bond 2 s. 4d. And for the return 
of the writ 4d; In other counties they dif- 
fer, but not much. 

You proceed on the bail-bond by ſervice 
of copies of proceſs, for the defendants are 


not to be held to ſpecial bail, for that would 


tend to bail ad infinitum, 
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No bail-bond ſhall be put in ſuic till four When bail- 
days excluſive after the return of the writ, if bond may be 


the arreſt be in London or Middleſex ; and till Put in 


ſix days after the return of the writ, if the 
arreſt be in any other county. Mich. 8 Anne. 
See Tit. Summoners and orders in table. 

It was agreed by thts court and counſel, 
that an action upon a bail-bond, muſt be 
brought in the ſame court, where the bail 
was given; and this is the ſettled practice in 
both courts. 1 Bur. Rep. 642. Cbeſterton v. 
Midadlebur ſt. 3 Bur. Rep. 53. Walton v. 
Bent. 3 Wilſ. Rep. C. B. 348. Morris v. 
Rees. = 


ſuit. 


After bail · bond forfeited, if the court of No plea in 


favour ſtay the proceedings thereupon, the 
defendant cannot afterwards plead in abate- 
ment to the original action, but muſt plead 
in chief. Salk. 519. 


abatement af. 
ter bail- 
forfeited. 


Note. An action lies againſt the ſheriff, if Sheriff muſt 


reaſonable bail be tendered and refuſed, e ball. 


1 Mod. 4. 
Upon 


The Attozney's Pꝛactice 
Under ſhe- U pon a caſe at the aſſizes the queſtion was; 
riffs clers whether a bail bond was well aſſigned by the 
1 under ſheriff's clerk; Parker, ch juſt. faid, 
he bad had the advice of all his brothers, and 
they were of opinion, that an under ſheriff 
himſelf might aſſign a bail-bond in the name 
of the high ſheriff, it having been the con- 
ſtant practice ever ſince the ſtat. 4 & 5 Ame. 
But that if the aſſignment was neither by 
the high ſherift nor his under ſheriff it would 
not be good; and that being the preſent 
caſe, the defendant had judgment. Str. 60. 
10 Med. 288. 0 01 
If the defen- Writ returnable in Eaſter term and bail 
dant eb et bond taken, no proceedings until 24 Oc. 
x 44 CE, when bail-bond aſſigned, and ſpecial bail put 
is forfeited, in the next day. It was inſiſted, that the 
though the plaintiff ought to have delivered a declara- 
plaintiff takes tion de bene eſſe, and thereby quickened the 
—_ 4 defendant. But the court held, he was not 
v bound fo todo; and the defendant was in 
the firſt fault, whereby the plaintiff loſt a 
trial. So the defendant was forced to con- 
ſent, to let the bail-bond ſtand as a ſecurity. 

2 Sr. 1 1262. a 
Practice on A bail bond to appear to a writ returnable 
bail- bonds. out of term is void on the face of it. Hr. 
399. Forteſc, Rep. 363. Where bail- bonds 
need not purſue the words of the proceſs. 
'-2 Str. 1155. The ſheriff cannot take bail 
on an attachment. Sr. 479. Comyn 264. 
Gilb. Eq. Rep. 84. The bail to the ſheriff 
may put in bail above againſt the defen- 
dant's will. 2 Str. 876, The ſherift may 
aſſign the bail-bond out of his county, and 
the action may be brought where the al- 
| ſignment 
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ſignment is made. 2 Fr. 727. L. Raym. 
1435.  Fortgſe. 366. In an action on a bail- 
bond the arreſt is not“ traverſable. Str. 444, 
64 . / | 1 40 
The declaration on a bail-bond needs not 
ſet forth, that there' was an affidavit of the 
debt, or, that the ſum ſworn to was marked 
on the back of the writ. Bur. Rep. 332. 
As to bail on habeas corpus, writs of er- Declarations} 
ror,. Cc. ſee hereafter under thoſe. ſeveral + 
4 \ 


SUMMONSES And ORDERS, fer time, to 
put in, add to, perfett, juſtify bail, plead, 


UMMONSES may. be taken out before Before whom 
O any judge of the court, wherein the action ſummonſes 
is brought; for which: one ſhilling is to be fc te be ta. 

. ken out. 
paid, and the ſame for every renewal, ' whe- Charge of 
ther it happen to be term or vacation. them. 

The judges clerks generally compliment Attornies pay 
attornies with ſummonſes gratis in propriums, cut ng tor 
or their own cauſes, wherein they are parties — M 
to the ſuit. 

If a ſummons be returnable before the time When ſum- 
for putting in bail, pleading, Sc. be out, or man F595 | 
before an order be expired, the profeſſion and Pose dings. 
practice generally conſider it as a ſtay of the 
proceedings, till there hath been an attend- 


If the arreſt were traverſable, a bail- bond could 
never be good, unleſs the party had been actually ar- 
reſted, Say. Rep. 117. 


Vol. I. I. ance 
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ance thereon, before the judge, but it ſeems 
rather a reſpectful compliment to the judge 
than debitum juſtitiæ. takes 
When it does Tf the ſummons be not returnable till after 
not. the time, wherein the plaintiff hath a right 
to proceed, it is no ſtay, being then conſider- 
ed as a trick to impoſe on the judge, the court, 
„ „„ i 
All ſummon- True and examined copies of all ſummon- 
ſes muſt be ſeg mult be ſerved on the adverſe parties, their 
_— and attornies, or agents, and in caſe the diſobe- 
. dience of the order to be obtained thereon, 
incurs “a contempt, the parties themſelves 
when per · muſt be ſerved, and that too perſonally; and 
ſonally. ſo they muſt, in caſe they have no attorney 
or agent. 1 A," 
How to ob- The ſummoner muſt wait at the judges 
tain an order chamber an hour, and in caſe. neither the 
ex parte · party ſummoned, nor his attorney, or agent 
Attends, on being regularly ſerved with — 
ſummonſes, and affidavit of having ſo done, 
the judge will make an order for the purpoſe 
plied for, and ſet out in the ſummons; 
which affidavit may be to the following 
effect. 312.6707 


If the ſummons is for any matter, which the ſui- 
tors of the court are baynd to obey, the non-atten- 
dance of the attorney, or the non-compliance of his 
client, will ſubje& them (the judge's order being made 
a tule of court) to an attachment of contempt. 


=p 
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8 
re In the King's Bench. | 
1 2. X. plaintiff 
er | | againſt 
ht > 2 7900 00 002 5" GET 
* A Sg . 
t, A. B. of, c. clerk to C. D. attorney for the Afﬀidavit of 
party in the cauſe who took out the ſervice of 
n- ſummons } maketh oath that he this deponent ſummonſes. 
ir on the 22d, 23d, and 24th days of this inſtant 
e- April, did ſerve the three ſeveral original ſum- 
n, monſes heteunto annexed, by delivering F rue 
ves copies thereof wnto Mr. J. R. who acts as at- 
nd torney or agent for {the party in the cauſe, 
ey who is ſummoned j as this deponent hath been 


informed and believes, and at the fame time 
ſhewing the faid ſummonſes. And this depo- 
nent further faith, that on the ſaid ſeveral 
days and times hetein and in the ſaid ſum- 
monſes reſpectively memioned, he, this depo- 
nent, did mr 4 duly attend thereon 
but that the ſaid Mr. J. R. or his agent, or 
any perſot on either of their behalfs, on any 
of the ſaid three ſeveral days or times as afore- 
ſaid, did not attend thereon. 


1—— = YR 
— 


= Mb. ar rt th. rr 


— 


+ If nor neceſſary to be ſerved personally, inſtead of 
ſaying „ dy delivering true copies thereof unte Mr. 
J. 5.“ inſert by kawing true copies thereof at the 
houſe of Mr. J. R. ſituate in ſtreet, with 2 
perſon there, Who informed this deponent he was 


clerk Cor ſervant] (as the caſe may happen to be) to the 
ind Mr. F. 450 * \ 
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Before whom | This affidavit muſt be ingroſſed on a 
to be ſworn. 1 f. 6d. ſtamp, and ſworn before one of the 

Judges (generally, that judge before whom 
the ſummons was depending); you pay for 
Expence of each of the orders and all others 2 3. beſides 
the order. 1h, which n:uſt be ſerved i in ſame manner 
as the ſummonſes. 13 
Sutunibns to If the ſummons be to pay y deb} and cola, 
22 and to be taxed by che maſter, the gebt muſt be aſ- 
certained between the parties, before any or- 
der can be made in the matter. And if. ie 
For commen, be for comman inſtead of ſpecial. bail, n 
initeadof ipe- order will be made, unleſs the reg be 
Cial bail. ſupported by an avi of. 1 Facts. Wy TY 
In what caſes * A judge will make an order on * terms, on 
judge will ſurmonles * fer {ime to put, in, 5 perſect.“ 
8 r 7 bail” and, ** for tine Ja plead,” | 
ng 'A judge will not hold a Book oh, to all 
will not bind the urdermentign.d conditions,.,on granting 
to terms, un- the fi order, unleſs the ſtate af che cauſe re- 
leſs, &. quites it, or the party ſummoned ought to 
ſubmit to them, for not making application 
ſooner; and ſuch neglect. was Owing 10 bi 
own-wiltul laches. | 
On what When defendant in a + town pods applies 


t ders 
e. ine for time to put in, add, perfect, or juſtify 


in town bail, or to plead, judge will not grant any 

cauſes, are orders but upon condition that his attorney 

granted. undertakes to plead an 1227 | plea, - — - 
1 


I? * 


0. Pim, leading iſuably, "rejoining graut, taking 
ſhort notice of trial, or inquiry (if neorfary ) within 
term. 

_ + That is a cauſe which is to be tried at the ſittings, 
in London or Weſtminſter, . 

t Pleading iſſuably within the uſoal terms of a 
Judge" 5 order, giving time to plead, upon certian 

. terms 
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If defendant preſumes, in breach of his when judg- 
undertaking, to plead a dilatory || plea, or ment may be 
ſuch an one as plaintiff cannot argue the ſigned before 
law, or try the fact on, plaintiff may ſign ohr fr of 
judgment, as if no plea had been pleaded, time. 
and give notice of execuing a writ of in-. 

uiry. 3 

In caſe defendant hath had an order for Upon what 
time, not under all the ſaid terms; further terms orders 


time may be allowed him, on condition, that D farther 


. ome? . . time, are 

plaintiff is not prevented from trying his cauſe, ranted. 

in the term of which the writ is made return- 

able; provided plaintiff had an opportunity 

of going to trial, had defendant obtained no 

time at all. 1 
Where the cauſe of action is & local, and What time 

cannot be tried but at the aſſizes; the length 1 ent che 

of time to be granted will depend intirely on dtc 

the interval there is, between the application, 8 

and the commiſſion-day on the circuit; for 


— — — 


terms, whereof one is to plead an iſſuable plea, Pur. 
Rep. 59. means pleading ſuch an iſſue, as plaintiff 
might go to trial upon. 2 Bur. Rep. 782. A plea 
(to an action upon a bail. bond) of ſtat. 23 Her. 6. 
c. 10. and that the bond was taken for eaſe and fa- 
vour, is an iſſuable plea within ſuch order. Bur. 
Rep. 605. So is a plea of tender, but a plea in abate- 
ment is not, becauſe it tend: to delay the plaintiff. 
2 Bur. Rep. 782. See poſt. 222. 

[| On defendant's putting in a dilatory plea with 
clerk of papers; if plaintiff makes up paper-book, 
he thereby waives the agreement defendant's attorney 
made with him on obtaining judge's order, and looſes 
all his remedy thereon; and muſt then proceed on 
paper book, as if no order had been made. | 

F That is ſuch an action as muſt be tried in the 
place, where the cauſe of it aroſe. 


L 2 the 
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the judge will not extend his order fo far as 
to hinder plaintiff from trying his cauſe, at 
the then next aſlize*, if he chuſes it. 
in caſe exuſe If either of the parties to the ſuit lives in 
of action be the country, and the cauſe of action is I tran- 
tranſicory. fftory, the ſame doctrine is held as in own 
cauſes ; allowing for the difference of time 
required in notices, in order to join iſſue 
in them. | 
Miſtakes a - Clerical or other miſtakes in a declaration 
— or iſſue, may be amended | by ſummons; 
ummons. . . 
the order thereon ſumetimes gives the defen- 
dant an imparlance, and ſometimes ſubjects 
the party applying to coſts. 
Within what Before plaintiff hath loſt * the opportunity 
time applica- of trying his cauſe, defendant may ſummon 
„ dan him to ſhew cauſe why all proceedings ſhall 
proceedings not be ſtayed on the bail- bond; but afterwards, 
on bail-bond; neither judge nor court will grant the defend- 
and upon ant any redteſs: and even a judge will oblige 
—— defendant to perfect his bail before he will 
granted. make any order; and allo to pay ＋ coſts, re- 


* — 


1 That is ſuch an action as need not be tried in the 
place, where the cauſe thereof aroſe. 

| It is an eſtabliſhed doctrine and practiee of this 
court, that all proceedings, while in paper, are amend- 
able by fummons. See zi, © amendment” in table, 
except a declaration in ejectment, which the court 
con ſiders as the firſt proceſs in ſuch proceeding. 2 Ser. 
1211 Audr. 208. See tit, © giadment iy table. 

* If plaiguf hath loſt the opportunity of trying his 
eauſe, the bail muſt copſent that judgment may be 
entered. again them on bail-bond 2 plaintiff's 
— See lit. Gail. lend in table. 

+ M defendant does not pay cofs (which are al- 
ways underſtood ſuch as have been taxed by the ma(- 
ter) plaintiff muſt proceed on bail-bond ; as if no or- 
der had been made. 


ceive 
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ceive a declaration in the original action, 
plead to iſſue, take ſhort notice of trial for 
the fitting in the then term. 

Summonſes may be had by either party Order on 
at any time after the commencement ot the either party 
ſuir till iſue joined, if taken out by plaintiff King out 
it muſt be ro ſhew cauſe, © why all proceed- g,, proceed- 
ings ſhould not be ſtayrd on payment of ings. 
coſts,” if by defendant, for “ payment of 
debt and coſts.” In caſe plaintiff does not pay 
the coſts when caxed, or at the time mention- 
ed in the order, defendant may proceed as if 
no order had been obrained, and judge will 
tie defendant down to terms, as well as to 
the payment of the debt and coſts, if early in 
the cauſe, in order that plaintiff may not be 
delayed in trying his cauſe, in cafe defendant 
og happen not to comply with the or- 

ers. | 

The firſt ſummons for a fuper/ed-as on Firſt ſum- 
plaintiffs not having declared againſt pri- mons for ſu- 
ſoner, in two terms after return of writ is — 
peremptory, ſo that judge will make an order W 
rhereon to diſcharge defendant, on plaintiff's 
— to attend or ſome perſon on his 
behalf. See. tit.“ priſoners” in table. 

If defendant be detained in cuftody, after Defendant 
having perfected his bail he may procure his rained, at- 
enlargement before a judge upon ſervice of F724” Bit. 
three fummonſes. | charged. 

Where defendant is held to ſpecial bail, Common bail 
upon a defective affidavit, he may have a ordered, de. 


ſummons to ſhew cauſe why common bail — 
illegally ar- 
ſhould not be accepted — 


Plaintiff may have a ſummons for an in- Infant order- 


fant to ſhew cauſe why he ſhould not name a ed to deſend 
1 guardian by guardian. 


152 


Bankrupt ſu- 
perſedeable 
on firſt ſum- 
mons. 


Inſtructions 
to obtain rule 


niſi, 


The Attoꝛney's Pꝛactice 


guardian to defend a ſuit, Sce tit.“ infants” 


in table. 

Certificated bankrupt, in order to diſcharge 
himſelf out of cuſtody of the * marſhal, be- 
ing ſurrendered by his bail, muſt ſummon all 
his plaintiffs; and on the return of the firſt 
ſummons, and producing his certificate duly 
allowed, an order will be made, directed to the 
keeper of the King's Bench priſon, to diſcharge 
him without fee or reward, at the ſuit of all 
the plaintiffs that were ſummoned, on his un- 
tertaking to file common bail at their ſuits, 


Motions. 


In order to obtain a rule nf, notice in 
writing mult be given to the adverſe party's 
attorney or agent, of which ſervice affidavit 
mult be made, and the notice ferved annexed 
to it: the affidavit mult alſo ſet out the facts 
on which the motion is grounded ; this affi- 
davit muſt be ingroſſed on 15. 6 d. ſtamp 
and ſworn in court or before a judge, briefed 
and fair copy thereof made and given with 
a fee to council: the affidavit after rule 11 
ordered 1s filed with the clerk of the rules, 
and the party on whom the rule is ſerved 
muſt take a copy of it from the rule office, 
(before he will be permitted by the court to 
ſhew cauſe), and- allo of the affidavits filed. 


— —_ 


1 If the bankrupt be not in the cuſtody of the mar- 
(bal, he muſt be diſcharged by a /uper/edeas obtained 
by an order on ſummons, for the order alone will not 
procure his diſcharge, without the writ, 

Ta 
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To mention all the occaſions on which mo- On what oc. 
tions are made would be endleſs, becauſe they cafions mo. | 
are proper on almoſt every irregularity on ei- tions are uſu. 
ther fide, in the courſe of a ſuit; but yet, in ally mace. 
order to point out the moſt material: they are 
uſual in all errors in proceſs ſerved, on which on errors in 
application there muſt be notice of motion Proceſs. 
and an affidavit thereof, together with a ſtate 
of the error in the writ complained of ; and 
the notice and writ mult both be annexed to 
the affidavit. | 

If the attorney for the defendant wiſhes to Advantage of 

take advantage of this or any other irregular- regularities, 
ity in the procels or proceedings in the cauſe, 1 
it behoves him to get the motion made as the) happen. 
ſoon as he diſcovers the irregularity complain- 
ed of, or at leaſt before his time to plead is 
out; for in many caſes where the defendant, 
after an irregularity, hath lain ſtill, and ſuf- 
tered the plaintiff to proceed at great ex- 
pence, and then come and complained of it, 
the court hath refuſed to intertere : as ſuch 
lacheſs of the defendant proceeds from an in- 
Jurious deſign to put plaintiff to an unneceſ- 
lary charge, to delay his proceedings in the 
ſuit, and to prevent his obtaining judgment, 
and ſuch untair practice and groſs abuſe, to 
the prejudice of the plaintiff, ought to be diſ- 
countenanced and diſcouraged by the caurt. 
See Andr. 16. 

On all errors on writs of inquiry and the Defettive 
execution thereof, de/endant muſt apply to its of wy 
court by motion, on notice, affidavit of ſervice — 
thereof, and of the fact; whereupon a rule i how rectiſied. 
will be granted, which mult be ſerved on | 
plaintiff's attorney, if no cauſe ſhewn, an affi- ; 

3 davit 
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davit of ſervice of rule nf, court will make 
it abfolute, and order coſts at diſcretion, ac- 
cording to the circumſtances of the caſe, 
This motion muſt be made before rule on in- 
quiry is out, or defendant cannot procure fo 
much as even a rule »//. 
Improper aſ- Defendant may ſet aſide aſſignment of bail 
ſignment of bond, on putting in and perfecting bail by 
— ,. motion, but it will be leſs expence to do it by 
fide on mo. ſummons before a judge, unleſs plaintiff is 
tion, as well irregular in taking the aſſignment, and then 
as by order motion will be proper, becauſe the court will 
on fummons. ſubject defendant to the colts incurred by his 
ſuffering plaintiff to aſſign the bail-bond. See 
tit.“ bail- bond“ and“ ſummons” in table, 
Proceeding If defendant takes any ſtep in a cauſe * after 
after miſtake miſtake committed by plaintiff or vice verſa, 
-ulariry, ſuch proceeding cures the irregularity com- 
_ ' plained of, and no redreſs can afterwards be 
obtained. 
When to ap- On orders of niſf prius for referring cauſes 
ply, — to arbitration, applications touching ſuch 
on Flere of references muſt be made before the award ; 
reference, or and for any irregularity in the award itſelf, 
awards there- before the l made a rule of court; for 
on. it will be too late to ſeek relief afterwards, 


— » 
* 2 


* As delivering declaration, unlefs Je bene gſe, be- 
fore bail is put in, which is a waiver of the bail ; and if 
| before the bail be juſtified, it is an acceptance of them; 
but if the declaration be delivered de bene efje, then it 
is only conditionally, until good bail be put in, or 
the bail already put in, do juſtify, So appearance, 
or taking declaration out of the office, is a waiver of 
every irregularity in the proceſs, See ca/. temp. 

Hard. 230, 353. 
On 
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C On an application to put off a trial for Proceedings, 
4 want of witneſſes, there muſt be notice of the in — 4 
intended motion given, and an affidavit of Put 


: ; —— —Mw—-_- t 
the abſence of a material witneſs, in which it Y 1 


0 is neceſſary to ſwear that the party is adviſed 
and believes the perſon to be a material wit- 
| neſs; that he cannot ſafely proceed to trial 
y without his evidence, | Mich. 4 Geo. 2. Anon. i 
y M. S. Rep.] and that he has hopes and ex- 
8 


pectation of procuring his or her preſence by 


n [at ſome future reaſonable and certain time]. 
| 3 Bur. Rep. 1514. Which affidavit muſt be 
3 made by the defendant, for no one elfe can 
c juſtly ſwear that the abſent perſon is a mate- 
rial witneſs. See lord Forteſe. Rep. 396. T5 
r This application muſt be made two days at 
, leaſt — the day of trial, and an affidavit 


4 bol the ſervice of the notice muſt be ben pro- 
c duced and read, or the court will not grant a 
rule to ſhew cauſe. | 


$ 
h 
* Affidavit of the abſence of a material 
. witneſs in order to put off a trial.” 
In the King's Bench, : 
F James Wilſon 
againſt 
- | John Singleton. | 
S MES WILSON of, Gc. the defendant [ 
r in the above cauſe, maketh oath, that 
8 - A. b. formerly a ſervant to this deponent (as 
[ the caſe may happen to be) is a material witneſs 


17 
! 
if 
1 
1 
+ 
* 

# 
bh 44 

mm” 

ay 

by 
: 
þ 
1 


for him in this cauſe, as he is adviſed and 
n verily believes; and that he cannot ſafely pro- 
g ceed 


2323 „ ee ˙ can 
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1 ceed to. trial therein without his teſtimony. 


Affidavit in 
common 
form, to put 
off trial, not 
always ſufii- 
cient. 


And this deponent further ſaith, that the ſai4 
A. B. now is and for about laſt paſt 


hath been in the county of L. as this depo- 
nent hath been informed, which information 
he verily believes to be true; but in what 
part of L. he is deponent does not know, 
nor can at preſent diſcover, although he hath 
done his utmoſt endeavours to find out where 
he is, in order to ſerve him with a /z>pzna to 


teſtify for deponent in this cauſe z but this 


deponent ſaith, that he hopes and expects to 
be able to procure his preſence by the firſt 
day of next Michaelmas term, becauſe he hath 
been informed by S. B. (brother to the ſaid 
A. B.) that the ſaid A. B. will be in London 
in the month of October next at fartheſt, 
which laſt information deponent alſo yerily 
believes to be true, KNV 


Sworn, Cc. J. V. 


An affidavit in common form may be ſuf- 
ficient to put off a trial, where no cauſe of 
ſuſpicion appears; but where there is cauſe 
of ſuſpicion, it may, in ſome caſes, be neceſſary 
to ſatisfy the court that the perſons abſent are 
really material witneſſes; that there has been 
no laches or neglect to procure their teſti- 
mony; and that there is a reaſonable expec- 
tation of their future attendance. 3 Bur. 


Kep. 1514, 1513. 


Taxation 


in the Court of king's Bench, 137 


01 Tax ation a of attormes 11. | 


JF an attorney will not benz Jeliver a Method to 

"+ bill of his fees and diſburſements to his oblige attor- 
client ligned 4 he muſt take our a ꝓ ſum- nee 
mons before a judge, to compel the attornexdg 
to deliver a bill ſigned, upon whoſe attend- | 
ance an order will be made for the client's 
attorney to deliver him his bill in a reaſonable 
rime, to be alcertained in the order, which if 
he neglects to do, upon being duly ſerved 
with three ſummonſes, and the judges order 
be made à rue of court, he fabjetts | himfelf 
to an attachiHegr for contempt. 

83 bill'bein delivered Agned, which requires to tax it when 
taxation, the client mult take out another delivered. 
ſummons to ſhew cauſe . he bill, upon 
his undetraking to pay what ſhall appear due 
on the taxation, all proper allowances being 
made him, ſhould not be refetred to the ma- 
ter to be ** which will be ordered at- 


4 F 11 
i FI Fr < 9 Þ am 4 E5 * 1091312 4 ; v 


8 = 4 


ert 


. 550 Bn. Read, an flat, 2 Geo. Ze: Co 23. 133 


y A bill not ſubſcribed. or figned not tax able. 
Rayn. Read. 8 2. 
t Which, ought to have the names of all the equſee, 
tg which the bill refates, in the margin. 
ll For the bill may be ſo — as not to re- 
quire taxation. Rays. Read. 8 1. 
I For court will not e that an ee; 
ſhall deliver his bill of his fees and diſburſements ſign- 
ed, and that the ſame ſhall be taxed, an one and the 
ſame motion, they being diſtinct matters, and the lat - 
ter part may prove needleſs, from the rtaſonableneſs 
en 1 See Rayn. Read. 81. 


f cordingly 
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cordingly and of courſe on the ſervice of three 
ſummonſes, in caſe the attorney does not at- 
tend ſooner: which order of taxation being 
thrice ſerved with an appointment to tax the 
bill, the maſter will proceed ex parte. See 

tit © attorney” in table. 
Mutual debts Mutual“ debts, whether fuch in party's 
may be ſet own right or as the perſonal repreſentative of 
* another, may either be + pleaded in bar or 
given in evidence, upon a notice of ſet | off, 
with the general iſſue : and in caſe the debt 
to be ſet off be a penalty, though the plaintiff's 
demand be a ſimple contract or vice verſd 
the principal and intereſt may be ſet off; and 
if plaintift recovers, judgment ſhall be for no 
more than what ſhall appear due to him after 

| one debt being ſet off againſt the & other. 
When to be Where a mutual debt is of equal ſum with 
8 in the plaintiff's demand, it is to be pleaded in 
: bar to his action. Bul. Niſ. Pri. 175. 

Stat. 21 ac. 1. The ſtatute of limitations may be replied 


c. 16. may ; 592 4 | 
be replied. A plea of ſerr off. 2 Sir. 1251. 


When mu- Where defendant's demand excerds plain- 
tual debts tiff's it muſt be given in evidence, and de- 


muſt be | FA | 

— nat feadant muſt for that purpofe plead the 
in what man- ie i een Ferrer 
ner. f 


Notwithſtanding fuch debts be deemed in law, 
of a different natare. Star. 8 Ge. 2. . 24. /. 
Lord Mansfield faid, thut the meaning of this clauſe 
of the act of parliament was, that in all eaſes of mu- 
raal; debts, the leſſar ſums ſhould be deducted out of 
the greater. 2 Bur. Rep. 1229. . 72 | 
-+ In — be fer forth, how much 1s 
due on either mn T3; 13 20120 Y ; 
t Seat. 2 Geo 4. c. 22. %. 13. 

$ Stat. 8 Geo, 2. c. #4. . 
general 


EF 
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eneral iſſue, and deliver a notice of ſett- off, 
which plea and notice are to be ingroſſed on 


a treble penny ſtamped ſheet of paper, in or- 


der to read the ſame on the trial of the cauſe. 
See Rayn. Read. on flat. 2 Geo. 2. c. 23. .. 13. 

36. | | 
1 fn caſe defendant's demand does not coun- When money 
tervail plaintiff's, he muſt move the court muſt be paid 
wherein action is depending, for leave to pay t 3 
ſo much money therein as, with his own de- 99 — 
mand, will be ſufficient to ſatisfy plaintiff's. 
The rule obtained on this motion muſt be 
drawn up and ſerved by annexing a copy 
thereof to the general ifſue and notice; ano- 


ther copy of the plea and notice is to be 


engroſſed, as before obſerved, in order to read 
the ſame on the trial, as above mentioned. 
Rayn. Read. ib. 

Defendant pleaded the general rue, but Leave to 
forgot to give notice at the ſame time of a withdraw ge- 
ſett off; and upon motion in time, court gave — | 
leave to withdraw plea, in order to deliver — og 
ſame again with a proper notice of ſett - off. with notice 


2 Stra. 1267. Say. Rep. 316. of ſett-off. 


&« General ine.” | 


Michaelmas term in the ſixtgenth year of the 
* _ reign of king George the third. 
Lee. : 


In the King's Bench. Era: | 
Joſeph Chittick | 


againft 
Jobn Farr. 


And 


C 
Th 
1 
\ 
; 
| | 
| 
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© *And, the ſaid, Jobs by James Hall, his 
attorney, comes and defends the wrong and 
injury when, Sc. and faith, that he did not 
undertakę and promiſe in manner and form as 
the ſaid Jahn above complains againſt him, 
and of this he puts himſelf e the 


= wur. 


0 3 Nause of bud. 


« Take notice that the above named de- 
fendant intends to give in evidence, and in- 
ſiſt upon, at the trial of this cauſe, that the 
above named plaintiff at the time of his ex- 


hibiting his bill againſt the ſaid defendant in 


this cauſe, was, and ſtill is, indebted to him 
in 40 J. of lawful money of Great, Britain for 
divers goods, wares, and merchandizes of the 


_ - faid defendant, by him, to the ſaid plaintiff, 

at his ſpecial inſtance and requeſt ſold and 
delivered; and, alſo. in 401. of like laufol 
money for ſo, much money by the ſaid defend- 
ant, do and for the uſe of the ſaid plaintiff, 
aæt his like ſpecial inſtance and requeſt paid, 


laid out, and expended ; and allo in other 
40 J. of like lawtul money, for ſo much 
money by the ſaid plaintiff, to the uſe of the 
ſaid defendant, had and received: and that the 


ſaid ſeveral.ſums of money, or ſo much there 
of as may be neceſſary, will be ſet off, in ſatiſ- 


faction of and againſt the money ſuppoſed to 
be due to the faid plaintiff, for the matters 
contained in the declaration in this caſe, ac- 
cording to the form of the ſtatute in ſuch caſe 

lately 


* 


* 


ow 0 ee 


ene 
— 
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lately made and provided. Dated this 1oth 
day of November, 1776.“ 
Your's, &c. 
James Hall, 
defendant's attorney. 


To Jeremiah —_— 
Plaintiff*s attorney, 


When the defendant hath filed his bail, 
either ſpecial or common, as the caſe re- 
quires, the next thing the plaintiff has ro do 
is the preparing and delivering his declara- 
tion, which is to contain the ſubſtance and 
matter of his complaint, 


Precedents of declarations. 


Michaelmas term in the ſeventeenth year of king 
George the third. 


* Middleſex, Ober. Wilſon, Eſq; complain- On à bond. 
to wit, eth of Thomas Johnſon, Eiq; 


+ otherwiſe called Thomas Johnſon of Gray's + As defcribs 
Inn in the county of Middleſex, Eſq; being ed n the bond 


in the cuſtody of the marſhal of the Mar- e cactly. 


* Obiter By the courſe of C. B. the county in the 
margin is part of the declaration, though not held ſo 
in B. R. Com. Rep. 563. 

If the defendant is miſnamed in the obligation, as 
Edward for Edmund, and ſigns it by his right name, the 
declaration ſhould be by the name in the obligation. 
_ 379 5. 9. Cre. Jac, 640. 1 Lutw. 694, 

. + 
Vor. M ſhalſea 
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ſoalſza of our lord the king, before the king 
himſelf, of a plea, that he render to the ſaid 
Penalty of the Robert one hundred pounds of lawful money 
bond. of Great Britain, which the ſaid Thomas ow- 
eth to the ſaid Robert, and unjuſtly detaineth 
from him ; for this, ta wit, that whereas the 
ſaid Themas on the || tenth day of May in the 
ſeventeenth year of the reign of our ſovereign 
lord George the third, now king of Great 
Britain, &c. at the pariſh of St, Clement 
Danes in the county of Middleſex, by his cer- 
tain writing obligatory ſealed with the ſeal of 
Profert, the ſaid Thomas}, and to the court of our 
ſaid. lord the king now here ſhewn, the date 
whereof is the ſame day and year, acknow- 
ledged himſelf to be bound to the ſaid Ro- 
bert in the ſaid one hundred pounds to be 
paid to the ſaid Robert when he the ſaid 
Thomas ſhould be thereunto required ; never- 
theleſs the ſaid Thomas, although often requi- 
red, &c. hath not yet paid the ſaid one hun- 
dred pounds to the faid Robert, but hitherto 
hath refuſed, and ſtill doth refuſe to pay the 
ſame to him, to the damage of the ſaid Ro- 
bert of twenty pounds; and thereof he 

bringeth ſuit, * Ec, 
Robert Richardſon for the plaingiff. 
Anthony Beckwith for the defendant. 


Pledges of proſecuting, Por _ a 


The date of 
the bond. 


t The reaſon wherefore a deed that is pleaded ought 
to be ſhewed to the court, is becauſe every deed muſt 
prove itſelf to have ſufficient words in law, whereof the 
court muſt adjudge; and alſo it is to be proved by 
others, as by witneſſes or other proof, if the deed be 
denied, which is matter of fact. Co. Lit. 121. 6. 

For variety of precedents and learning on this 
head, ſee 2 Med. Ent. 177. 


Michaelmas 
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Michaelmas ferm in the fifteenth year of 
king George the third. 


Middleſox, FJ Illiam Dowſe complains of il. On 2 bill 
to * * Cave, — called, Pe * 
Sc. being in the cuſtody of the marſhal of 
the Mar/halſea of our lord the king, before 
the king himſelf, of a plea that he render to 
him 100 /. of lawful money of Great Britain, 
which the ſaid William Cave owes to the ſaid 
William Dowſe, and unjuſtly detains from 
him, for this, to wit, that whereas the ſaid 
William Cave on the twentieth day of January 
in the {ix-h year of the reign of our fovercign 
lord G-orge the third, now king of Great 
Britain, Sc. at the pariſh of Sr. Clement Danes 
in the county of Middleſex, by his bill obli- 
gatory, ſealed with the ſeal of the {aid Wil- 
liam Cave, and to the court of our ſaid lord 
the king now here ſhewn, the date whereof 
is on the ſame day and year, acknowledged 
himſelf to be indebted to the ſaid Miliam 
Dee in fifty pounds to be paid to the ſaid 
William Dotuſe upon the firſt day of May 
then next enſuing after the date of the ſaid 
bill; and to the ſaid pay ment well and truly 
to be made, the ſaid William Cave by the 
{aid bill firmly bound himſelf, his heirs, exe- 
cutors and adminiſtrators, in the ſaid one 
A hundred pounds; and the ſaid Milliam Dowſe 
: | in fact ſays, that the ſaid William Cave did 
1 not on the ſaid firſt day of May pay to the 
4 3 
8 


ſaid William Dowſe the ſaid fifty pounds, 
which upon that day he ought to have paid 
5 M 2 him 
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him according to the form and effect of the 

4 ſaid bill; whereby an action has accrued to 
| (1 the ſaid William Dowſe, to demand and have 
| of the ſaid I/illiam Cave the ſaid one hundred 
1 pounds; nevertheleſs the ſaid Miiliam Cave, 
19 although often required, Sc. has not yet 
wt! paid the ſaid one hundred pounds to the ſaid 
| William Dowſe, but ut antea fol, 162. 


On a ſingle As before to, of a plea that he render to 

bill. him kitty pounds of lawful money of Great 
Britain, which the ſaid J. C. owes to the 
faid V. D. and unjuſtly detains from him; 
for this, to wit, that whereas the ſaid J. C. 
on the tenth day of May in the ſeventh year 
of the reign of our ſovereign lord George the 
third, now king of Great Britain, c. at 
Meſiminſter in the county of Middleſex, by | 
his bill obligatory, ſealed with the ſeal of | 
the ſaid . C. and to the court of our ſaid | 
lord the king now here ſhewn, the date 
whereof is on the ſame day and year, ac- 
knowledged himſelf to be indebted to the 
ſaid V. D. in the ſaid fifty pounds, to be 
paid to the ſaid /. D. his executors, admi- 
niniſtrator or aſſigns. upon the firſt day of 
Auguſt next enſuing the date of the ſaid bill 
obligatory ; and to the ſaid payment well and 
truly to be made the ſaid V. C. by the ſaid 
bill firmly bound himſelf, his heirs, execu- 
tors and adminiſtrators, nevertheleſs ut antea 
fol. 162. 


On a muta- A before to, of a plea that he render to 
tus. him five hundred pounds of lawful money of 

Great Britain, which the ſaid V. C. owes 0 
the 
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0 
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the ſaid V D. and unjuſtly detains from 
him; for that, to wit, that whereas the ſaid 
. C. on the twenty-firſt day of April in the 
ſeventh year of the reign of our ſovereign lord 
George the third, now king of Great Britain, 
Se art Weſtminſter in the county of Midle- 
ſex; borrowed of the ſaid . D. the afore- 
ſaid five hundred pounds to be paid to the 
ſaid . D. when he ſhould be thereunto re- 
quired ; nevertheleſs, ut antca fel. 162. 


Michaelmas term in the fifteenth year of 
king George the third. 


Middleſex, AoObn Morton complains of John On an inland 


to wit, Sleddal, being in the cuſtody bill of ex. 
of the marſhal of the Marſþalſea of our lord ©hange by rhe 


the king, before the king himſelf, for this, ingorſee 

to wit, 1 hat whereas the 1210 Jobn Sleddal, on againſt the 
the thirteenth + day of April in the year of our drawer, Lill. 
Lord one thouſand ſeven hundred and ſeventy- mary ng 
ſix at Weſtminſter in the county of Midaleſex, 9 5 8 
(then being a perſon uſing commerce, to wit, 

at Meſiminſter aforeſaid) according to the uſage 
and cuſtom of merchants made his bill of ex- Bill of ex- 
change in writing ſubſcribed with his hand, change. 
bearing date the ſame day and year, and di- 

rected the ſaid bill of exchange to one Ring. 

mil Eyre; by the which ſaid bill of exchange 

the ſaid Jobn Sleddal required the ſaid King /- 


— 


+ The time alledged in a declaration, muſt not 


be ſubſequent to bringing the action. Lucas or 
10 Med. 251, 


M 3 mil 


1 indorſe- 
ment. 


| 2 indorſe- 
* ment. 
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mil Eyre to pay to | one Thomas Pipon, or his 
order, the ſum of twenty pounds, twenty 
days after ſight of the ſaid bill, for value re- 
ceived, and to place the ſame to the account 
of ſubſiſtence for the uſe of captain Spicer's 
company of invalids in garriton at Jerſey, and 
the ſame ſhould be allowed in account by the 
ſaid John Sleddal; and the ſaid Thomas Pipon 
afterwards, to wit, on the fourteenth day of 
May in the year of our Lord aforeſaid, at Weſt- 
minſter aforeſaid, by his indorſement made 
upon the ſaid bill, according to the uſage and 
cuſtom of merchants, ordered the contents of 
the ſaid bill, to wit, the ſaid twenty pounds, 
to be paid to one John Vawler ®, or his or- 
der: which ſaid John Vowler afterwards, to 
wit, on the twenty-ſeventh day ot May in the 
year aforeſaid, at Weſtminſter aforeſaid, by 
his indorſement made upon the ſaid bill of 
exchange, according to the uſage and cuſtom 
of merchants, ordered the contents of the ſaid 


„ 


* Pay to ſhip Fortune or bearer, ſuch a ſum” 
is negotiable. 3 Bur. Rep. 1523. 

* 'The plaintiff declared upon an indorſement made 
to Leoui/a Acheſon, or order; upon producing the bill in 
evidence, the indorſement appeared to be in theſe 
words, Pay the contents to Loui/a Acheſon ;** there- 
fore it was objected, that the indorſement not being to 
order did not agree with the declaration. But (a 
caſe being made) the whole court were of opinion, it 
was well enough, that being the legal import of the 
indorſement, and that the plaintiff might upon this 
have indorſed it over to another, who would have been 
the proper order of the firſt indorſer. Judicium pro 
guerente. Acheſon v. Fountaine, Trin. 9 Ceo. Srange 
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bill, 
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in the Court of King's Bench. 


bill, to wit, the ſaid twenty pounds, to be 
paid to the ſaid Jobn Morton, or his order; 
and the ſaid John Morton in fact ſays, that 
he afterwards, to wit, on the firſt day of 
June in the year aforeſaid, at Meſtminſter 
aforeſaid, ſhewed the ſaid bill, with the ſaid 
indorſements thereupon made, to the ſaid 
King ſmil Eyre, and then and there requeſted 
him to accept the ſaid bill; which ſaid King/- 
mil Eyre would not accept the ſaid bill, but 
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then and there intirely refuſed to accept the Drawee refu- 
ſaid bill, or ever to pay the ſaid twenty pounds ſes to accept. 


mentioned in the ſaid bill; of which premiſ- 
ſes the faid John Sleddal afterwards, to wit, 
on the eighth day of Zune in the year afore- 
ſaid, at Veſtminſter aforeſaid, had notice; by 
reaſon of which ſaid premiſes, he the ſaid 
Jobn Sleddal, according to the uſage and 
cuſtom of merchants, became liable to pay 


to the ſaid John Morton the ſaid twenty 


pounds in the ſaid bill mentioned; and the Aſſumpſit. 


ſaid 7ohn Sleddal being fo liable, afterwards, 
to wit, on the ſame day and year, at West- 
minſter aforeſaid ®, in conſideration thereof, 
undertook, and then and there faithfully pro- 
miſed the ſaid Jobn Morton, that he the ſaid 
John Sleddal would well and truly pay the 
ſaid twenty pounds to the ſaid John Morton 


and alſo whereas the ſaid John Sleddal, on Indeb. aſſum. 


the 3oth day of Auguſt in the year aforeſaid, 


for money re- 
ceived to the 


DE — Plaintiff's 


la Cafe far. aſſumpſit upon a contract, the words 
in confideration thereof were omitted, but held well 
enough, there being a conſideration apparent in itſelf, 
the contract being for goods ſold. 1 Lutw. 237. 
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at Weſtminſter aforeſaid, was indebted to the 
ſaid John Merton in eighty pounds, for mo- 
ney before that time received by the ſaid John 
Sleddal to the uſe of the ſaid Zobn Morton, 
and be ing ſo indebted, the ſaid J7obn Sleddal, 
alterwards, that is to ſay, on the ſame day and 
year, at I/eſtminſter aforeſaid, in conſidera- 
tion thereot, undertook, and then and there 
faithfully promiſed the ſaid John Morton, 
that he the ſaid John Sleddal would well and 
truly p.y the ſaid eighty pounds to the faid 
John Morton , neverthelels the ſaid John 
Sleddal not regarding his ſaid ſeveral promiſes 
and undertakings ſo made as aforeſaid, but 
contriving and fraudulently intending to de- 
ceive and defraud the ſaid John Morton in 
this behalf, hath not paid to him the ſaid ſe- 
veral ſums of money, or any of them or any 
part thereof; although to pay the ſame to 
him the ſaid John Morton, he the ſaid John 
Sleddal afterwards, that is to ſay, on the ſame 
day and year aforeſaid, at Weſtminſter afore- 
ſaid, was requeſted by the ſaid Joby Morton, 
but the ſaid John Sleddal to pay the fame to 
him hath hitherto altogether refuſed, and 
doth yet refuſe, to the damage of the ſaid 
John Morton of eighty pounds; and thereof 
he brings ſuit, &c. 


John Lounds for the plaintiff, 
Richard Gofwell for the defendant, 
Jobn Doe, 


Pledges of proſecuting, Richard Roe 


Trinity 


in the Court ok King's Bench. 


Trinity term in the fifteenth year of king 
George the third. 


Londn,cT Homas W. complains of Hugh H. 
to wit being in the cuſtody of the mar- 
ſhal of the Marſbalſea of our lord the king, 
before the king himſelt; for that whereas the 
ſaid Hugh N on the twelfth day of June in the 
fourteenth year of the reign of our ſovereign 
lord George the third, now king of Great 
Britain, Sc. at London aforeſaid, to wit, in 
the pariſh of St. Mary le Bow in the ward of 
Cheap, made a certain note in writing, ſub- 
ſcribed with his own hand, commonly called 
a * promiſſory note, bearing date the ſame 
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On a promiſ- 


ſory note. 


Mod. Ent. 
91. 


day 


Declaration in caſe on a promiſſory note for twenty 
guineas, not alledging the value of them. Demurrer. 
Per cur. The action is brought for damages, and the 
value of the guineas may be given in evidence: in debt 
for ſo many guineas, the value mult be ſet forth, ſo as 
to aſcertain the debt; judgment for the plaintiff, 
Mich. 4 %. M. B. R. Fontzel v. Burrowes, Carth. 
2553 et wide Carth. 322. 

Caſe ſur aſſump. on a promiſſory note againſt the in- 
dorſer. On trial before ///illes ch. j. at Guilaball, it was 
doubted whether the plaintiff ought not to prove a de- 
mand of the drawer before the action brought; the mat- 
ter on proof was left to the jury, whether a demand was 
made or not. On motion for a new trial, Forte/cue j. 
mentioned the caſe of Davis and Maſon, 1 Ceo, 2. C. B. 
wherein it was agreed by the court, that there ought to 
be a demand of the drawer, for the indorſer undertook, 
conditionally only, if the drawer did not pay. Indeed 
if a note be forged, Holt ch. j. held the indorſer liable 
though nodemand ; and indeed no demand can be, — 

Wnen 
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day and year, by which note the ſaid Hugb 
H. promiled to pay to the ſaid Thomas W. + 
or his order, one month after the date of the 
ſaid note, the ſum of ten pounds || for value 
received, by him the ſaid Hugh H. by reaſon 
St. 3 & 4 An- whereof, and alſo by force of the ſtatute in 
nz, c. 9. that caſe made and provided, the ſaid Hug H. 
became liable to pay to the ſaid Thomas W. 
the ſaid ſum of ten pounds in the ſaid note 
mentioned, according to the tenor and effect 
of the ſaid note ; and being fo liable, the 
ſaid Hugh H. in conſideration thereof, after- 
wards, to wit, the ſame day and year, at 
London aforeſaid, in the pariſh and ward afore- 
ſaid, undertook, and then and there faith- 
fully promiſed the ſaid Thomas . that he the 
ſaid Hugh H. would well and truly pay to the 
ſaid Thomas W. the ſaid ten pounds in the 
ſaid note mentioned, according to the tenor 


LY 


when a note is forged there is no drawer. So on a note 
Payable to a man or bearer, no demand need be from 
him to whom it is made payable. But a new trial was 
denied, for the evidence of the demand was left to the 
jury, who were the proper Judges of that fact, and knew 
beſt the courſe of dealing. Jrin. 11 Geo. 2. C. B. 
Pardo v. Fuller. Comyns 579 Vide 2 vol. 73. 

+ Per curiam A note to pay to 4. for value re- 
ceived, is within the ſtatute, though without the word 
order. Sel, Caf. Evid. 18, 

Value received or not is not material, for an action 
upon a promiſſory note payable to a man or order, 
though it be not for value received, 1s maintainable 
upon the for, 3 & 4 Anne, c. 9. And if value re- 
ceived is in the note, there is no occaſion to prove that 
the value was paid. 2 R. Raym. 1556. Show, Rep. 
$5. Forteſc. Rep. 282. Barnard. B. R. 88. $ Med. 
267; but ſee 2 Stra. 1212, 


and 


„ 


— ͤ SW Y 


TY 


"NP „ 2 3 > 


in the Court of King's Bench. 171 


and effect of the ſaid note: And whereas one On an indorſ- 
Thomas Daw/on, on the ſixth day of July in the ed note by the 
fourteenth year of the reign of our ſovereign indorſee a- 
lord George the third, now king of Great 8 wo 
Britain, &c. at London aforeſaid, in the pariſh : 

and ward aforeſaid, made his certain note in 

writing, called a promiſſory note, ſubſcribed 

with his proper hand, bearing date the fame 

day and year laſt aboveſaid, and by the ſame 

note promiſed to pay to the ſaid Hugb H. or 

order, two months after date of the ſame 

note, thirty pounds for value received: And Indorſement. 
whereas alſo the faid Hugh H. afterwards, to 

wit, the ſame day and year laſt aforeſaid, at 

London aforeſaid, in the pariſh and ward 

aforeſaid (the ſaid thirty pounds in the ſaid 

laſt mentioned note contained, or any part 

thereof, being ng ways paid) by his certain 
indorſement, with his proper hand ſubſcribed 

on the ſame note, ordered the ſaid Thomas 

Dawſon to pay to the ſaid Thomas M. the 

laid thirty pounds in the ſaid laſt mentioned 

note contained, of which ſaid indorſement he 

the faid Themas W. afterwards, to wit, on the 

ninth day of September in the year aforeſaid, 

at London aforeſaid, in the pariſh and ward 

aforeſaid “, gave notice to the ſaid Thomas 

Dawſon, and then and there requeſted him to 


— — 


* The third indorſee of a promiſſory note, kept it 
from the firſt of Nowember to the ſeventh of Fanuary, 
without receiving it of the drawer of the note; and in 
an action again{ the firſt indorſee, without notice, the 
plaintiff was nonſuited for his neglect. Trin. 12 G. 
at (:uildhall before Raymond ch. j. Potys againſt Sir John 


P*Y 


Lambert, Stra. 707. 
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pay to the ſaid Thomas W. the ſaid thirty 
pounds in the ſaid laſt mentioned note con- 
tained, according to the tenor of the ſame 
note, which the ſaid Thomas Dawſon then and 
there refuſed to do; whereof the ſaid Hugh 
H. afterwards, to wit, the ſame day and year 
laſt aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, had notice, by reaſon 
of which premiſſes, and by force of the ſta- 
tute in that caſe lately made and provided, 
the ſaid Hugh H. became liable to pay to the 
ſaid Themas I. the ſaid thirty pounds in the 
ſaid laſt mentioned note contained; and being 
ſo liable, the ſaid Hugh H. in conſideration 
thereof, afterwards, to wit, the ſame day and 
year laſt aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed to the faid 
Thomas W. that he the ſaid Hugh H. would, 
when he ſhould be thereunto afterwards re- 
quired, well and faithfully pay the ſaid thirty 
pounds to the ſaid Thomas W. And alſo 
whereas the ſaid Hugh H. afterwards, to wit, 
on the ninth day of September in the fourteenth 
year of the reign of our ſovereign lord George 
the third, now king of Great Britain, &c. 
at London aforeſaid, to wit, in the pariſh of 
St. Mary le Bow, in the ward of Cheap, was 
indebted to the ſaid Thomas W. in the ſum 
of forty pounds of lawful money of Great 
Britain, for the like ſum of money by the ſaid 
Thomas M. at the ſpecial inſtance and requeſt 
of the ſaid Hugh H. before that time to the 
ſaid Hugh H. lent and advanced; and being 
ſo indebted, the ſaid Hugh H. in conſidera- 
t10N 


6?;F; . 


in the Court of King's Bench. 


tion * thereof afterwards, to wit, on the 
ſame day and year laſt aforcſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, 
undertook, and then and there faithfully pro- 
miſed the ſaid Thomas W. to pay him the ſaid 
forty pounds when he ſhould be thereunto re- 
quired : nevertheleſs the ſaid Hugh Il. ut antea, 
fol. 162. 


Trinity term in the ſixteenth year of the 
reign of king George the third. 


London, 7 Jones complains of William 


to wit, S Williams, being in the cuſtody of 
the marſhal of the Mar/halſea of the lord the 
king before the king himſelf, for that (zo wit) 
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That whereas the ſaid William on the ſecond Indeb. aff. for 


day of May in the year of our Lord one thou- 
ſand ſeven hundred and ſeventy-five, at London 
aforeſaid (to wit) in the pariſh of St. Mary 
le Bow in the ward of Cheap, was indebted 
to the ſaid James in the ſum of four hundred 
pounds of lawful money of Great Britain, for 
divers goods, wares, and merchandizes, be- 
fore that time ſold and delivered by the faid 
James to the ſaid William, at the ſpecial in- 
ſtance and requeſt of him the ſaid M illiam, 
and he the ſaid William being ſo indebted, in 
conſideration thereof afterwards (that is to 
lay) on the ſame day, and in the fame year, 


Where the law creates a promiſe, the omiſſion of 
inde hurts not; aliter in a collateral matter. Barret v. 
Mor ley, P, aſch, 22 Car. 2 ac vine antea. 


at 


goods ſold 


and delivers 


174 | The Attozney's Practice 


at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and then and there 
faithfully promiſed the ſaid James, that he 
| the {aid William would well and truly pay and 
ſatisfy unto the ſaid James the ſaid ſum of 

four hundred pounds, when he the ta'd Wil- 

liam ſhould afterwards be thereunto requeſted, 

And whereas alſo the ſaid Wilham® afterwards, 
Ouantumyval. that is to ſay, on the third day of May in the. 
thereon, ſaid year of our Lord one thouſand ſeven hun- 
dred and ſeventy-five, at London aforeſaid, in 

the pariſh and ward aforeſaid, in conſidera- 
| | tion that the ſaid James had before that time 
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fold and delivered to him the ſaid William, 
1 at the like ſpecial inſtance and requeſt of him 
1 the ſaid Milliam, divers other goods, wares, 
| and merchandizes +, | undertook, and then 
and there faithfully promiſed the ſaid James, 
that he the ſaid Y/i/lram would well and truly 
1 pay and ſatisfy unto the ſaid James, ſo much 
l; 1 money as the ſaid laſt- mentioned goods, 
[ i wares, and merchandizes, ſo as aforeſaid fold 

bi | and delivered, were realonably worth at the 
1 time of the ſale and delivery thereof, when 


EF] 
: 
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| In conſideration that Q had ſold a mare to D. he 

| promiſed to pay Q. tanium, Fc. quantum equa habere 
| meruit; averment guod eqza habere meri'it 8 I. Abſurd, 
| | Judgment reverſed on error, Mich, 4 V. M. B. R. 
1 Blackman v. Cobbet, Carth. 254. 

| + Inde b. aff. & quant. meruit, no nominative caſe to 

| the ſumpit & promiſit in the quant. meruit, Error 
brought. Car. Since it is poſitively affirmed at firſt, that 
the defendant ſap. ſe aſſump/it, that nominative caſe, 
wiz, defendens, ſhall go to the ſubſequent verbs. Trin. 
8 . 3. B. R. Row. v. Gateh:uje. Carth, 379. Fide 
1 Lutw. 237. 


he 


in the Court of King's Bench. 


he the ſaid William ſhould afterwards be 
thereunto requeſted. And the ſaid James 
avers, that the ſaid laſt-mentioned goods, 
wares, and merchandizes, ſo aforeſaid fold 
and delivered, were reaſonably worth, at the 
time of the ſale and delivery thereof, other 
four hundred pounds of like lawful money, 
that is to ſay, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, whereof the ſaid 
William afterwards, that is to ſay, on the 
ſame day, and in the ſame year, laſt above- 
mentioned, there had notice from the ſaid 


James. And whereas alſo the ſaid William Indeb. ail. for 


/ 


5 


afterwards, that is to ſay, on the fourth day money had 


of May in the ſaid year of our Lord one thou- 
ſand feyen hundred and ſeventy-five, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid Fames in other four 
hundred pounds of like lawful money, for ſo 
much money before that time had and re- 
ceived by the ſaid William, to and for the uſe 
of the ſaid James, and he the ſaid William, 
being ſo therein indebted, in conlideration 
thereof afterwards, that is to ſay, on the ſame 
day, and in the ſame year, laſt above-men- 
tioned, at London aforetaid, in the pariſh and 
ward aforeſaid, undertook and then and 
there faithfully promiſed the ſaid James, that 
he the ſaid Wilkam would well and truly pay 
and fatisfy unto the ſaid James the ſaid laft- 
mentioned ſum of four hundred pounds, 
when he the ſaid William ſhould afterwards 


be thereunto requeſted. And whereas alſo Indeb. aff. for 
for money 


. lent, 


the ſaid William afterwards, that is to ſay, 


on the fifth day of May in the ſaid year of 
our Lord one thouſand ſeven hundred and 
leventy- 


and received. 
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ſeventy-five, at London aforeſaid, in the pariſh 
and ward aforeſaid, was indebted to the ſaid 
James in other four hundred pounds of like 
lawful money, for ſo much money before 
that time lent and advanced by the ſaid James 
to the ſaid William, at the ſpecial inſtance and 
requeſt of him the ſaid William; and he the 
laid William, being fo therein indebted, in 
conſideration thereof afterwards, that is to ſay, 
on the ſame day, and in the ſame year, laſt 
above-mentioned, at London aforeſaid in the 
pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid 
James that he the ſaid William would well 


and truly pay and ſatisfy unto the ſaid James 


Inſimul com- 
putaſſet. 


the ſaid laſt- mentioned ſum of four hundred 
pounds, when he the ſaid William ſhould af- 
terwards be thereunto requeſted. And where- 
as alſo the ſaid William afterwards, that is to 
ſay, on the ſixth day of May in the ſaid year 
of our Lord one thouſand ſeven hundred and 
ſeventy-five, at London aforeſaid, in the pariſh 
and ward aforeſaid, had accounted, together 
with the ſaid James, of and concerning divers 
other ſums of money before that time due and 
owing from the ſaid William to the ſaid 
James, and then being in arrear and unpaid, 
and upon that accounting, the ſaid William 
had been then and there found in arrear to- 
wards the ſaid James in one hundred and 
twenty-three pounds and five ſhillings of like 
lawful money, and being ſo found 1n arrear, 
he the ſaid William, in conſideration thereof 
afterwards, that is to ſay, on the ſame day, 
and in the ſame year, laſt above-mentioned, 
at London aforeſaid, in the pariſh and ward 

aforeſaid, 


4. 
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aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid James, that he the 
ſaid William would well and truly pay and ſa- 
tisfy unto the ſaid James the ſaid ſum of one 
hundred and twenty-three pounds and five 
ſhillings, when he the ſaid William ſhould 
afrerwards be thereunto requeſted. Yet the Breach, 
ſaid William, in no wiſe regarding his afore- 
ſaid ſeveral promiſes and undertakings made 
in manner aforeſaid, but contriving abd frau- 
dulently intending craftily and ſubtilly to de- 
ceive and defraud the ſaid James in this be- 
| half, hath not as yet paid or in any wiſe ſa- 
| tisfied the aforeſaid ſeveral ſums of money or 
) any part thereof to the ſaid James (although 
| he the ſaid William afterwards (that is to ſay) 
: on the ſeventh day of May in the ſaid year 
- of our Lord one thouſand ſeven hundred and 
q ſeventy-five, and often afterwards at London 
1-4 
d 

" 

r 


aforeſaid, in the pariſh and ward aforeſaid, 
was requeſted by the ſaid James to pay him 
the aforeſaid ſeveral ſums of money) but hath 
hitherto wholly refuſed and ſtill refuſes to pay 


8 or in any wiſe ſatisfy the ſame to the ſaid 
d James, to the damage of the ſaid James of 
d tour hundred pounds; and thereof he brings 
d, his ſuir, Se. 

m W. M. for the plaintiff. 

0 R. R. for the defendant. 

1d Jobn Doe, 
de Pledges for cke and 

ir, Richard Roe. 
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Indebitatus 
aſſum pſit for 
work done, 
and materi- 
als found. 
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Michaelmas term in the fifteenth year of 
king George the third. 


Middleſex, { FAnuel Anderſon complains of 

to wit. Thomas Trout, being inthe cuſ- 
tody of the marſhal of the Malſbalſea of our 
lord the king, before the king himſelf, fer 
that whereas the ſaid Themas Trout, on the 
ninth day of September in the fifteenth year of 
the reign of our ſovereign lord George the 
third, now king of Great Britain, &c. at 
Weſtminſter in the county of Middleſex, was 
indebted to the ſaid Samuel Ander ſon in twenty 
pounds of lawful money of Great Britain, as 
well for * work 2 the ſaid Samuel Anderſon 
before that time done and performed for the 
ſaid Thomas Trout, at his ſpecial inſtance and 
requeſt, as for divers materials and neceſſary 
things uſed in and about the ſaid work, by 
the ſaid Samuel Anderſon before that time 
found and provided, at the like ſpecial in- 


Indib. aff. pro opere & labore ſufficient, without ſet- 
ting forth- what ſort or manner of work or labour. Car. 
The only reaſon why the plaintiff is bound to ſhew 
wherein the defendant is indebted, is, that it may ap- 
pear to the court, that it is not a debt on record or ſpe- 
cialty, bnt only upon /imple contra, and any general 
words, by which that may be made to appear, are ſuf- 
ficient Paſch. 5 V M. B. R. Hibbert v. Court- 
bope. Carth. 276. 1 Mod. 8. 

Note; Aſter work is done upon the foot of a ſpecial 


agreement, the money to be paid by ſuch agreement 


may as well be recovered on a general indebitatus aſ- 
Jumfpſit, as upon a ſpecial count upon the contract. 


ſtance 


in the Court of King's Bench. 


ſtance and requeſt of the ſaid Thomas Trout; 
and being ſo indebted, he the ſaid Thomas 
Trout, in conſideration thereof, afterwards, to 
wit, on the fame day and year at Weſtminſter 
aforeſaid, in the county aforeſaid, under- 
took, and- then and there faithfully promiſed 
the ſaid Samuel Anderſon, that he the ſaid 
Thomas Trout would well and truly pay the 
ſaid twenty pounds to the ſaid Samuel Ander- 
ſon, when he the ſaid Thomas Trout ſhould be 


thereunto required: And whereas the ſaid Quantum me- 
Thomas - Trout, afterwards, to wit, on the ruit thereon, 


ſame day and year at Weftminſter aforeſaid, in 
the county. aforeſaid, in conſideration that the 
ſaid Samuel Anderſon. had before that time 
done and performed other work for the ſaid 
Thomas Trout, at his like ſpecial inſtance and 
requeſt, and had found and provided divers 
other materials and neceſſary things uſed in 
and about the faid laſt mentioned work, un- 
dertook, and then and there faithfully pro- 
miſed the ſaid Samuel Anderſon, that he the 
ſaid Thomas Trout would, when he ſhould be 
thereunto required, well and truly pay to the 
ſaid Samuel Anderſon ſo much money as he 
therefore reaſonably deſerved to have; and 
the ſaid Samuel Anderſon in fact ſays, that he 
did therefore reaſonably deſerve to have of 
the faid Thomas Trout other twenty pounds of 
like Jlawtul money of Great Britain, to wit, 
at Weſtminſter atoreſaid in the county afore- 
ſaid, of which the ſaid Thomas Trout then and 


there had notice. And alſo whereas the ſaid Inſmul com: 
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Thomas Treut, afterwards, to wit, the ſame butaſſet. 


day and year at #eſftminſter aforeſaid, in the 
county aforeſaid, had accounted together with 
N 2 the 


— — 
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the ſaid Samuel Anderſon, touching and con- 
cerning divers other ſums of money before 
that time due from the ſaid Thomas Trout to 
the ſaid Samuel Anderſon, and then being in 
arrear and unpaid z and the ſaid Thomas 
Trout, upon the ſaid account, was then and 
there found in arrear to the ſaid Samuel An- 
derſon in other twenty pounds of like lawful 
money of Great Britain; and being ſo found 
in arrear, he the ſaid Thomas Trout, in con- 
ſideration thereof, afterwards, to wit, on the 
ſame day and year at Weſtminſter aforeſaid, in 
the county aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid Samuel 
Anderſon, that he the ſaid Thomas Trout would 
well and and truly pay the ſaid laſt mentioned 
twenty pounds to the ſaid Samuel Anderſon, 
when he the ſaid Thomas Trout ſhould be 
thereunto required: Nevertheleſs the ſaid 
Breach. Thomas Trout, ut antea, fol. 162. 


9 Indebitatus As before to, Was indebted to the ſaid 
1 aſſumpſit for H. B. in thirty pounds of lawful money of 
1 my In Great Britain, for ſo much money before that 
| 1 to the plain- time had and received by the ſaid C. D. for 
hl tiff's uſe, the ſaid A. B. and to his uſe ; and being ſo 
4 indebred, Sc. 

| AF For money Was indebted to the ſaid A. B. in forty 


laid out for pounds of lawful money of Great Britain, 
the defend- 


1 
1 ant. 


for ſo much money by the ſaid A. B. before 
that time laid out and expended for the ſaid 
; C. D. at his ſpecial inſtance and requeſt ; and 
being ſo indebted, &c, 


Michaelmas 


14? 


in the Court of King's Bench. 


Michaelmas term in the fifteenth year of 
king George the third, 


London, Oe. Parry complains of Tamas Trover. 


to wit, © © Hunt, being in the cuſtody of the 
marſhal of the Marſhal/ea of our lord the king 


before the king himſelf, for that, that where- Carth, 216, 


as the ſaid Robert Parry, on the third day of 
Auguſt in the fifteenth year of the reign of our 
ſovereign lord George the third, now king of 
Great Britain, &c. at London atoreſaid, to 
wit, in the, pariſh of S/, Mary le Bow in the 
ward of Cheap, was poſſeſſed of the goods 
and chattels following, to wit, of one gold 
chain, one filver cup, and one gold watch, 
of the value of fifty pounds, as of his own 
proper goods and chattels ; and being fo 
thereof poſſeſſed, the ſaid Robert Parry after- 
wards, to wit, on the ſame day and year at 
London, aforeſaid, in the pariſh and ward 
atoreſaid, caſually loſt the ſaid goods and 
chattels out of his hands and poſſeſſion, which 
ſaid goods and chattels afterwards, to wit, 
on the ſame day and year, at London afore- 
ſaid, in the pariſh a ward aforeſaid, came 
by finding to the hands and poſſeſſion of the 
laid Themas Hunt : Nevertheleſs the ſaid Tho- 
mas Hunt, knowing the ſaid goods and chat» 


® Note; In trover there is no plea, but a releaſe, or 


not guilty ; for every plea in juſtification is but tenta- 
mount. Tris. 14 Car. 1. 1 Keb. 305. fer Twicen ; 
Jed vide Brown v. Wootton, Cro. Jac. 73. Yelv. 67. 
Meer 762. 1 Danv. Abr. 722. p. 2. 
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Aſſault, 


* Andrews 
21, 282. 
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tels to be the proper goods and chattels of the 
ſaid Robert Parry, and to him the ſaid Ro- 
bert Parry of right to belong and appertain, 
yet contriving and fraudulently intending 
craftily and Tubrilly to deceive and defraud 
the ſaid Robert Parry in this particular, hath 
not (though often required) delivered the ſaid 
goods and chattels to the ſaid Robert Parry, 
but afterwards, to wit, on the ſixteenth day 
of Auguſt aforeſaid in the year aforeſaid at 
London aforeſaid, in the pariſh and ward 
aforeſaid, converted and diſpoſed of the ſaid 
goods and chattels to his own proper uſe, to 
the damage of the ſaid Robert Parry of fifty 
pounds; and thereupon he brings ſuit, &c. 


A. B. for the plaintiff. 
C. D. for the defendant. 
Jobn Doe 
Pledges of proſecuting, | and 
Richard Roe. 


Michaelmas term in the fifteenth year of 
king George the third. 


Middleſex, Ane Page complains of William 
to wit, Berkin, being in the cuftody of 
the marſhal of the Marſbalſra of our lord 
the king, before the king himtelf, * for that 
the ſaid Willam Bertin, on the tenth day of 
Odlober, in the fitreenth year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain. &c. at Weſtininſter in the 
ſaid county of Middleſex, with force of arms, 
to wit, with ſtaves and ſwords, made an aſ- 
4 - As; ſault 


r 
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ſault upon the ſaid Samuel Page, and beat, 
wounded and treated him ill, whereby the 
ſaid Samuel Page was in great danger of 
loſing his life, and then and there did other 
injuries to the ſaid Samuel Page, againſt the 

ace of the preſent king, to the damage of 
the ſaid Samuel Page of five hundred pounds 
and therefore he brings ſuit, &c. 


Anthony Beckwith for the plaintiff. 
EK. Richardſon for the defendant. 
John Doe. 
Pledges of proſecuting, and 
Richard Roe. 


Trinity term in the fifteenth year of the 
reign of king George the third. 


Wills, lian N. Eſq; complains of Tho- Treſpaſs for 
to wit, mas Arlett the younger, in the digging the 
cuſtody of the marſhal of the Marſoalſea of 3 * 
our lord the king, before the king himſelf, — 
for that the ſaid Thomas, on the firſt day of his oaker. 
June in the year of our Lord one thou- 
ſand ſeven hundred and ſeventy-five, and at 
divers other days and times between that day 
and the day of exhibiting this bill, with force 
and arms, Sc. broke and entered the cloſe 
of the ſaid William called ihe Common, in the 
pariſh of Box in the faid county of Wilts, 
and ſubverted and dug up the foil (to wit) 
twenty perches of the ſoil of the ſaid Wil- 
liam, in the ſaid cloſe, and dug up, took, 
carried away and detained the oaker (to wit) 
fifty hundred weight of oaker of the ſaid 
N 4 Wilkam 
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William of the value of thirty pounds, found 
in the ſaid cloſe, and dug up, took, carried 
away and detained other oaker (to wit) fifty 
hundred weight of other oaker of the ſaid 
William of the value of thirty pounds, found 
in the ſaid cloſe ; and alſo for that the ſaid 
Thomas afterwards, that 1s to ſay, the ſame 
day and year aforeſaid, and at divers other 
days and times between that day and the day 
of exhibiting this bill, with force and arms, 
Sc. broke and entered one other cloſe of the 
ſaid William, in the ſaid pariſh of Box in the 
county aforeſaid, and ſubverted and dug u 
the ſoil (to wit) twenty perches of the ſoil 
of the ſaid William, in the ſaid laſt mention- 
ed cloſe, and dug up, took, carried away and 
detained other oaker (to wit) forty hundred 
weight of other oaker of the ſaid William of 
the value of five and twenty pounds, found 
in the ſaid laſt mentioned cloſe, and did other 
wrongs to the ſaid William, againſt the peace 
of our lord the king, to the damage of the 
ſaid William of ſixty pounds; and thereof 
he brings ſuit, &c, 
t Jobn Dee. 
Pledges of proſecuting, | and 
Richard Roe. 


Cauſe of ac- Tt the cauſe of action ariſes on ſome day 
tion ariſing in within the term of which the declaration is 
the ſame term ꝗᷓelivered, the declaration muſt be of ſome 
with declara- nr 

tion, the de- day in the term after the cauſe of action ac- 
claration to Crued, in this manner: Michaelmas term, 10 
be of ſome toit, on Monday next after the morrow of All 
day ſuble- Souls in the fiſteenth year of king George the 
quent. third . 
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third; and not of Michaelmas term gene- 


rally. 
Battery; iſſue, and verdict for the plaintiff pectaration 


in Mich. 8 W. 3. Motion in arreſt of judg- in affault at 
ment for that the declaration is of Eaſter à day impoſ- 
term 8 W. 3. and the fact laid to be done _ 2 
1 Feb. 8 V 3. a day not yet come (for W. 3. 

began his reign 13 Feb.) Anſwered, this is not 

like the caſe where ſuit commenced before 

cauſe of action aroſe, here the time laid ap- 

pears to be impoſſible, and it is no more than 

a declaration without a day, for an impoſſible 

day is as no day, and would have been bad 

upon demurrer z but the defect is cured by 

the verdict; a verdict helps every thing 

which is neceſſary to be proved at the trial; 

and unleſs the plaintiff kad proved the battery 

to be done before that time, it was impoſſible 

for the jury to find the defendant guilty. 

Judic. pro. Q. Mich. 8 W. 3. B. R. Blackal 

v. Eale. Carth. 390. Comyns 12, 13. Vide 

2 Saund. 169. 3 Keb. 354. 

Trover; and verdict for plaintiff. Motion Declaration 
in arreſt of judgment, that the action was in trover of 
commenced in Hilary term, and the conver- Hil. — 
ſion alledged to be 3 Feb. ſame term, and the Sepeb. good 
bill filed relates to the firſt day of the term, if bail ey 
and ſo before the cauſe of action. Per Car. after 3 Feb. 
If bail were entered after 3 Feb. it is well 
enough, for it is that which gives the court 
Juriſdiction, 1 Vent. 135. 

S. C. Trover. Not guilty. Verdict for The like caſe. 
plaintiff, and motion in arreſt of judgment, 
that converſion was laid at a day in Eafter 
term, and the declaration generally of Eaſter 
term, and not at a day certain, and then _ 

relate 
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relate to the farft day of term. Per cur. It is 
well if the bail was filed after cauſe of action 
accrued, for here no action can be depend. 
ing, or the declaration delivered until the 
defendant be in cuſtody of the marſhal, 
and that is, never until bail filed, which filing 
is at a certain day, 2 Lev. 13. | 
Declaration Trover. Verdict for plaintiff, and motion ö 
in trover of in arreſt of judgment, that converſion laid 
Eaft. 29 April, being firſt day of Eaſter term, 
— and the declaration was generally of Eaſter | 
that term, term; but it appearing the bill was filed, and 
good, bill be- the declaration, delivered after 20 April, judg- 
10g _ at a ment for plaintiff, without amendment; for 
al a the though the declaration, being general, relates 
do the firſt day of the term; yet the bill be- 
ing filed at a day after, all relates to the fil- 
ing of the bill by the courſe of the court. 
2 Lev. 176. T. Jones 87. 3 Keb. 693. 
Memorandum of a bill of Michaelmas term 
generally, in an action for a malicious proſe- 
cution on a day after that term began, judg- 
ment arreſted after verdi& for the plaintiff. 
Holt. ch. juſt. cited a caſe, Hutchinſon and Tho- 
mas. But it hath been held good, if bail was 
filed after the term began. Paſch, 2 W. & M. 
B. R. Venables v. Daffe, Carth. 113. Vide 
. Captd. 192. | 
Declaration The declaration generally of Michaelmas 
— 9 term for words ſpoken 5 November (eodem 
words ſpoke #ermino) verdict for plaintiff, and judgment 
5 Nov. judg arreſted. 1 Show. 147. Vide Andrews 250. 
ment arreſted. 2 Str. 1271. 
Actual time W'irit actually ſued out on a ſubſequent 


of ſaing out [ R =y 
writ admitted day, may be admitted, to obviate the ſictiti 


to be ſhewn, Ous relation of a declaration (with a genera! 
in order to memorandum) 


in the Court of King's Bench. 187 
memorandum) to the firſt day of the term. obviate gi. 


Eur. Rep. 1243. tious relation 
3 7 +3 ' of a declara- 


tion, with a general memorandum. 


If an infant declares by guardian, or pro- Infant can- 
chein amy, the defendant is not compellable 2** declare by 


to plead, until the plaintiff produces a rule — 
of court admitting him to declare by prochein lan; without 
any, or guardian. Nor need he preſent a rule of court, 
X petition to declare, till he hath obtained a 
rule to declare, on his time being out, or to 
defend till plaintiff, hath obtained a rule to 


plead. 


In the King's Bench. 

Jobn Weſt and George Weſt the 
Fence younger, plaintiffs. 

Fobn Weſtcombe, defendant. 


To the right honourable William lord Mans- 
field, lord chief juſtice of England. 


The humble petition of John Weſt and 
George Weſt the younger, infants, under 
the age of 21 years, the plaintiffs in 
this cauſe, 


ShewethFFVHAT your petitioners have, as Petition to 
"- they are 2dviſed, good cauſe of — an in- 

action againſt the defendant Fobn Weſtcombe, — yy 

for entering into and taking the meſne pro- 

ſits of a meſſuage or tenement and garden be- 

longing to your petitioners, the poſſeſſion 

whereof they have lately recovered againſt 


him on an ejectment at their demiſe, _ 
that 


— 


Guardian's 


conſent. 
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that your petitioners have lately brought this 
action againſt the ſaid Fobn Weftcombe in this 
honourable court for ſuch entry and taking 
the ſaid meſne profits; but, in regard to your 
petitioners infancy, 


Your petitioners humbly pray your lord- 
ſhip would be pleaſed to aſſign their 
father George Weſt the elder, as and 
for your petitioners guardian, to pro- 
ſecute their ſaid ſuit or action againſt 
the ſaid defendant J. V. 


And your petitioners ſhall, &c, 
F.. 
G. W. jun. 


This petition muſt be ſigned by the chief 
Juſtice, for ſigning which 12 3. are to be paid; 
it is then to be carried to Mr. Cowper, clerk 
of the papers, who enters it and draws up 
rule of admiſſion; for entering which and 
rule 55. are to be paid, and then judge's 
clerk files petition, which is then conſidered 
to be of record. | 

I do accept and agree to be guardian to 
the plaintiffs John Wet and George Weſt the 
younger, infants, according to the prayer of 
the above 7 — Witneſs my hand the 


25th day of January 1776. 
George Weſt. 


The above petition and conſent muſt be 
wrote on a ſheet of treble ſix-penny ſtampt 
Papers and the following affidavit muſt be 
made. | 


In 
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In the King's Bench. 
Jobn Weſt and George Weſt the 
dae younger, plaintiffs. 
Jobn Weſtcombe, defendant. 


lian Vernon, of the town and county Afidavit of 
of Southton, gentleman, maketh oath, = infants 

that Jobn Meſt and George Weſt the younger, hei — 
infants, the petitioners in the petition here- the pecition 
unto annexed named, on this preſent 25th and conſent. 
day of January did duly ſign the petition 

hereunto annexed 1n this deponent's preſence ; 

and this deponent faith, at the ſame time 

he was preſent, and did ſee George Weſt the 

elder, the perſon mentioned in the ſaid pe- 

tition, duly ſign the acceptance or agreement 

there under written, in order to his being a 

guardian to the ſaid F. V. and G. V. the 

younger. 

Sworn at, &c. William Vernon. 


The ſame proceedings to be had for infants 
to defend, mutatis mutandis. 

Formerly the declaration itſelf uſed to be Copy of de- 
delivered to the defendant's attorney, to keep claration to 
*rill he had made a copy of it, and then re- be delivered 
turn it; but inconveniencies ariſing, a rule CO 
was made Trin. 12 W. 3. whereby the plain- ney, who 
titf's attorney is only bound to deliver a copy is to pay for 
of the declaration to the defendant's attorney, the ſame. 
who is to pay for the ſame after the rate of 
4 4. per ſheet, computing ſeventy-two words 
to a ſheet, beſides the king's duty. 


And by the ſame rule, if the defendant's For non-pay- 
attorney refuſes to pay for the copy of a de- ment to be leſt 


f in the office, * 
claration, and plaintiff 


to proceed, 
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claration, the plaintiff*s attorney may leave 

the copy with the clerk of the declarations, 

who is to receive the ſame without fee or re- 

ward; and the plaintiff's attorney having 

given a rule to plead, and demanded a plea, 

may ſign judgment for want of a plea, and 

the plea is not to be received before the copy 

of the declaration is paid for. 

When 9 Where ſpecial or common bail ſhall be 
left the of. filed for any defendant, and notice thereof is 
ce. given, the attorney for che plaintiff ſhall de- 
liver the declaration to the. attorney for ſuch 
defendant, who ſhall pay for the ſame. But 
if the attorney for the defendant, or his 
clerks in his abſence, ſhall refuſe to pay for 
the ſame, or. if the place of habitation of 
ſuch attorney for the defendant ſhall be un- 
known to the attorney for the plaintiff, then 
the attorney for the plaintiff may leave the 
declaration in the office with the clerk of the 
declarations, but immediately ſhall give no- 
tice thereof in writing to the defendant or 
only well de- his attorney; and ſuch declaration ſhall be 
livered, from deemed well delivered only from the time of 


the time of . 
. ſuch notice. Trin. 11 G. 1. 2 R. Raym. 


Notice, 


Pott 192. 1407. Note, In a manuſcript which I bave, 

and in the printed book of rules, this rule is 

| ſaid to have been mage Trin. 2 G. 2. Ideo 2. 
Defendant's | 


attorney to Upon the delivery of every copy of a de- 
pay plaintiff*s claration, or taking the ſame out of the of- 


attorney 4d. fice, the defendant's attorney ſhall * pay to the 
for his war- 


rant of attor- 
ney, Or judg- # Defendant mult take declaration out of office, and 
ment. pay for it, before plaintiff*s attorney is obliged to re- 

ceive his plea. Vi. Rep. B. R. 173. 


plaintiff's 


in the Court ol King's Bench. 


plaintiff's attorney 4 d. for the defendant's 

warrant of attorney, which warrant of attor- 

ney the plaintiff's attorney ſhall file with the 

proper officer; and upon the defendant's at- 

torney's refuſing to pay the ſaid 44. for the 

warrant, judgment may be ſigned. Mich. 
Anne. 


Formerly the defendant in all caſes had an Formerly im- 


191 


imparlance to the term next after the return parlances in 


of the proceſs, except the proceedings were — caſes, ex- 
by original, or for or againſt attornies or other 


privileged perſons, or againſt priſoners in the 
cuſtody of the marſhal; in which cales the 
defendant was bound to- plead, without any 
imparlance, the ſame term the declaration 
was delivered (if delivered four days before 
the end of the term) and except the proceed- 
ings were by habeas * corpus, or the proceſs 
was returnable the firſt return of Eaſter or 
Michaelmas term, and the action laid in Lon- 
don or Middleſex , in which laſt caſe, if the 
declaration was delivered before the eſſoin · day 
of menſ, paſ. or craſtinum animarum, the de- 
fendant was to plead two days before the eſ- 
ſoin- day of the ſubſequent term. Mich. 
5 Anne. 


But now, by a rule made in Trinity term In what cafe 
5 & 6 Geo. 2. upon all proceſs to be ſued defendant to 


out of this court, returnable the firſt or fe- Plead in four 
ays. 


cond return of any term, if the plaintiff de- 
clares in London or Middleſex, and the defend- 
ant lives within twenty miles of London, the 
declaration ſhall be delivered wi/h notice to 


6 


n 


* Sce . Rep. B. R. 154. 


plead 


ept. 
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plead within four days after the delivery, and 
the defendant ſhall plead within the ſaid 
four days without imparlance ; and in caſe 
When in the plaintiff declares in any other county, 
eight days. or the defendaat lives above twenty miles 
from London, the declaration ſhall be deli. 
vered with notice to plead within eight days 
after the delivery, and the defendant ſhall 
plead within the ſaid eight days without any 
imparlance ; and in default of pleading in 
either of theſe caſes, judgment may be en- 
tered. 
Declaration In both theſe caſes the declaration muſt be 


of the term, livery, otherwiſe the detendant will be intitled 
to an imparlance. 

If common Where a copy of the proceſs is ſerved, and 

bail filed by an appearance is entered, or common bail 

bs 9 rg filed for the defendant by the plaintiff's at- 

to be left in torney, a copy of the declaration muſt be 

the office, and left in the office of the clerk of the declara- 

notice given. tions, and notice thereof is to be given to the 

defendant, by delivering to, or leaving for 

him at his laſt or moſt uſual place of abode, 

a note in writing, ſignifying the nature of the 

action, at whoſe ſuit proſecuted, and the 

time allowed by the rules of the court for 

pleading thereto; and that unlefs ſuch de- 

fendant plead thereto within ſuch time, judg- 

ment will be entered againſt him by default; 

— and from the time only of giving ſuch notice, 

ed from time ſuch declaration ſnall be well delivered; and 

of notice if the defendant does not plead within ſuch 

only. limited time, judgment may be ſigned with- 

Ante 190. out further or other calling for a plea, and the 

plaintiff 
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plaintiff may thereupon give notice of execu- 
ting his writ of inquiry, either by delivering 
a notice in writing to ſuch defendant or de- 
fendants, or by leaving the ſame at the laſt 
or moſt uſual place of abode of ſuch defend- 
ant or defendants. Trin. 1 Geo. 2. 


In the King's Bench. 


E. P. widow, executrix of the laſt will and 
teſtament of R. P. deceaſed, plaintiff, 
againſt 


A. A. defendant. 


AKE notice, that I have this day left 

in the office of the clerk of the decla- 
rations in the King's Bench office in the Inner 
Temple, London, a copy of a declaration as 
of laſt Trinity term, againſt you at the ſuit 
of E P. widow, executrix of the laſt will 
and teſtament of R. P. deceaſed, in an ac- 
tion of treſpaſs on the caſe upon ſeveral pro- 
miles made by you to the ſaid R. P. in his 
life-time, in which ſaid declaration the ſaid 
plaintiff has laid her damages to twenty 
pounds, and that unleſs you plead to the ſaid 
declaration within the firſt four days of next 
Michaelmas term, judgment will be entered 
againſt you by default. 


R. R. attorney for the plaintiff, 
19 Ofober 1776. 


To A. A. defendant in 
the above caule. 


Vo I. I. 
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D. J. plaintiff, 
In the King's Bencb. and 
IP. S. Defendant, 
Mr. V. S. 


Notice of de- AK E notice, that a declaration is filed 

claration filed againſt you in the King's Bench office in 

de bene elle, the Inner Temple, London, with the clerk of 
till common * 

bail put in. the declarations there conditionally, till com- 

mon bail filed in an action of treſpaſs on the 

caſe on promiſe, at the ſuit of D. L. the 

plaintiff in ſuch action, and unleſs you plead 

thereto within eight days after ſervice here- 

of, judgment will be entered againſt you by 


default. Dated the ſecond day of June 
1776. 


2 T0 W. S. defendant 
indorſed. in the above cauſe. 


T. N. plaintiff's attorney. 


This declaration is filed conditionally, till 
common bail filed, and the defendant is to 
plead hereto in eight days. 


In the King*s Bench. 
J. H. plaintiff, 
baren and 
S. P. defendant. 
Mrs. S. P. 


Notice of de AKE notice, that a copy of a declara- 
claration filed 


rg pet tion in this cauſe is left conditionally, 
till ſpecial (until bail above be put in and perfected,) 
bail put in. with the clerk of the declarations in the 
King's Bench office in the Inner Temple, Lan- 
don, as of this preſent Michael/mas term, 
againſt you at the ſuit of the above named 
J. I in an action of treſpaſs on the caſe on 


ſeveral promiſes, in which ſaid —— 
the 
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the ſaid plaintiff hath laid his damages to 
and unleſs you put in bail above and plead 
to the ſaid declaration within four days after 
this notice (a rule to plead being this day gi- 
ven) judgment will be entered againſt you by 
default. Dated the ſixth day of November 


1776. 
To S. P. Defend- Your humble ſervants, 


ant in the above C. H. and 
cauſe. IF. N. for the plaintiff. 


This declaration is filed conditionally, and Declaration 
the defendant is to plead thereto in four indorſed thus. 
days. 

When a defendant has filed ſpecial or com- Of delivering 
mon bail, any perſon may deliver or file declarations, 
againſt him a declaration by the * by at any b the by. 

time 


1 


| 
| 


Fd 


A declaration was put into this court againſt one 
in cuſtody of the marſhal, and afterwards the plaintiff is 
non-ſuit, It was doubted whether che plaintiff may, 
notwithſtanding he is nonſui:, declare again againſt 
the priſoner within three terms without arreſting him 
de novo. Glyn ch. j. ſaid, that it is not reaſonable he 
ſhould, for the plaintiff by being nonſuit is out of 
court, and the defendant alſo; and therefore it ſeems 
not reaſonable to charge the defendant or his bail upon 
the former proceedings; yet it was ruled he might. 
Which note. But it was ſo ruled, becauſe Barrel and 
Herne, clerks of the court, informed the court that it 
hid been heretofore ſo done, Paſch. 1656. B. S. 
Gardin and Firth, M. S. Styles 8. a. 6. 

Upon a motion the caſe appeared to be this ; The 
Plaintiff brought his action againſt the defendant, and 
was afterwards nonſuit, and then put in a new declara- 
tion againſt the defendant upon the former appearance, 
and bail given ; the defendant moved that this declara- 
tion might not be admitted, becauſe by the nonſuit all 


O 2 parties 
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time (ſitting the court) during the term where- 
in the proceſs againſt the defendant was re- 
turnable; and I have heard it ſaid, that the 
Plaintiff, at whoſe ſuit the proceſs is, might 
declare againſt him in as many actions as he 


thinks fit, before the end of the next term 


after th: return of the proceſs. 

But for ſettling the practice of the courr 
touching declaring by the by in cales where 
the plaintiff in any action or fuit fhall file 
common bail for the defendant, purfuant to 
the late act of parkament for preventing fri- 
volous and vexatrous arreſts, it is ordered, 
that in all ſuch caſes the plaintiff in ſuch ac- 
tion or ſuit, wherein commca bail hath been 


or ſhall be fo filed as aforeſaid, may deliver a 


— 
LM 


parties are out of court; but C ch. j. id, that he 
may declare anew upon the ſame bail, if he pleaſe, any 
time within two terms, if it be upDn a ci cerpat re- 
turned, or within three terms upon a habeas corpus ; 
dut he muſt alter his declaration, and fo the clerks of 
the court atirmed ; but Lisch, an attorney of the 
court, ſtrongly againit it. X; the rule was to pay 
eoſts upon the firit nonſuit, and to declare again. 
Trin. 1656. B. S. Prewd/cve and Eumpbryes, II. S. 
Styles 9. 6. 

It being a queſtion, whether when a man is by rule 
of court made defendant in ejectment, and files com- 
mon bail, another may put in a declaration upon the 
by agarnit him, as is uſually done when the cefencant 
comes in and is in cuſtody by proceſs of the court. 
Curia: The defendant coming in only by the rule 
of court according to the new way of practice, we will 
not extend the rule to make him compellable to re- 
ccive a declaration upon the by; and let it de ſo ge- 
nerally obſerved in all caſes of this nature, as well as ia 
this particular caſe, Miet. 1658. F. S. fnoama:. 
MS. Styles 47. 6. 


declaration 


N 
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in the Court of King's Bench. 

declaration by the by agninit fuch detendant, 
ia like manner as he might have done hy the 
antignt practice of the court; but that no 
other perſon (except fuch plaintiff } is or ſhall 
de capable of delivering a declaratiaa by the 
57 agaiaſt any defendant by teaſon of cem - 
mon bail being 1» filed by any plaintiff as 
aforeſaid ; and for the better diſtinguiſhing 
by whom common bail fall have been filed 
in any action or ſuit, it is further ordered, 
that in all cates where common bail full te 
bled by the plaintiff for the defendant by 
virtue of the ſaid act, theſe words hall be 
wrote on the bail - piece, wz. fied cccaraag 
22 the Batuie, or words to the like eſtect. 
Mc. 10 Ges. 2. 

Upon all proceſs to be iſſued out of this 
court, return able the fr it or tecond return of 
any term, where no amdavic hall be mace 
and filed of the cauſe ot action, purſuant to 
the late a& of patliament for preveating fri- 
volous and vexatious arreits, the plaintiff may 
deliver the declaration de bene %, at ihe re- 
turn of ſuch proceſs, wich notice to plead 
wichin eight days after the delivery thereot; 
and it the defendant doth not file common 
bail, and plead within the faid eight days, 
the plaintiff having filed common bail for 
tuch defendant, accardiog to the fad act, 
may ſign judgment for want of 2 plea, à rule 
to plead having been duly entered; and upon 
all procets to be ifiued, and made returnable 
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plead in four days after ſuch delivery, if the 
aclion is laid in London or Middleſex, and the 
defendant lives within twenty miles of London, 
and in eight days if the ection is laid in any 
other county, or the defendant lives above 
twenty miles from London; and if the de- 
fendant puts in bail, and does not plead with- 
in ſuch time as is reſpectively before men- 
tioned, judgment may be ſigned, a rule to 


plead having been duly entered Mich. 
10 Geo. 2. 


Suppoſe a latitat to the ſheriff of Surry 
againſt a defendant living in the borough of 
Southwark, and the plaintiff declared in Mid- 
dleſex. as the defendant has ſix days to put in 
bail, Q. whether 4, 6, or 8 days notice is to 
be given ? | 

Where bail is filed by defendant there 
muſt be a plea demanded in writing, although 
notice to plead be upon the declaration. 
Wilſ. Rep. B. R. 134. 

This was a long litigation concerning the 
regularity of a judgment, which on the de- 
fendant's motion, had been referred to the 
maſter, who thought it irregular ; where- 
upon the plaintiff appealed to the court, from 
the maſter's opinion. 

The queſtion depended upon the above 
rule of this court, and upon the practice of 
the court purſuant to that rule. 

The preſent fact was, that the proceſs was 
returnable on Saturday 15th of November, 
(the ſecond return of the term) the declara- 
tion, with notice © to plead in 8 days,” was 
left in the office on Monday the 24th of No- 

- vember + 


in the Court of Ring's Bench. 


vember: and upon the defendant's not 
pleading within the 8 days, nor even before 
the time of ſigning the judgment; the 
plaintiff on the 3d of January (ſix weeks 
afterwards) filed common bail for the de- 
tendant, and (a rule to plead having been 
duly entred) ſigned judgment upon the 
lame day. 

The maſter thought this to be irregular ; 
for that when the defendant was once in court, 
the plaintiff ought to proceed againſt him as 
being in court : by which expreſſion he ſeem- 
ed to mean, either that the plaintiff ſhould 
deliver a declaration a freſb; cr that he ſhould 
give a freſh rule to plead. | | 
Defendant (in the ſupport of the maſter's 
opinion) urged that when the 8 days (the time 
tor pleading) are out, the de bene eſſe de- 
claration is at an end. And he mentioned à 
caſe Llewellin v. Skyrm, as in point, 

But plaintiff denied this; and faid that the 
8 Cays were not out; but the declaration de 
bene eſſe was delivered within time (though 
not indeed till the gth day ;) becauſe there 
were two Sundays included, viz. 16th and 23d 
of November and that the plaintiff might have 
ſigned this judgment on Tueſday the 2 5th. 

The maſter was at firſt, inclined to think 
that the Sunday was no excuſe, and that this 
was not a ſufficient reaſon to allow the plain- 
tiff time till the gth day, for delivering the 
declaration de bene eſſe. But all the officers 
thought otherwiſe; and the court ſeemed to 
think ſo too; whereupon the maſter ſeemed 
to giye that point up. 

04 The 
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The court were of opinion that the judg- 
ment was regular. 

Lord Mansfield was clear, that no further 
notice (beſides that given on delivering the 
declaration de bene eſſe) was neceliary. 

Mr. juſtice Deni/on ſaid the defendant had 
8 days after the delivery of the declaration de 
bene eſſe, whenever it may be delivered (ei- 
ther ſooner or later); and this was left in the 
office (which he held to be a good delivery) 
on the 24th, which was within time; and the 
defendant did not plead within 8 days 
whereupon the plaintiff files common bail for 
him, upon the 3d of January; and ſigns 
judgment the ſame day, which is regular; 
for the rule is complied with, and the defend- 
ant is not at all hurt; on the contrary, he 
has had longer time than he was intitled to. 

Mr. juſtice Fofter : the whole objection 
is That the plaintiff has not proceeded 
with ſo much ſpeed as he might have done :* 
for he might have ſigned his judgment on 
the 25th of November, the detendant might 
have filed common bail for himſelf, if he had 
thought proper: and then he might have had 
a freſh rule to plead. 

By the court unanimouſly, the rule of re- 
ference to the maſter, for irregularity in this 


judgment, was diſcharged. Bur. Rep. 56, 
herd an executor's time for pleading was 
out, the court would not enlarge his time for 
pleading, unleſs he would enter into a rule 
not to plead any judgment obtained againſt 
him after his time was out. 6 Mod. 308; et 
vide Bulſt. 122, 123. ic 
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If proceſs iſſue out of this court returnable Plaintiff to 
at a day certain, and the defendant doth by declare before 
his attorney appear, and file bail of the rerm — the 

. , erm, 
wherein the proceſs is returnable, and the or non- proſe 
plaintiff doth not declare before the end of (ed. 12 Mod. 
the term next following, a non- proſs may be 526. 
ſigned without entering any rule to declare, 
or calling for a declaration, and the defend- 
ant ſhall have coſts raxed as uſual. Sat, 

13 Car. 2. flat. 2. c. 2. /. 3. 

Though declaration muſt be filed before 
the end of the ſecon:i term, notice to plead 
may be good, though given only a little be- 
fore the eſſoin-day of the following term. 

3 Bur. Rep. 1452. 

And if the declaration ſhould be tendered Non- proſs 
at any time after the end of the ſecond Es may be ſigned 
and before the non-prols is ſigned, the plain- 2 —_ 
tiff is not bound to accept the declaratiOn, 3 _ 
bu” may ſign his non- proſs at any time after 12 Mod. 217. 
the end of the ſecond term. 

In caſe the proceeding be by original, the gigniog non- 
practice in this court is the ſame with the proſs when by 
Common Pleas; the defendant muſt before the original. 
end of the ſecond term, or within four days 
after, enter a rule for the plaintiff to declare, 
and demand a declaration in writing; and it 
the plaintiff do not declare before the rule is 
out, the defendant may, at any time before 
the eſſoin-day of the next term, fign a non- 
proſs, but not afterwards. : 

A latitat was awarded againſt four defen- ma * 

N uit though 
dafits, the plainiiff was nonſuited by every there be feve. 
one of them ſeveraliy tor not declaring againſt ral defendants 
them in two ternis, and 30s. coſts awarded in the writ, 
to every one of the four defendants ; but it 


Was 


| 
| 
| 
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was held ill; for by Holt ch. j. thovgh the 


plaintiff might declare againſt them ſeverally, 
yet as the writ was awarded againſt them 
jointly, and the plaintiff was nonſuited be- 
fore any declaration, there ought to be but 
one nonſuit for all of them. Trin. 12 W. 3. 

B. R. Anonymus, Comyns 7 4. 
Executor or adminiſtrator ſhall pay coſts, 
upon being non-profſed for want of declar- 

ing in due time. 3 Bur. Rep. 1584. 
Time to de- Tf any perſon in cuſtody of the marſhal of 
_ —.— this court, upon meſne proceſs ſhall make his 
EY ' eſcape, and be taken and detained in cuſtody 
of any ſheriff by virtue of an eſcape warrant, 
| unleſs the plaintiff in ſuch action do declare 
againſt him in cuſtody of the ſheriff before 
the end of the ſecond term next after his be- 
ing taken on the eſcape warrant, ſuch perſon 
may be diſcharged by ſuperſedeas. Trin. 
6 Amne, 
When plain- The plaintiff may amend his declaration 
22 me. after a general iſſue pleaded, and before 
ter of form entry in matter of form, without paying 
without pay- Coſt or giving an imparlance ; but if in ſub- 
ing coſts or ſtance, - muſt pay his coſts, or give an im- 
ung impar- parlance, at his election. Vide Fitz Gibbon 
ance 
: 193. 2 Stra. 890. Barnard. K. B. 408. 
An amendment in declaration, alledging 
a new right of action, refuſed. Say. Rep, 
234. Leave given to ſtrike out of declaration 
_ 8ool. and to inſert 8000 J. in caſe upon, as, 
after plea every thing being in paper. Wil. 
„ 

itle of declaration amended, according 
to the truth of the fact, as to the time of the 
delivery thereof, ilſ. Rep. B. R. 78. = 
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Id. 242, 304. Memorandums 205 in notes. 
The court will not give leave to amend a 
declaration after the term, next after the 
term, in which it was delivered. Wilſ. Rep. 
B. K. 149. Quere, If the plaintiff may 
amend his declaration, by changing the ve- 
nue after the plea pleaded, See 2 Vilſ. 
Rep. B. R. 173. See © of changing the ve- 
nue.” 

If the amendment be in ſubſtance after a If in ſubſtance 
ſpecial plea pleaded, the plaintiff muſt pay = _ 
_ though he had rather give an impar- — 

In caſes of amendment after plea pleaded, On amend- 
the defendant has liberty to plead again, and — 
has two days for that purpoſe after the amend- 4 n 


de novo, and 
ment made, and payment of coſts, in what time. 


If a rule to plead be entered the ſame term If rule before 
the amendment is made, though before ſuch in ſame term 
amendment, it is ſufficient, otherwiſe a new d new rule. 
rule to plead muſt be entered. 

The plaintiff may amend his bill upon the Bill on the 
file at any time before plea pleaded, during file may be 
the term of which it is fiied, but not after- — be- 
wards without leave of the court. W 

The plaintiff after plea pleaded, or after New count 
the end of the ſecond term, ſhall not add a not to be ad- 
new count to his declaration (as an indebitatus = — 
oſſumpſit, or the like) under pretence of amend- term. 
ing his declaration. Say. Rep. 97, 151, 172. 

The reaſon why plaintiff muſt apply for 
leave to add a count within two terms, is, 
becauſe he is obliged to declare within wo 
terms, otherwiſe he will be out of eourt, and 

| a new 
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a new count 1s conſidered as a declaration. 

3 Wilſ. Rep. B. R. 223. 
Plaintiff may If the plaintiff ſees occaſion, he may diſ- 
diſcontinue, continue either before or after declarat on de- 
livered, by motion at the fide-bar, on pay- 

ment of coſts “. 

Quere whether executor or adminiſtrator 
ſhall pay coſts on a diſcontinuance? See 2 

Bur. Rep. 1451, 1594. 


Of changing the venue. 
_—_ — N tranſitory actions the plaintiff, after the 
nue after ef. 1 eſſoin-day of the ſubſequent term after 
ſoin- day of the appearance, ſhall not alter his own venue, 
ſecond term. though he would pay coſts or give an impar- 
lance. See Str. 211. 2 Str. 858. 
„* If the defendant at any time before plea 
may have ve. Pleaded (Mich. 1654. Salk. 668, 669. 
nue changed Med. 


before plea on affidavit. Changed by amendment. 2 Stra. 1162, 1202. 
Say. Rep. 150, 294. Quere, Venue may be changed after a judge's 
order for time to plead. Say. Rep. 207 Venue may be changed, 
after a judge's order, for taking notice of trial in Middleſex. Wil/, 
Rep. B. R. 245. See when plaintiff may amend his declaration in 
preceding page. 


— 


— 
— 


® After iſſue joined on demurrer refuſed, and ſaid it 
muſt be moved in court. Tris. 1753. Saxby againſt 
Kirkus. 

The plaintiff in Trin. 1753. had demurred to the 
defendant's plea, after argument this term the court re- 
fuſed to let the plaintiff withdraw his demurrer, but gave 
leave to diſcontinue on payment of coſts. Hil. 1754. 
Saxby againſt Kirkus, Mes wide T. Raym. 449. 7. 
Jones 158. The plaintiff in Trin. 1753. had demurred 
to the defendant's plea, who had joined in — 

ut 
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Mod. 2.) makes affidavit, © That the cauſe of 
action (if any) aroſe in the county of A. (to porm of affi- 
which the motion is to change the venue) and davit for 
not in the county of B. (where the venue is laid) changing the 
where the action is laid, or elſewhere out of the ven. 
county of A. (to which the motion is to change 
it)”. Say. Rep. 77. the court will change the 
venue into the county of A. Bur if the plain- 
tiff will undertake to give evidence of ſome How reſtrain- 
matter in iſſue ariſing in B. the action ſhall ed 
be there continued. Salk. 669.—But ſuch 
evidence mult be material and of the matter 
in iſſue; as where in trover and converſion the 
defendant had leave to change the venue, the 

plaintiff moved to ſet the rule aſide, offering 

to be bound to give evidence in the county 
where the action was firſt laid. On inquiry 
the court found the plaintiff was an aſſignee 

| of commiſſioners of bankrupr, and would 

ö prove the aſſignment in that county. Per 
/ cur? : the converſion is the cauſe of action, 
and not the aſſignment; you are in the place 
of the commiſſioners, and the venue was ac- 
cording to the rule. 1} Where a rule is made 
to change a venue, and afterwards the plaintiff 
would bring it back, the rule muſt be dare 
aliquam evidentiam de materia in exitu in the 
county where the action is brought. 15. And 
if the plaintiff will be bound to give ſome 
material eyidence of the matter in iſſue in the 


- 
— 222 oo =» . — 
— — — ten. nooner mn — — — — _ 
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es 


but the cauſe had not been ſet down for argument, 
Leave given to withdraw the demurrer on payment of 
| colts, Hil, 1754. Kirkus againſt Brooks, See Say. 


Rep. 117, 
county 


— 
* — e — 2 
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2 evi- county where the action is laid, the court 

ence ariſes . f 
rn will not change the venue. Where evidence 
ties, the neceſſary to ſupport the action ariſes in two 
Plaintiff may counties, the plaintiff may lay the venue in 

— 8 which county he will. Lid. 

WOW On application to court to change the 
venue, no notice of motion is neceſſary, to 


be given to the adverſe party, or his at- 
rorney, 


Not change- The venue is not changeable in ſcanda- 
able in ſcan- 


lum magnatum. Lev. 56. Vent. 363, 364, 
— 355. 2 Med 215. : Jones — 0. 
| 400. Skin. 40. Salk. 668. Action of ſcan- 
COS dalum magnatum laid in Middleſex, motion 
1418. See on the common affidavit that the venue might 
Andr. 198, be changed into Suſſex ;: lord Shaft/bury's cafe 
cited, where in a like action the venue wag 
changed from London into Middleſex. Curia : 
that was by reaſon of the great influence 
that lord had then in London. Motion de- 
nied. Paſch. ꝙ W. 3. B. R. Duke of Norfolk 
againſt Alderton, Carth. 400. 

Per Holt ch. j. in an action of eſcape, it is 
not the courſe to change the venue. Salk, 
670. 

Nor in cove- The venue is not changeable in an action 

__—_ of covenant. Taylor againſt Becket, Lev. 
307. 

is ho a 4 action againſt a lighterman for not de- 

lighterman livering goods was laid in London, where they 

or carrier. ſhould have been delivered. It was moved 

to change the venue, becauſe the damage and 

neglect was in Kent. Sed non allocatur; the 

neglect is tranſitory, and not material where 

it was, and the court will never change the 

venue for a carrier; which is the ſame caſe; 

3 otherwiſe 


Nor eſcape. 
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otherwiſe perhaps in diſceit, or where there 1s 
an actual misfeazance. Salk. 670. 

Debt for rent laid in Londen on a parol Nor in debt. 
demiſe of lands in Kent. Raymond ch. j. We 2 Str. 776, 
never change the venue in debt. Fitz-Gib- 878. 
ton 166. Mich. 4 Geo. 2. B. R. Dupleſſas 
againſt Thorp. 

In caſe for a faiſe return the action was Nor on a falſe 
laid in Suffo/k, and the defendant moved to return. 
change the venue into Middleſex, becauſe it 
would raiſe heats in the county; the court in- 
clined to do it, but the plaintiff would not 
conſent ; therefore nothing could be done, 
becauſe he had a right to lay it in either 
county. Salk. 669. 

It is ſaid that the venue ſhall not be changed Nor in deceit, 
in action of deceit, or the ſtatute of uſury, or &c- 
on a note of hand. 2 

In an action of falſe impriſonment againſt Venue ſhall 
the ſheriffs of London, laid in Middleſex, and not be chang- 
changed into London, on the common affida- ed — — 
vit, the venue was removed back into Mid- — 
dleſex, it being ſaid, that the officer of the 
Compter was ſubject to the ſheriffs, and ſo 
there could be no good trial. Salk. 670. 

In an action of ſcandalum magnatum brought But may for 
by lord Shaftſoury for words ſpoken in Lon- the ſake of a 
don, and the venuz laid there, it was ruled, air trial, 
by reaſon of his lordſhip's great intereſt in 
London, that the venue ſhould be changed, 
with liberty to lay it in any other county than 
Lendon or Middleſex. Skin. 40. 

The plaintiff being a barriſter, may lay a Privilege of a 
tranſitory action in the county of Middleſex, barriſter as to 
for his attendance is ſuppoſed to be conti- e venue: 

nually 
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Zarriſter and 
maſter in 
Chancery. 


® Will. Rep. 
B. R. 159. 


Of an attor- 
ney or officer 
of the court. 


Str. 610. 

2 Str, 1049. 
Andr. 38 1. 
Sry. Rep. 153, 
180. 


and the venue ſhall not be changed upon the 
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nually in the courts at Weſtminſler. 2 Show, 
176. Mod. 64. Styles 460. 

If the defendant be a barriſter, he may 
have the venue changed to Middleſex. Ib. and 
Salk. 668. Ws + 

But the privilege of the defendant takes 
not away the privilege of the plaintiff; for 
if both plaintiff and defendant be barriſters, 
and the plaintiff lays the venue in Middleſex, 
che court will not change it. 2 Show 176. 

The venue being changed on the common 
affidavit, it was moved on behalf of the 
plainciff, that he being a barriſter at law, the 
venue might be in Middleſex, ſecundum privi- 
legium. And though it was alledged that he 
had diſcontinued his practice, and lived in 
the country for many years paſt, yet becauſe 
he had been a practiſer here, it was ordered 
to lie in Middleſex. 2 Show. 242. 

The venue was changed from Middleſex 
upon the common affidavit, that the cauſe of 
action (if any) aroſe in Hampſhire. But upon 
ſhewing that the plaintiff was a“ barriſter and 
maſter in chancery, the rule was afterwards 
diſcharged. Hil. 2 Geo. 2. Burroughs v. Wil- 
lis. 2 R. Raym. 1556. 2 Stra. $22. 

Said per cur. that an attorney or officer of 
the court, where he is defendant, has no pri- 
vilege eoncerning the venue (Sed vide Salk. 
668. 2 Show. 176. Mod. 64.) but where he is 
plaintiff he has the privilege to lay his action 
in Midd/eſzx, and out of the proper county; 


common affidavit by reaſon of his privilege. 
Juſtice Dolben remembered a caſe where the ve- 
nue 


— 2. TT 


in the Court of King's Bench. 209 


aue was altered upon affidavit, though an at- 
torney was plaintiff, becauſe the matter did 
ariſe, and all the witneſſes lived in remote 
parts of the kingdom. Paſch. 2 M. & M. 
B. R. Biſſe v. Harcourt, Carth. 126, Show, 
148. 

If an attorney is plaintiff, and lays the ve- 
nue in Middleſex, the venue hall not be 
changed; otherwiſe if in London. Satk, 

668. 

A clerk of aſſiſe brought an action of aſ- Clerk of aſ- 
ſault and battery for a battery committed in ſiſe. 
Kent, and laid the action in Middleſe; upon 
the common affidavit the venue was changed; 
but upon motion for the plaintiff the role 
was ſet aſide, and the venue brought back 
into Middleſex, Eaſter 5 Anne, Knigbt v. 
Barnaby, 2 R. Raym. 1253. Salk. 670. 

Potvel j. The privilege extends to judges Judges 
clerks as well as to ferjeants at law, barriſters cle: ke. 
and attornies. Sal. 670. 

Where ſuch perſons ſue, or are ſued in 
auler droit as heirs, executors or adminiſtra» 
tors, they loſe their privilege. 


Actions upon the caſe, treſpaſs for goods, Actions onthe 


aſſault or impriſonment ariſing in any Eng- caſe, &c. to 
lh county, are to be laid in their proper be laid in 


of aſſiſe ſeldom come. And becauſe treſpaſs 1efs, &c. 
and trover tor goods, battery, impriſonment 

and ſlander, muſt needs be notorious in 

what county they ariſe, the attorney Know- Attornies 


ingly laying them out of their proper coun- acting other. 


ties (unleſs in the caſes before expreſſed, Sarto 


for ſuch other cauſes as ſhall be allowed by 
the judges of the court, and duly appear to 
Vor. I. P be 


Pa grit png their proper 
counties, unleſs they ariſe where the juſtices counties un- 
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be true) ſhall be ſeverely puniſhed. Ach. 
1654. 
Venue The venue may be changed in the King's 
changeablein Bench in an action upon a promiſory note. 
promiſog „ fill. Rep. B. R. 173. but the practice is 


te in B. R. f 
bow = in Contrary in the court of Common Pleas. Say. 


Fay | Rep. 7. but fee Wilſ. Rep. B. R. 41. contra. 


Venue may Before plea, upon oath made, the venue 
be changed may be changed upon motion in the ſaid 
before plea. tranſitory actions, and the defendant to plead 
to the new action as he ſhould have done to 
the other, without delay. Same rule. 
Though de- The venue may be changed (upon oath) as 
95 nary before, though the defendant come in by 
y exigent, * *. 
exigent. Same rule, 
Venuechang= A motion to change the venue into Cheſter 
—— ala. Was granted, becauſe this court can ſend down 
tine. Peu the record by Mittimus. Trin. 12 Geo. 1. 
2 Str. 807. Godfrey v. Philpot, 2 R. Raym. 1418. Venue 
3 Bur. Rep. changed to the next county for want of fair 
— ir _ in the proper county. Wil. Rep. B. R. 
198. 298. U 
— 10 The venue was laid in London, on affidavit 
may be that the cauſe of action aroſe in Denbighſhire ; 
changed into motion to change the venue into Salop, as the 
Wales, or the next adjacent Engliſh county. Curia: it can- 
next adjacent x ; 1 
Engliſh coun- not be done without conſent, (Deniſon 1. it 
ty. was denied to me. Mich. 8 Geo. 2. Loyd v. 
Williams. 2 R. Raym. 1418.) Trin. 19 Geo. 2. 
Moore v. Fennybouth, Stra. 1258, Wilſ. Rep. 
B. R. 138. But notwithſtanding this caſe, 
Sir Jobn Strange obtained a rule to ſhew cauſe, 
why the venue ſnould not be changed from 
London to Carmarthen, which, on affidavit of 
ſervice, was made abſolute, Trin. 21 Geb. 2. 
Tindale v. Gwynne, Stra. 1270, Sed Q 1 he 
Oes 


e 
4 
4 
1 
3 
» 
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does not mean into the next adjacent Engliſ 
county; and ſee Wilſ. Rep. B.R.221. and the 
caſe of Watkins v. Hybert. Trin. 25 & 26 Geo. 
2. in which the like motion was again refuſed, 
Say. Kep. 48. 

Upon motion to change the venue from 
Briſtol to the next adjacent county; the court 
faid, * Take a rule to try the cauſe in the next 
county, the way is not to change the venue, 
but to try it in the next county. Wilſ. Rep. 
B. R. 77. Venue cannot be changed, but into 
a county, where the whole cauſe of action 
aroſe. Wilſ. Rep. B. R. 178. 


Pleas, 


LEAS are either general or ſpecial ; a Pleas. 
general plea is a conciſe direct anſwer to General iſſue 

the plaintiff's declaration, muſt be written on be —_— 

paper with a treble penny ſtamp, and deli- laintif”s 

vered to the plaintiff's attorney; but if his auorney. 

place of abode be unknown to you, it may be 

entered in the general iſſur book, kept by the 

clerk of the dockets, for which you pay 6d. 

and you pay the plaintiff's attorney 13. for 

the entry. 


General iſſues. 


And the ſaid C. D. by R. R. his attorney, Non eſt fac- 
comes and (efends the force and injury, when, tum to a 
Se and ſays, that he ought not to be charged bond. 
with the ſaid debt, by means of the ſaid wri- 
ting obligatory, becauſe, he ſays, that the 

P 2 ſaid 


Non eſt fac- 
tum teſtato- 
ris. Lilly's 
Ent. 166. 


10 Co. 120. 
b. 


Nil debet. 


* Lit. ſ. 483. 
434, 485. 


debt, qui 
tam, &c. 
Lilly's Ent. 


175 


Non detinet 
in debt. 
Lilly“ Ent. 
217 
Brownl. 170. 


Non infregit 
con ventio- 
nem. 


Nil debet in 
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ſaid writing obligatory is not his deed ; and 
of this he puts himſelf upon the country. 

And the ſaid Mary, by A. B. her attor- 
ney, comes and defends the force and injury, 
when, &c. and ſays, that ſhe ought not to be 
charged with the ſaid debt by virtue of the 
ſaid writing, becauſe ſhe ſays, that the ſaid 
writing is not the deed of the ſaid Sir Jobn 
Stapley ; and of this ſhe puts herſelf upon the 
country, 

And the ſaid C. D. by A. B. his attorney, 
comes and defends the force and injury, when, 
Sc. and ſays, that he does not owe to the 
ſaid A. B. the aforeſaid 5007. nor any part 
thereof *, in manner and form as the ſaid A. B. 
above complains againſt him; and of this he 
puts himſelf upon the country. 

And the ſaid Thomas Fiſſenden by his 
attorney, comes and defends the force and 
injury, when, Sc. and ſays, that he does not 
owe to the ſaid lord the king and the ſaid Sa- 
muel, who as well, Sc. the ſaid two hundred 
pounds, nor any part thereof, in manner and 
form as the ſaid Samuel, who as well, &c. 
above complains againſt him; and of this he 
puts himſelf upon the country. 

And the ſaid C. D. by E. F. his attorney, 
comes and defends the force and injury, when, 
Sc. and ſays, that he does not detain from 
the ſaid A. B. the ſaid thirty pounds, nor any 
part thereof, in manner and form as the ſaid 
A. B. above complains aga nſt him; and of 
this he puts himſelf upon the country. 

And the ſaid Thomas Hall, by Roger Reeve 
his atrorney, comes and defends the torce and 
injury, when, Sc. and fays, that he did 4 

brea 
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break the ſaid covenant in the ſaid declara- 
tion above ſpecified, as the ſaid Jane by her 
ſaid declaration above ſuppoſes againſt him ; 
and of this he puts himſelf upon the country. 

And the ſaid C. P. by R. R. his attorney, Non aſfump- 
comes and defends the force and injury, when, ſit. 
Sc. and ſays, that he did not undertake and 
promiſe in manner and form as the ſaid A. B. 
above complains againſt him; and of this he 
puts himſelf upon the country. 

And the ſaid 7ehn and Mary by V. R. Tetator non 
their attorney, come and defend the force aſſumpft. 
and injury, when, Sc. and ſay, that the ſaid Lilly's Ent. 
Joſepb Wilſon in his life time did not undertake 78. 
and promiſe in manner and form as the ſaid 
William above complains againſt them; and of 
this they put themſelves upon the country, Cc. 

And the ſaid C. D. by T. L. his attorney, Non cul. is 
comes and defends the force and injury, cal-. 
when, Sc. and ſays, that he is in nothing 
guilty of the premiſſes above laid to his charge, 
as the ſaid A. B. above complains againſt 
him; and of this he puts himſelf upon the 
country. 

And the ſaid C. D. by V. L his attorney, Non cul. in 
comes and defends the force and injury, when, treſpaſs. 
Sc. and ſays, that he is not guilty thereof ; 
and of this he puts himſelf upon the coun- 
try. 

And the ſaid Thomas, by T. G. his attor- Sor aſſault. 
ney, comes and defends the force and 1njury, 
when, c. and as to the coming with force Lille“ Ent. 
and arms, or whatſoever that is againſt the 47% 
peace of our lord the now king, the ſaid 
Thomas ſays, that he is not guilty thereof; 
and of this he puts himſelt upon the country. 
P'q And 
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propria. 
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And the ſaid Richard likewiſe, &c. And as 
to the reſidue of the treſpaſs above ſuppoſed 
to be done, the ſaid Thomas ſays, that the 
ſaid Richard ought not to have or maintain 
his ſaid action thereof againſt him, becauſe 
he ſays, that the ſaid Kichard, at the ſaid 
time in which the ſaid treſpals is above ſup- 
poſed to be done at Lewes in the county 
aforeſaid, with force and arms, &c. made an 
aſſault upon the ſaid Thomas, and then and 
there would have beaten, wounded and ill 
treated the ſaid Thomas, if he the ſaid Jo- 
mas had not then and there preſently defended 
himſelf againſt the ſaid Richard ; whereupon 


the ſaid 7homas then and there defended him- 


ſelf againſt the ſaid Richard; and fo the ſaid 
Thomas ſays, that the miſchief or damage, 
if any then and there happened to the ſaid 
Richard, it was on the proper aſſault of 
the ſaid Richard, and in the defence of the 
ſaid Thomas; and this the ſaid Thomas is ready 
to “ verify: Wherefore he prays judgment, 
if the ſaid Richard ought to have or maintain 
his ſaid action againſt him. 

And the ſaid Richard ſays, that he ought 


de injuria ſua not, by any thing by the ſaid Thomas above 


in pleading alledged, to be barred from having 
his ſaid action for the reſidue of the ſaid treſ- 
paſs againſt the ſaid Thomas; becauſe he ſays, 
that the ſaid Thomas, on the day and year 
aforeſaid in the ſaid declaration mentioned, 
at Lewes aforeſaid in the county aforeſaid +, 


— 


* Certify inſtead of verify, held to be to the ſame 
purpoſe, and well enough. Com. Rev. 5. 
+ Where d injuria ſua propria is not good, fee Cro- 
gate's caſe, 8 Co, 66. b. Com. Rep. 582. 
of 
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of his own proper injury, without any ſuch 

cauſe as by the ſaid Thomas is above in plead- 

ing alledged, made an aſſault upon the ſaid 
Richard, and beat, wounded and ill treated 

him the ſaid Richard, in manner and form as 

the ſaid Richard above complains thereof 

againſt the ſaid Thomas; and this he prays 

may be inquired of by the country; and the 

ſaid Thomas likewiſe, Sc. Therefore, as 

well to try that iſſue, as the ſaid other iſſue A ward of 
above joined, between the ſaid parties, let a ven. fac. to 
jury come thereupon before our lord the king try two iſſues, 
at Weſtminſter, on Thurſday next after three 

wecks of the Holy Trinity, and who are in 

no wiſe of kin either to the ſaid Richard, or 

to the ſaid Thomas, to take cognizance upon 

their oaths of the whole truth of the pre- 

miſſes ; hecauſe as well the ſaid Thomas, as 

the ſaid Richard, have put themſelves upon 

that jury. The ſame day is given to the par- 

ties aforeſaid, at the ſame place. 

And the ſaid John Knap, by Thomas Har: Non infregit 
vey his attorney, comes and defends the force converfo- 
and injury, when, &c. and ſays, that he did“. 
not break the ſaid covenants, nor any one of 
them, in manner and form as the ſaid Wil- 
liam Simpſon above complains thereof againſt 
him ; and of this he puts himſelf upon the 
country. 

And the ſaid Mary, by Walter Jobber her *Plene admi- 


+,_ niſtravit by an 
attorney, comes and defends the force and in- cur. 


— 


Plene adminiſtravit generally not good to a ſcire 
Fac. upon a judgment againſt the teſtator. 3 Sail. 
296. 4 Mod. 296. Skin. 565, 


P 4 Jury, 
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jury, when, Sc. and ſays, that the ſaid Sa- 
rab ought not to have or maintain ker ſaid 
action thereof againit her the ſaid Mary be- 
cauſe ſhe ſays, that the ſaid Mary hath fully 
adminiſtered all and ſingular the goods and 
chattels, which were the goods and chattels 
of the {aid William Bury at the time of his 
death, in her hands to be adminiſtered ; and 
that the the faid Mary has not, nor at the 
time of exhibiting the bill aforeſaid, or at 
any time ſince, had any goods or chattels 
which were the goods and chattels of the ſaid 
William Bury at the time of his death, in 
her hands to be adminiſtered, whereby the 
ſaid Sarab might have been ſatisfied of the 
damages aforeſaid, or any part thereof; and 
this ſhe the ſaid Mary is ready to verify: 
Wherefore ſhe prays judgment, whether the 
laid Sarab ought to have or maintain her ac- 
tion aforeſaid thereof againſt ber, &c. 

And the ſaid Sarah ſays, that ſhe, by rea- 
ſon of any thing by the aforeſaid Mary above 
by pleading alledged, ought not to be barred 
from having her ſaid action againſt her the 
laid Mary, becauſe ſhe ſays, that the ſaid 
Mary has, and at the time of exhibiting the 
bill aforeſaid, that is to ſay, on the day 
of in the year of the reign 
of our ſovereign lord George the third, now 
king of Great Britain, &c. at Veſtminſter in 
the county aforeſaid, had divers goods and 
chattels, which were the goods and chattels 
of the ſaid William Bury at the time of his 
death, in her hands to be adminiſtered, ſuf- 
ficient to ſatisfy the ſaid damages, whereof 
ſhe the ſaid Sarab might have been ſatisfied 4 

er 
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her damages aforeſaid ; and fhe prays, that 

this may be inquired of by the country; and Iſſue. 
the ſaid Mary likewiſe, &c. Therefore let Venire facias 
a jury come thereupon before our lord the Wed. 
king at We/iminſter, on next after 

and who are in no wiſe of kin either to the 

ſaid Sarah, or to the ſaid Mary, to take cog- 

nizance, upon their oaths, of the whole truth 

of the premiſſes; becauſe as well the ſaid 

Mary, as the ſaid Sarah, have put themſelves 

upon that jury. The ſame day is given to 

the parties aforeſaid at the ſame place. 

And the ſaid Edward Tanner, by B. H. his Plene admi- 
attorney, comes and defends the force and niſtravit præ- 
injury, when, Sc. and ſays, that the ſaid 2 
Richard ought not to have or maintain his yrs ng 5 
ſaid action thereof againſt him, becauſe he 
ſays, that he has fully adminiſtered all the 
gods and chattels which were of the ſaid 
Anthony Tanner at the time of his death in 
his hands to be adminiſtered, except goods 
and chattels to the valve of ſeventeen pounds; 
and that he the ſaid Edward has no goods or 
chattels which were of the ſaid Anthony at 
the time of his death in his hands to be ad- 
miniſtered, nor had on the day of exhibiting 
the ſaid bill of the ſaid Richard, nor at any 
time afterwards, except the ſaid goods and 
chattels to the value of the ſaid ſeventeen 

unds; and this he is ready to verify: 

herefore the ſaid Edward prays judgment, 
if the ſaid Richard ought to have or main- 
tain his ſaid action againſt him, except of 
the ſaid ſeventeen pounds, c. 8 

And the ſaid Richard, as to the ſaid ſeven- Repl. praying 


teen pounds which the ſaid Edward acknow- J — 


ledges damages. 


— — 
— 
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leges to have in his hands to be adminiſtred, 
prays judgment; and that the ſaid ſeventeen 
pounds, together with his damages by occa- 
ſion of detaining the ſaid ſeventeen pounds, 
may be adjudged to him ; it is therefore con- 
ſidered, that the ſaid Richard recover againſt 
the ſaid Edward the ſaid ſeventeen pounds of 
the goods and chattels which were of the 
ſaid Anthony; and the ſaid Edward in mercy, 
Sc. | : 
And replieat. And as to the reſidue of his ſaid damages, 
further allets. the ſaid Richard ſays, that by any thing be- 
fore alledged, he ought not to be barred from 
having his action thereof againſt the ſaid Ed- 
ward; becauſe, as to the ſaid plea ot the 
ſaid Edward above pleaded, the ſaid Richard 
ſays, that on the day of exhibiting the bill of 
the ſaid Richard, to wit, on the ſeventeenth 
day of May in the ſixteenth year of the reign 
of our ſaid lord the king, the ſaid Edward 
had, over and above the ſaid goods and chat- 
tels to the value of the ſaid ſeventeen pounds, 
divers goods and chattels, which were of the 
ſaid Anthony at the time of his death, in his 
hands to be adminiſtered, to the value of the 
reſidue of his ſaid damages, out of which he 
could therefore have ſatisfied the ſaid Richard, 
to wit, at Southwark aforeſaid in the aforeſaid 
county ; and this he prays may be inquired 
Iſue. of by the country; and the ſaid Edward 
Unica taxa. likewiſe, Sc. And becauſe it is convenient 
_ that there be one taxation in this behalf of 
| the damages if judgment happen to be given 
| for the ſaid Richard for the ſaid reſidue of the 
| ſaid damages : therefore let the taxation of 


damages for not paying the ſaid ſeventeen 
4” pounds 


Judgment. 
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unds, which the ſaid Edward has acknow- 
edged to have in his hands to be adminiſtred, 
ceaſe until the iſſue above joined between 
the ſaid parties be tried and determined; and 
for trying the ſaid iſſue, let a jury thereupon 
come before our lord the king at Weftminſter, Venite a- 
on next after and who neither, warded. 
Sc. to recognize, Cc, becauſe as well, &c. 
The ſame day is given to the ſaid parties 
there, Cc. i ä 

And now at this day, to wit, on Friday Imparlance. 
next after the morrow of the Holy Trinity, 
in chis ſame term, to which day the ſaid Jobs 
Combes, Jobn Forſter, and Charles Wilkinſon, 
had leave to imparl to the ſaid bill, and then 
to anſwer, Cc. before our lord the king at 
Weſtminſter, came as well the ſaid Elizabeth 
by her attorney aforeſaid, as the ſaid Jobn 
Combes, Jobn Forſter, and Charles Wilkinſon, 
by G. V. their attorney, and the ſaid John 
Combes, Jobn Forſter, and Charles Wilkinſon, 
defend the force and injury, when, &c. 
And the ſaid John Combes and John Forſter Tuo defend. 
ſay, that they did not undertake in manner ants plead 
and form as the ſaid Elizabeth above com- non aſſump- 
plains againſt them; and of this they put ferunt. 
themſelves upon the country; and the ſaid 
Elizabeth does ſo likewiſe, Sc. And the ſaid hir qefena. 
Charles ſays, that the ſaid Elizabeth ought ant pleads 
not to have or maintain her ſaid action againſt double non 
him, becauſe he ſays, that he did not under- afump fit, 
take in manner and form as the ſaid Elizabeth 
above complains againſt him; and of this he 
puts himſelf upon the country; and the ſaid 
Elizabeth does ſo likewiſe. And the ſaid — 
Charles by leave of the court here, and ac- Lilly's Ent. 

cording 106. 
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cording to the form of the ſtatute in ſuch 
caſe lately made and provided, further ſays, 
that the ſaid Elizabeth ought not to have her 
ſaid action againſt him the ſaid Charles becauſe 
he ſays, that he the ſaid Charles, after the twenty- 
fourth day of June in the year of our Lord 
one thouſand ſeven hundred and ſeventy-five, 
to wit, on the ſeventh day of September in the 
fifreenth year of the reign of our ſovereign lord 
George the third, now king of Great Britain, at 
London atore ſaid, in the pariſh and ward afore- 
ſaid, became a bankrupt within the ſeveral 
ſtatutes made againſt bankrupts ; and the ſaid 
Charles, according to the form of the ſtatute 
lately made and provided, further pleads and 
ſays, that the cauſe of the ſaid action above 
ſpecified in the ſaid declaration, accrued to 
the ſaid William in his life-time, before the 
ſaid time in which he the ſaid Charles ſo as 
atoreſaid became a bankrupt“; and of this 
be puts himſelf upon the country, Cc. 
Replication And the ſaid Elizabetb, as to the ſaid plea 
— of the ſaid Charles laſt pleaded, ſays, that 
but * 2 true it is, that the ſaid Charles became a bank- 
he and the rupt in manner and form as the ſaid Charles 
other defend- by his plea laſt mentioned has alledged; but 


— — the ſaid Elizabeth further ſays, that the ſaid 


fer*, &c. 


A plea of bankruptcy ought to conclude to the 
country; and not to the judgment of the court. Mich. 
5 Geo. 2. B. R. Burden v. Tomling. 2 Barnard. B. R. 
37. 229, 232, 245, 264. Gery v. Bailey. Forteſc. 
Rep. 334. Miles v. Williams. Wm. Rep. 249. 10 Mod. 
160, 243. Anderſon v. Winter. Andr. th Miles v. 
Williams. P. Wil. Rep. 249, 258, Gilb. Caſ. 328. 
10 Med. 243. 


4 Charles, 


—_ - 3 
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Charles, together with the ſaid John Combes 
and Jobn Forſter, undertook in manner and 
form as the ſaid Ekzabeth above complains 
againſt them; and this ſhe is ready to verify; 
and ſhe prays judgment and her damages by 
occaſion of the premiſſes to be adjudged to 
her, Sc. and upon this the ſaid Elizabeth 
prays, that the ſaid Charles may rejoin to her 
laſt replication. Upon this a day is given to 
the ſaid Charles before our lord the king at 
Weſtminſter until Friday next after the octave 
of St. Martin then next enſuing, to rejoin, 
Sc. at which day before our lord the king 
at Weſtminſter the ſaid Elizabeth came by her 
attorney aforeſaid; and the ſaid Charles at Thirddefend- 
that day, although ſolemnly demanded, came dant makes 
not, but made default; and ſays nothing elſe — 
in bar or precluſion of the ſaid action of the 
ſaid Elizabeth, by which the ſaid Elizabeth 
remains thereof undetended againſt the ſaid 
Charles as to the laſt plea, &c. Therefore 
as well to try the ſaid ſeveral iſſues above Venice facias 
joined between the ſaid Elizabeth and the tam ad tri 
ſaid John Combes, John Forſter, and Charles and ere 
Wilkinſon, as to inquite what damages the! . 
ſaid Elizabeth has faltained by the ſaid Charles 
by occaſion of the premiſſex, if a verdict ſhall 
happen to be given in the ſaid plea for the 
ſaid Elizabeth; let a jury come before our 
lord the king at Weſtminſter on Wedneſday next 
after the octave of St. Hillary; and who nei- 
ther, Sc. to recognize, (Fc. becauſe as well, 
Sc. The ſame day is given to the parties 
aforeſaid at the fame place, c. 

Judgment for the plaintiff affirmed on a 
writ of error in the Exchequer chamber. 
Mich. 4 Geo. 1, 


And 
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Non cul. in- 
fra ſex annos. 


Lilly's Ent. 
483. 


Non dimiſit. 


Non detinet. 
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And the ſaid John Ouſman, by Thomas 
Harvey his attorney, comes and defends the 
force and injury, when, Sc. and ſays, that 
the ſaid Richard Gibſon ought not to have 
or maintain his ſaid action againſt him, be- 
cauſe he ſays, that the ſaid bill of the ſaid 
Richard was exhibited on the twenty-third of 
October in the fifteenth year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, G. and not before; and 
that he the ſaid Jobn at any time within fix 
years next before the exhibiting the ſaid bi'l 
of the ſaid Richard, was in no wiſe guilty of 
the premiſſes above laid to his charge, as the 
faid Kichard above thereof complains againſt 
him; and this the ſaid ohn is re.dy to verify : 
wherefore he prays judgment, if the ſaid 
Richard ought to have or maintain his ſaid 
action againſt him, c. 

And the ſaid Thomas, by — Pockling- 
ton his attorney, comes and defends the force 
and injury, when, &c. and ſays, that the 
ſaid William ought not to have or maintain 
his ſaid action againſt him the ſaid Thomas, 
becauſe he ſays, that the ſaid William Pent- 
lowe did not demiſe to the ſaid Thomas Wil- 
ſon the ſaid tenements with the appurtenances 
in manner and form as the ſaid William Pent- 
lowe above complains againſt him; and of this 
he puts himſelf upon the country. 

And the ſaid William Jones, by Jobn How- 
ard his attorney, comes and defends the force 


and injury, when, Sc. and ſays, that he does 


not detain from the ſaid Zohz Roberts the ſaid 
goods and chattels in the ſaid declaration ſpe- 


cified, or any part of them in manner and 
form 
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| form as the ſaid Jobn Roberts above complains 
againſt him; and of this he puts himſelf upon 
the country, 

And the ſaid Robert Tebbut the younger, Comperuit ad 
by R. K. his attorney, comes and defends diem to a 
the force and injury, when, Sc. and r eil-bond. 
oyer of the 1aid writing obligatory; and it i- _ * 
read to him, Sc. he alſo prays «yer of the . 
condition of the ſaid writing; and it is 162d | 
to him in theſe words, to wit, The cor dition 
of this obligation is tuch, to wit, Sc. Winch 
being read and heard, the ſaid Robbert Jeb ut 
the younger ſays, that they the ſaid Emery 
and John ought not to have or maintain their 
ſaid action againſt him, becauſe he ſays, that 
after the making the ſaid writing obligatory, 
and before the day of exhibiting the ſaid bill 
of the ſaid Emery and Jon, to wit, on Mon- 
day next after three weeks of St. Ae 
next enſuing the date of the ſaid writing 
obligatory in the ſaid condition above men- 
tioned, he the ſaid bert Tebbut the younger, 
in the ſaid condition above named, appeared 
before our lord the king at Weſtminſter, to 
anſwer the faid Emery and Jobn of the (aid 
plea of treſpaſs, and alſo to the bi}! of the 
faid Emery and Fohn againſt the ſaid &Xobert 
Tebbut the younger, tor eight hundred pounds 
upon promiſe, accord ing to the form and et- 
fect of the ſaid condition; and this he is ready 
to verity by the record of that appearance re- 
maining in the court of our ſaid lord the 
King, before the king himiclf : Wherefore 
he prays judgment, if the ſaid Emery and 
Jobn ought to have or maintain their laid ac- 
tion againſt him, Ce. 

And 
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nan And the ſaid Emery and Jobn ſay, that 
nul tiel re- they, by any thing by the ſaid Robert Tebbut 
cord. the younger above by pleading alledged, 
ought not to be barred from having their ſaid 
action againſt him, becauſe they ſay, that there 
is not any ſuch record of the ſaid appearance 
of the ſaid Robert Tebbut the younger before 
our ſaid lord the king in the ſaid court ot our 
ſaid lord the king, before the king himſelf 
at Wieſtminſter, on the ſaid Monday next after 
three weeks of St. Michael, according to the 
form and effect of the ſaid condition, as the 
ſaid Robert Tebbut the younger hath above by 
pleading alledged; and this they are ready 
to verify: wheretore they pray judgment 
and their ſaid debt, together with their ſaid 
damages by occaſion of the detaining that 

debt, to be adjudged to them, Ec. 
Rejoinder ha- And the ſaid Kobert Tebbut the younger 
detur tale re- ſays, that there is ſuch a record of the ſaid 
. appearance of the ſaid Rebert Tebbut the 
younger, in the ſaid court of our ſaid lord the 
king, before the king himſelf, at Wei minſter 
aforeſaid, on Monday next after three weeks 
of St. Michael next enſuing the date of the 
ſaid writing obligatory, remaining in the ſaid 
court of our ſaid lord the king, before the 
king himſelf, at Yeftminfter aforeſaid, as he 
the ſaid Robert Tebbut che younger has by 
pleading alledged; and this he 1s ready to 
Day given to verify by that record, &c, Therefore the 
bring in the ſaid Robert Tebbut the younger is commanded 
record. to have the ſaid record here on Thurſday next 
atter at his peril, &c. The ſame 
Hef defecit day 1s given to the ſaid Emery and Jobn there, 
e recordo. c. At which day, before our ms {> 
ing 
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king at Weſtminſter, the ſaid parties came by 
their attornies aforeſaid ; and the ſaid Rebert 
has not here in court the record of the ſaid 
appearance by him in form aforeſaid above 
alledged, but made default therein: it is Judgment 
theretore conſidered, that the ſaid Emery and thereon- 
John recover againſt the ſaid Robert their 
ſaid debt, and alſo ſixty-three ſhillings for 
their damages which they have ſuſtained as 
well by occaſion of the detaining that debt, 
as for their coſts and charges by them about 
their ſuit in this behalf expended, by the 
court of our ſaid lord the king now here ad- 

Judged to the ſaid Emery and Jobn by their 
aſſent; and the ſaid Robert in mercy, Ec. 

And the ſaid James Silverlock, by L. R. his Infra ztate 
attorney, comes and defends the force and to affompſit 
injury, when, Sc. and ſays, that the ſaid for taylors 
Jahn Thompſon ought not to have or main gs 
tain his ſaid action againſt him, becauſe he 0 
ſays, that he the ſaid James Silverloct, at the Andr. 277. 
time of making the ſeveral promiſes and un- 
dertakings in the ſaid declarations above men- 
tioned, was within the age of one and twenty 
years; and this he is ready to verify; where- 
fore he prays judgment, if the ſaid Jobn 
Th:mpſon ought to have or maintain his ſaid 
action againſt him, Ec. 

And the ſaid Jobn Thompſon ſays, that he, Replication 
by any thing by the ſaid James Silverlock that they were 
above by pleading alledged, ought not to be for neceſſa- 
barted from having his ſaid action againſt the-“ 
ſad James, becauſe he ſays, that the ſaid 
thirty pounds expended and laid out by the 
ſaid John for the ſaid James, and the ſaid 
taylois work done and performed by the ſaid 
Jobn, together with the materials and neceſ- 
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: ſary things uſed in and about that work, and 
by the ſaid John for the ſaid James in form 
aforeſaid found and provided, were expended 
and laid out, done and performed, found and 
provided by the ſaid Jobs at London afore- 
ſaid, in the pariſh and ward aforeſaid for the 
neceſſary apparel and cloathing of the ſaid 
James, his degree requiring the ſame; and 
this he is ready to verify ; wherefore he 
prays judgment, and his ſaid damages by oc- 
caſion of the premiſſes, to be adjudged to 

him, &c. | 
William Henry Aſbburſt, 


Rejoinder not And the ſaid James ſays, that the ſaid 
— neceſſa- thirty pounds by the ſaid Jobn laid out and 
f expended, and the ſaid tay lor's work by the 
ſaid John done and performed, together with 
the materials and neceſſary things uſed in and 
about that work, and by the ſaid John for the 
ſaid James in form aforeſaid found and pro- 
vided, were not for the neceſſary apparel 
and cloathing of the ſaid James, in manner 
and form as the ſaid John has above by re- 
p'ying alledged ; and of this he puts himſelf 

upon the country. þ 

Thomas Deniſon. 


Term's notice If four terms be elapſed after the decla- 
to plead after ration is delivered, the defendant ſhall have 
eg, a whole term's notice to plead before judg- 
— ment can be entered againſt him, unleſs the 
cauſe has been ſtayed by injunctioun. 

Two days af= If the plaintiff amends his declaration, 
ter amend the defendant ſhall have two days, excluſive 
e, — : the day = 22 to alter his firſt 
tlie ab. ca, or plead any other, x 
* © Fd tl F0n O a 
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A defendant having plraded to iſſue, and When de- 
the plaintiff neglecting to enter the iſſue the fendant may 
ſame term the iſſue is joined, the defendant n dis plea. 
within the firſt five days of the next term may 
alter his plea or demurrer, and piead another 
plea if he pleaſes. 

Leave given to add a plea, after two terms, 

ſince the firſt pleas were pleaded. Wilſ. Rep. 
B. R. 223. defendant permitted to plead a 
ſpecial juſtification upon terms, after plead- 
ing the general iſſue. Wilſ. Rep. B. R. 
254. 

If an infant be ſued, he cannot regularly Infant de- 
plead by guardian until admitted fo to do by fendant muſt 
ſome judge of the court, and ſuch admittance de e 
made a rule of court. But if he ſhould, it — meg 
is only a miſdemeanor in the attorney, but : 
not error, | 

When the diſpute betwixt the plaintiff and Paying mo- 
defendant is only how much is due to the 8 unte 
plaintiff, and not whether any thing at all is 
due to him, the defendant before he pleads 
muſt move the court to pay into court what 
is really due to the plaintiff ; and upon ſuch 
motion the court will order, that the defend- 
ant ſhall have leave to bring into court the The rule. 
lum the defendant moves to pay in; and 
thereupon, unleſs the plaintiff ſhall accept 
thereof, with coſts to be taxed by the ma- 
ſter, in full diſcharge of the ſuir, the ſum 
brought in ſhall be * ſtruck out of the decla- 
ration, and paid out of court to the plaintiff 
or his attorney; and upon the trial of the if- 


r 


* 3 Bur. Rep. 1773. Say. Rep. 196, 197. 


Q 2 ſue, 


228 The Attoꝛney's Pꝛattice 


ſue, the plaintiff ſhall not be permitted to 

To whom the give evidence for the ſaid ſum fo paid in. 

be rata After having drawn up the rule, you pay the 
paid. : 

money to the ſigner of the writs, who acts 

as clerk or agent to the ſecondary herein, 

the ſecondary being by rule of court made 


E. 5 Jac. 1. the officer appointed for that pur- 


pole. 
_ — After the defendant has paid in the money, 
ins be muſt ſerve the plaintiff's attorney with 


the rule, and give him the general iſſue. And 
if the plaintiff accepts the money in full diſ- 
The effect charge of the ſuit, he ſhall have his coſts to 
ane — the time the money is paid in. But if he will 
— . not accept it in full diſcharge, he may take 
ney into the money out of court in * part of his de- 
court. mand, and go on with the action. But if on 
| the trial he does not obtain a verdict for à 
greater ſum than was paid into court, he will 
be nonſuited, and muſt pay coſts to the de- 
fendant. Vide Salk. 383, 596, 597. 
pt ee No ſum, how ſmall ſoever, to be paid 
cout wich. into court without leave to be obtained on 
out leave. Motion. 
Leave to The court gave leave to withdraw the ge- 
withdraw the neral iſſue, in order to bring money into 
generab iſſue. court and replead it; within the reaſon of 
— — Blaclbcurn v. Matthias (2 Sir. 1267.) not 
into court, delay ing the plaintiff. Trin. 21 G. 2. B. R. 


and replead Tariton v. Wragg, 2 Sir. 1271. 
it. See Say. 
Rep. 316. 2 2 


* If plaintiff proceeds in the action, after he has 
taken the money (paid into court) out of court, though 
he diſcontinues, he ſhall not have cuſts even up to the 
time of bringing the money into court. Say. Rep. 


6. 
19 bn 
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In any action of debt, covenant, or other 
action on any policy of aſſurance, money 
may be brought into court, Stat. 19 Geo. 2. 
c. 37. J 7- Pe 

Money not allowed to be paid into court, 
after plea pleaded, Wilſ. Rep. B. R. 157. 

Rule to pay money into court, and have 
it {truck out of the declaration, upon pay- 
ment of coſts (in an action upon the cafe 
for the uſe and occupation of an houle) was 
diſcharged as to the colts (i. e. permitted to 
be done without paying coſts) the plaintiff's 
action appearing to be brought and kept on 
foot, very oppreſſively. Bur. Rep. 578, 579. 

Lord Mansfield obſerved, that where the 
defendant applies to pay money into court, 
and to have the demand thereupon ſtruck 
out of the declaration, the lat ariſes upon 
the fact; and the true and ſenſible diſtinction 
is,“ That where the ſum demanded 1s a 
ſum certain, or capable of being aſcer/ained by 
mere computation, without leaving any other 
ſort of diſcretion to be exerciſcd by the jury; 
it is right and reaſonable to admit the defend- 
ant to pay the money into court, and have 
ſo much of the plaintiff's demand upon him 
ſtruck out of the declaration; and that if 
the plaintiff will not accept it, he ſhall pro- 
ceed at his peril.” 2 Bur. Rep. 1120. 

Application to pay money into court, re- 


quires no notice of motion or affidavit of 
facts. 


229 


The defendant is not bound to plead to a It ſuit by on- 
declaration by original, *cill oyer and a copy ginal, need 


of the original is given him, if he demands 
it. But I have been refuſed it in the Common 


Q 3 Pleas, 


not plead un- 
til oyer of 
original, 


ment plead- 
ed, term and 
number- roll 


if demanded. 


And oyer of 


plead after. 


On pleading 


Cn replica- 


no cccaſion and prays, that that record may be inſpefied 
for a rejoind. 0 | 
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Pleas, where I have heard a defendant has re- 


ceived ſome relief upon propoſing a bill of 
exceptions. 

Where any perſon ſhall plead a judgment 
or matter of record in the ſame court, the 
party lo pleading the ſame ſhall upon demand 
give the attorney for the plaintiff a note in 


writing of the term, and number-roll where- g 
on ſuch judgment or matter of record is en- 1 
tered and filed; aud in default thereof ſuch I 
plea is not to be received. 4 
If the plaintiff in his declaration offers to | 


produce in court any deed or other writing, 
letters of adminiſtration, or the like, the de- 
fendant may pray oyer thereof, and muſt have 
a copy delivered him, paying for the ſame at- 
rer the rate of four-pence per ſheet, beſides 
ſtamp-duty, and ſhall have ſuch time after 
to plead 2s he had when he demanded oyer, 

Plea in abatement, another action depend- 
ing in this court, counſel craved oyer of the 
record, and moved, that unleſs the defendant 
gave oyer the next day, the plaintiff might 
ſign judgment. 

Holt ch. j. Where a record of the ſame 
court 1s pleaded in abatement, and the plain- 
tiff demands oyer of that record, and it is not 
given him in convenient time, the plea ought 
not to be received, but the plaintiff may ſign 
his judgment on rule. Judgment for plain- 
tiff, unleſs oyer the next pay. Carib. 453. 

Plea in abatement, another action depend- 
ing for the ſame matter in this court. 


Replication, hat there is not any ſuch record, 


without 
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without giving the defendant liberty to re- 
join, that chere is {uch arecord. 

Demurrer. 

Judgment for 3 being a record of 
the ſame court, the plaintiff might pray that 
it might be inſpected by the court, as in Dyer 
227, 228. which was the plaintiff's precedent 
in this caſe. 

Per cur*: upon this plea the plaintiff might 
have prayed oyer of the record, and for want 
of oyer ſigned judgment, which is the quickeſt 
method of proceeding. Carth. 517. But final, 
judgment ought not to be ſigned, but only 
that he anſwer oyer, for failure of record is 
not $5098 Per Halt. ch. j. R. Raym. 
550. S. C. 5 

f a defendant is bound by a rule or order when de- 

of court, to plead by a time therein limited, fendant muſt 


it is incumbent on him to plead by ſuch time Plead without 
| a demand of a 


although the plaintiff does nor enter any rule — 


to plead, or call for a plea. | 

Upon giving any general iſſue, or general Copy of gene- 
demurrer to any declaration (before any ſpe- ral iſſue or de- 
cial demurrer or ſpecial plea pleaded) the g eres — 
plaintiff's attorney ſhall deliver to the defend- paid for - : 
ant's attorney a copy of ſuch iſſue, or of four pence 
the demurrer-book ; and the defendant's at- per ſheet. 
torney ſhall pay for the ſame, beſides. the 
duty, after the rate of four pence per ſheet, it 
computing 72 words to every ſheet. And if Otherwiſe 
the defendant's attorney ſhall not pay for ſuch Judgment. 
copy of any general iſſue or_demurrer,. and 
for the ſtamps, upon the tender of the ſame 
the plaintiff's attorney may ſign his judg- 
ment as if no plea or demurrer had been 

Q 4 given 
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given or pleaded. Trin. 12 W. 3. vide Salk. 4. 
J. 11. 

Within what g A judgment ſigned for non-payment of an 

time P3Y- iſſue in lets than twenty-four hours after the 

ment of ; , 1 

iſſue, Kc. delivery thereof, ſet alide for irregularity, be- 

muſt be made. ing ſigned too ſoon : the court being of opi- 
nion, that a reaſonable time after the delivery 
ought to be allowed for payment, which 
could not be leſs than 24 hours. Say. Rep. g. 
Attorney 1s not bound to pay for a plea in a 
cauſe wherein he is plaintiff, Say. Rep. 77. 
Quere, if he is any cauſe? 

Special pleas. Special pleas, which ſet forth the matter 
pleaded at Jarge, muſt be ſigned by counſel, 
and are of two forts, in abatement and bar. 

A plea in A plea in abatement, often merely dila- 

abatement. tory, is not a plea to the action, but to the 

bill or writ (it by original). 
A plea in bar is to the action, and deſtroys 
it for ever. 

Cauſes of Pleas in abatement are for many cauſes; as 

abatement. for that the plaintiff is an alien enemy, is 
outlawed or excommunicated, privilege in the 
defendant as being an attorney of the Com- 
mon Pleas, or the Iike, variance between the 
original and declaration, for that the teſtator 
made two executors, and but one is named 
in the bill; for miſnomer, cum mullis aliis. 


In bar. 


That the de- x? 
ſendant is ad- And the ſaid Robert Parry, by Robert 


miniſtrator, . < 
ang not exe- Richardſon his attorney, comes and defends 


cutor. the 
Lilly's Eat. 5. 
Andr. 338. © 
2 Str, 1106. 


*An adminiſtrator may plead a recovery againſt him 
as executor, and that he hath not aſſets further than, &c. 
Cre. Elix. 646. So in debt againſt two executors they may 


plead 
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the force and injury, Cc. and prays judg- 
ment of the + bill aforeſaid, becauſe he ſays, 
that the fſ:id William Hunt, upon the tenth 
day of November in the year of our Lord 
1768, at Weſtminſter aforeſaid, died inteſtate 
after whoſe death, adminiſtration of all and 
ſingular the goods and chattels, rights and 
credits, which were the ſaid William Hunt's 
at the time of his death, by William, by di- 
vine providence, archbiſhop of Canterbury, 
primate of all England, and metropolitan, on 
the 22d day of January in the year of our 


— 


plead a judgment againſt one of them as adminiſtrator ; 
far though he might have abated the writ, yet being 
for a juſt debt he was not bound ſo to do. 1 Lev. 261. 
1 Sid. 404. Vide Cro. Eliz. 471. 1 Sid. 334. Comb. 
221. 

If an action is brought againſt one as executor, he 
may plead an abatement, that he is adminiſtrator, G. 
but he cannot plead it in bar. Salt. 296. Styles 385. 
Comb. 220, 221. 

+ Caſe ſur aſſumpſit againſt an executor, Plea 
prays judgment, whether he ought to anſwer the 
aforeſaid bill, becauſe he ſays, that adminiſtration was 
granted to him; in which caſe he ought to be ſued as 
adminiſtrator, and not as executor ; and concludes, 
with pray'ng judgment whether he is obliged to anſwer 
the aforeſaid bill, Sc. 1 Objection, The defendant 
has not traverſed that he did not adminiſter as executor 
before the letters of adminiſtration granted. Curia: 
That would be to traverſe what is not alledged in the 
declaration, which is againſt a rule of law. 2d Ob- 
jection. The concluſion of the plea is not in abate- 
ment. Curia: bis is a proper concluſion to the 
juriſdiction, which is ſometimes i curia cognoſcere welit, 
but it cannot be good in abatement ; and therefore 
judgment to anſwer over. 1 R. Raym. 63, 64. Salk. 
297, 298. Cartb. 363, 5 Mod. 136, 145. 3 Danv, 
Ar. 414. p. 23. | 


Lord 
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| 1 Lord 1768, at Veſtminſter aforeſaid, in due 
b form of law was committed to the ſaid Ro- 
— bert; in which caſe the ſaid Francis ought 
1 to have named the ſaid Robert in his ſaid 
| | bill, adminiſtrator of the goods and chattels, 
| rights and credits, which were the ſaid Wil- 
| [ | liam's at the time of his death, who died in- 
| teſtate, and not executor of the laſt will and 
5 teſtament of the ſaid William; and this he is 
ready to verify: wherefore he prays judg- 
ment of the 7 bill aforeſaid, and that the 
ſaid ＋ bill may be quaſhed; with this, that 
the ſaid Robert will verify, that he did got 
adminiſter any goods or chattels, rights or 
credits of the ſaid William, before the ſaid ad- 
miniſtration committed to him as aforeſaid. . 
The defend. And the ſaid Elizabeth, by Arthur Stone 5 


ant is execu- her attorney, comes and defends the force I 
—_—_ not and injury, &c, and faith, that the aforeſaid 4 
— * Thomas Maſon, in his life-time, to wit, on A 


ler — 
— = 


+ See the laſt note. MNorthey : praying judgment 
of the declaration, is always in bar in this court; in 
abatement it prays judgment of the bill, and that 
the bill be quaſhed, and judgment cannot be given 
when it is not prayed. Holt ch. J. That is true 
in demurrers, but not in pleas, becauſe there it is 
action non; for a man may plead in abatement of the 
declaration. Trin. 13 V. z. B. R. Medina v. Stoughton. 

Z R. Raym. $93» TY * 4.19, *' Þs! ls * yd? £3.44 
A plea which begins with praying judgment of the 
declaration, and concludes, that the declara ion be 
quuſhed, is a plea in bar in this court, and has been 
often ſo adjudged. Hil. 13 Geo. 1. B. R. Wats er 
Lv. Goodman. 2 R. Raym. 1460. Vide 2 R. Raym. 
1205. | | 1 

Pleas in abatement, being found * him that 
pleads them, are peremptory againſt him. 2 Sid. 
252. 1 Lev. 163. 


the 
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the twenty-ninth day of Nevember in the 
year of our Lord one thouſand ſeven hundred 
and ſixty- ſeven, at the pariſh aforeſaid in the 
county aforcſaid, made his laſt will and teſta- 
ment, and thereby conſtituted and appointed 
the ſaid Elizabeth ſole executrix of the ſaid 
teſtament; and afterwards the ſaid Thomas 
Maſen died there, after whoſe death the ſaid 
Elizabeth, at the pariſh aforeſaid, took upon 
her the burthen and execution of the ſaid 
teſtament, and proved the ſame in due form 
of law, without this“, that the ſaid Thomas 
Maſon died inteſtate, as is above ſuppoſed by 
the ſaid bill; and this the is ready to verify: 
wherefore, becauſe the ſaid Elizabeth, in the 
ſaid bill, is not named executrix of the teſta- 
ment of the ſaid Thomas Maſon, the ſaid 
Elizabeth prays judgment of the ſaid bill, 
and that the. ſaid. bill may be quaſhed. 

No dilatory plea ſhall be received, unleſs No dilatory 
the party offering ſuch plea does by affidavit — — 
prove the truth thereof, or ſhew ſome pro- x har yy 
bable matter to the court, to induce them to Str. 639. 
believe that the fact of ſuch dilatory plea is R. Raym. 
true. Stat 4 & 5 Anne, c. 16. . 11. the 

A dilatory plea fer aſide becauſe it was not D a FIR 
verified by affidavit. Say. Rep. 293. 


—— 


— 


* Holt ch. j. If one ſucd as adminiſtrator of 7. S. 
pleads that he is executor; he muſt ga on and traverſe 
Without that, that the ſaid J. S. died inteſtate ; and the 
reaſon is, becauſe unleſs there was a dying inteſtate, no 
action can be brought againſt one as adminiſtrator, and 
to ſay he was made executor is by implication only 


an anſwer to the dying inteſtate, Salt. 297, 298. 
3 The 
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The particular facts alledged in a plea of 
privilege, mult be verified by affidavit. Say. 
Kep. 19. 

Robert Parry of the Strand in the county 
of Middleſex, perfumer, defendant in this 
cauſe, maketh oath, and ſaith, that William 

Affidavit of Hunt, mentioned in the plaintiff's declaration 
the truth of 2 in this cauſe, died inteſtate, as this deponent 
1 _ verily believes; and this deponent ſays, he 
never heard or knew that the ſaid Wil- 
liam made any will, or appointed any execu- 
tor, and that on the 22d day of January in 
the year of our Lord one thouſand ſeven hun- 
dred and ſixty-ſeven, adminiſtration of all 
and ſingular the goods, rights and credits, 
which were the ſaid William Hunt's at the time 
of his death, was duly granted to this depo- 
nent by Wiliiam, by divine providence, arch- 
biſhop of Canterbury, primate of all England, 
and metropolitan. And this deponent faith, 
that he did not adrniniſter any of the goods, 
chattels, rights or credits, which were of the 
ſaid William Hunt's, at the time of his death, 
before the granting the ſaid adminiſtration to 
this deponent as aforeſaid. And this depo- 
nent further ſaith, that the ſubſtance and mat- 
ter of fact contained in the plea hereunto an- 
nexed, are true. 
Miſnomer And lady Honoria Gerard, againſt whom 
pleaded in the ſaid Thomas hath exhibited his bill by the 
— name of lady Elizabeth Gerard, otherwiſe Gar- 
71. ret, comes in his proper perſon and defends 
the force and injury, &c. and prays judgment 
of the ſaid bill, becauſe ſhe ſays, that ſhe was 
baptized by the name of Honoria, to wit, at 
the pariſh of St. Clement Danes ä 
rom 
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from her baptiſm hitherto has been always 

known and named by that name, without Traverſe. 
this, that ſhe the ſaid Honoria now is, or ever Salk. 6. 
was, known or named by the name of Eliza- 

beth, as by the ſaid bill is above ſuppoſed; 

and this ſhe is ready to verify : wherefore ſhe 

prays judgment of the ſaid bill, and that the 

ſaid bill may be quaſhed, &c. 

And the aforeſaid John Germyn comes and Miſnomer ill 
defends, &c. and ſays, that his name is Germy. Pleaded. 
Demurrer. And judgment for plaintiff, The 
defendant ſhould have pleaded it thus: 

And the aforeſaid John Germy, who by the 
name of John Germyn, is above impleaded, 
comes and ſays, Se. Carth. 207, 

And the ſaid Anne, who 1s within the age Infancy by 
of twenty-one years, by R. C. her guardian, Suardian. 
by the court of our ſaid lord the king now 
here ſpecially admitted, comes and defends 
the force and injury, &c. and prays judgment 
of the ſaid bill, becauſe, the ſays, that ſhe 
the ſaid Anne was, on the day of exhibiting 
the ſaid bill, and is now, within the age of 
twenty-one years, to wit, of the age of nine- 
teen years, and not more, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid 
and that the ſaid Richard proſecuted his ſaid 
bill againſt her the ſaid Anne, neither by her 
next triend, nor by ker guardian; and this 
ſhe is ready to verify : therefore ſhe prays 
judgment of the ſaid bill, and that the faid 


bill may be quaſhed, &c. When the de- 


You may plead in abatement of a declara- fendant mutt 
tion where it is by original, for the pleas there plead in a- 
are different; but if the action is by bill, you batement of 


Reg ; the declara- 
cannot plead in abatement of the declaration, Got and 


but when of the 
bill. 
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but only of the bill, for they are the ſame 
thing; and therefore the entry in ſuch caſe is 
prays judgment of the bill. 5 Med. 144. Fitz. 
2 | Ss 


Matters that "ot . ; 
— The pleading a releaſe, coverture or in- 


pleaded, but fancy in an umpſit is good; and yet theſe 
may be given things may be given in * evidence upon neu 
in evidence on aſſump/it ; D. may not be willing to put ſuch 
— matters of law to the judgment of a jury, or 
: perhaps may deſign to ſave the coſts of a 
ſpecial verdict. Trin. 7 W. 3. B. R. Huſſey 
v. Jacobs, Carth. 356. 

The pendency of a prior action cannot be 

When ul pleaded in abatement. Say. Rep. 216, 
zu abate Every plea to the juriſdiction of the court, 
to be plead- or in abatement, ought to be pleaded before 
ed. the rule for pleading is out, and cannot be 
— - pleaded after an imparlance, unleſs the decla- 


532. — - — — 


Wherever the defendant may avoid the action of 
the plaintiff for matter of law, he may there plead 
ſpecially, notwiihſlanding the ſame matter might be 
22 in evidence upon the general iſſue, and ſhall not 

obliged' to plead the general iſſue, and leave the 

matter of law to a jury. In debt on a bond the defen- 

0 dant may plead coverture, though it may be given in 
evidence on wor eff farm, Trin. 8 W. z. Huſſey and 
Jacob. Com. Rep. 4. Vide Cro. Eliz. $71, 900. 
1 Vent. 2. 2 Vent. 295. 

Aſfumpfit for money lent and money laid out; in- 
fancy may be given in evidence; the promiſe of an in- 
fant is abſolutely void, bar a bond ukeceffer, and con- 
ſequently is a more deliberate act, and therefore only 
voidable. Darby v. Boucher, Salk. 279. 2 Lev. 144- 
Salk. 386, 387. 5 Med. 368. 1 Will. 559. 

The defendant being married at the time of the 
debt contracted, may give the marriage in evidence on 
rene, * 

ration 


jk ⅛ ͤö¹w ⅛˙Ü A. .. 
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ration is delivered ſo late in the term, that 2 Str. 1192. 
the defendant is not bound to plead to it that 2 Temp. 
term, or is delivered after tetm; in both .. 
which caſes the defendant may, within the 

firſt four days incluſive of the next term, 

plead any plea in abatement, or to the juriſ- 

diction of the court, as of the precedent 

term. But if ſuch plea be not delivered, or 

brought into the office before the expiration 

of the ſaid four days (whether a rule to plead 

be given or not) ſuch plea is not to be re- 

ceived; and Sunday, and any day on which 

the court doth not ſit, is to be accounted as 

one of the four days, unleſs it happens to be 

the laſt. 

Every plea of tender, or other plea, where - Tender to be 
in the defendant alledges he was always ready Pleaded in 
to do any particular act, muſt be pleaded in like manner. 
like manner as pleas in abatement. Cartb. 

413. Salk, 622. 1 K. Raym. 254. Forteſc. 
376. Cemb. 443. Holt. 556. 12 Mod. 
152. 3 Salk. 343. Say Rep. 18. 

Where a tender is pleaded, the money On plea of 
muſt be brought into court, and the receipt dender, mo- 
of the officer to whom paid wrote on the plea — . 
before it is filed. [The plaintiff cannot pro- court. 
ceed for damages after he has accepted the 
— brought into court. 2 R. Raym. 

774. 
A plea of antient demeſne, being a plea Plea of an- 


to the juriſdiction of the court, is not a plea — de- 
: meine, 


3 ET 


— 


See 1 Str. 638, A ſpecial memorandum ordered, 
where by a general memorandum. the defendant was 
ouſted of his plea of tender, 
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in abatement within the meaning of the act, 
An. c. 16. for amendment of the law +. 
1 If the defendant doth plead an outlawry 
ume. in diſability of the plaintiff, and it being 
reverſed, he ſhall not plead another in dil- 
ability “. ; 
In caſe of a If the defendant has pleaded a dilatory or 
— — frivolous plea, the court upon motion will 
order the de. Order, that he (hall ſtand by his plea, or plead 
fendant to ſome other peremptorily on the morrow, 
ſtand by it, which ſhall not afterwards be waived ; but 
5 3 towards the end of the erm (becauſe other- 
on he ng wiſe there might not be ſufficient time to give 
row, or in- notice of trial) the court requires the defend- 
ſtantly. ant, if he will not abide by his plea, to 
plead another inſtantly. But this the court 
will not do 'till the time allowed by the com- 
Same with mon rule to plead is expired. 
ard to fri- The rule is the ſame with regard to frivo- 
volous de. lous demurrers. 
murrers. As pleas in abatement conclude to the bill, 
declaration or writ, and pray that the ſame 
Pleas in bar. May be quaſhed, pleas in bar conclude to the 
action, and pray judgment whether the plain- 
tiff ought to have or maintain his action 


thereupon againſt the defendant. 


a 2d time, 


— . 


— — 


+ And needs no affidavit to verify it. Mich. 

13 Geo. 1. Goodtitle and Rogers, 1 Barnard B. R. 7. 

* Plea of ten outlawries on meſne proceſs in diſability. 
Demurrer, Judgment to anſwer over The plea is 
ill for duplicity, for the plaintiff was diſabled as well 
by one outlawry as by all the other nine, to which 

' ſeveral anſwers are required. Trin. 3 Jac. 2. B. R. 
Trevilian'v. Seccomb, Carth. 8. 


A te- 
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A releaſe, an acquittance, acceptance of 
another thing, ſtatute of limitations, and ma- 
ny other matters, are pleadable in bar. 


And the ſaid Nicholas by Arthar Stone Plea of pay= | 


his attorney, comes and defends the force and 
injury; when, Sc. and craves oyer of the 
ſaid writing obligatory, and it is read to him, 
Sc. And he likewiſe craves oyer of the 
condition of the ſaid writing obligatory, 
which is read to him in theſe words: the 
condition of this obligation, Sc. which being 
read and heard, the ſaid Nicholas ſaith, that 
the ſaid William and Elizabeth ought not to 
have or maintain their ſaid action againſt 
him the ſaid Nicholas, becauſe he faith, that 
after the making of the ſaid writing obliga- 
tory, and after the ſaid firſt day of September, 
mentioned in the ſaid condition, and before 
the day of exhibiting of the bill of them the 
ſaid William and Elizabeth, that is to ſay, on 
the 18th day of January in the year of our 
Lord 1776, at London aforeſaid, hn is to ſay; 
in the ſaid pariſh of Sr. Mary le Bow in the 
laid ward of Cheap, he the ſaid Nicholas paid 
to the ſaid William and Mary as adminiſtra- 
trix, as aforeſaid, the ſaid ſum of 1315. 115. 
6 d. contained in the ſaid condition, accord- 
ing to the form of the ſtatute in ſuch caſe 
made and provided, together with all intereſt 
then due thereon; and this he is ready to 
verify : wherefore he prays judgment whe- 
ther the ſaid William and Elizabeth ought to 
have or maintain their ſaid action thereof 
againſt him the ſaid Nicholas, Sc. 


bond accord- 


And the ſaid William and Elizabeth ſay, Replication. 


that they, for any thing above alledged by 


the ſaid Nicholas in his ſaid plea, ought not 
. 1. R to 


- 
— — be . = 
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Iſſue. 


* Non aſ- 
ſumpſit infra 
ſex annos. 
Stat. 2 1 jac. 1. 
C. 16. 


Replication. 


The Attozney's Pꝛattice 

to be precluded from having their ſaid action 
againſt him the ſaid Nicholas, becauſe they 
ſay that the ſaid Nicholas hath not paid to 
them the ſaid William and Elizabeth the ſaid 
ſum of 1315 JI. 115. 64. with all intereſt 
thereon due, in ſuch manner and form as the 
faid Nicholas hath above alledged in his ſaid 
plea; and this they pray may be inquired 
of by the country; and the ſaid Nicholas 
doth ſo likewiſe. Therefore, Sc. 

And the ſaid R. by Martin Lantrow his 
attorney, comes and defends the force and 
injury, when, Cc. and faith, that the ſaid 
T. ought not to have or maintain his ſaid ac- 
tion thereof againſt him, becauſe he ſays, 
that he the ſaid R. did not at any time 
within fix years next before the day of the 
exhibiting of the bill of the faid T. under- 
take in manner and form as the ſaid T. above 
complains againſt him; and this he is ready 
to verify: wherefore he prays judgment, 
whether the ſaid 7. ought to have or main- 
tain his ſaid action thereof againſt him. 

+ And the ſaid T. ſays, that he, by any 
thing by the ſaid R. above by pleading al- 


— —-— 


Of pleading the ſtatute of limitations in trover, 
wide Savayne v. Stephens, Cv. Car. 245, 333 and 262, 
1 Jenes 252, 3 Mod. 111. Mountagne v. Sandwich, 
Fareſl. 99. 

The ſtat. of limitations pleadable to m for fees 
due to the plaintiff as at attorney, 1 R. Raym. 2. 
3 Lev. 367. 

+ A new replication may be after two terms. Say. 
Rep. 172. replication amended after cauſe made a 
Remanet. Say. Rep. 285. for meaning of Remanet, ſec 
Rayn. Read an flat. 2 Geo. 2. c. 23. P. 127. note (2). 

Amendment of replication from ** de injurid pro- 
prid,” to © molliter menus tmpofurr, Will, Rep. B. R. 


: ledged, 
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jedged, ought not to be barred from having 
his ſaid action againſt him, becauſe he ſays, 
that the ſaid R. did, at ſome time within 
ſix years next before the day of exhibiting the 
bill of the ſaid 7. undertake in manner and 
form as the ſaid J. above complains againſt 
him; and this he prays may be inquired of 
by the country. 

And the ſaid Robert Perry, by Robert Ri- Non aſſump. 
chardſon his attorney, comes and defends the 2 " ya — 
force and injury, when, Sc. and ſays, that — 12 
he did not undertake in manner and form 
as the ſaid Sarah Wheeler above complains 
againſt him; and of this he puts himſelf upon 
the country: and the ſaid Robert, by leave 
of this court, according to the form of the 
ſtatute in that caſe lately made and provided, 
further ſays, that the ſaid Sarah i/beeler ought 
not to have or maintain her ſaid action againſt 
him, becauſe he ſays, that he the ſaid Robert 
Perry did not, at any time within ſix years 
next before the day of exhibiting the ſaid bill 
of the ſaid Sarah Wheeler, undertake in man- 
ner and form as the ſaid Sarah Wheelzr above 
complains againſt him; and this he is ready 
to verify: wherefore he prays judgment, if 
the ſaid Sarab Wheeler ought to have or main- 
tain her ſaid action againſt him. 

And the ſaid William Betts, by Henry Actio non ac- 
Hart his attorney, comes and defends the crevit infra 
force and injury, when, Sc. and ſays, that ſer annos. 


the ſaid William Dowſe ought not to have or - * 


maintain his ſaid action againſt him, becauſe 3 Keb. 613. 
he faith, that the ſeveral cauſes of action in 1 Lev. 48. 
the ſaid declaration did nor firſt accrue, nor 
did any of the ſaid cauſes of action firſt accrue 
R 2 within 


1 Sid. 66. 
1 Keb. 177. 
Godb. 487. 
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The ſtatute 
of uſury 
pleaded. 
Oyer. 


- Lilly's Ent. 
183. 
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within ſix years next before the exhibiting of 
the ſaid bill of the ſaid William Dowſe; and 
this he 1s ready to verify; wherefore he prays 
judgment, if the ſaid William Dowſe ought to 
have or maintain his ſaid action againſt him. 
And the ſaid Margaret, by J. A. her attor- 
ney, comes and defends the force and injury, 
when, &c. and prays oyer of the ſaid writing 
obligatory, and it is read to her in theſe 
words, Sc. ſhe alſo prays oyer of the con- 
dition of the ſaid writing, and it is read to 
her in theſe words, that is to ſay, The con- 
dition of this obligation is ſuch, that if the 
above bounden C. Dunſter, D. Wright, and 
M. Jones, or any of them, their, or any of 
their heirs, executors or adminiſtrators, do 
well and truly pay, or cauſe to be paid unto 
the above named Elizabeth Hayes, her exe- 
cutors, adminiſtrators or aſſigns, the full ſum 
of 100 l. of good and lawful money of Great 
Britain, on the fifth day of December now 
next enſuing, then this obligation to be void, 
or elſe to remain in full force and effect; 
which being read and heard, the ſaid Mar- 
garet ſays, that ſhe ought not to be charged 
with the ſaid debt by virtue of the ſaid wri- 
ting obligatory, becauſe ſhe ſays, that after 
the twenty-ninth day of September in the year 
of our Lord 1714. to wit, on the fifth day of 
Fuly in the year of our Lord 1775 at the ſaid 
pariſh of &. Martin in the Fields, it was cor- 
ruptly agreed between the ſaid Elizabeth and 


the ſaid Margaret, and one C Dunſter and 
one D Mrigbt, that the ſaid Elizabeth ſhould 


advance and lend the ſaid Margaret, C. and 
D. the ſum of 100 J. and ſhould give * 
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of payment thereof unto the fifth day of De- 
cember next enſuing, and that the ſaid Mar- 
garet, C. and D. for the loan of the ſaid 1004. 
and for giving day of payment thereof to 
the time aforeſaid, ſhould give and pay to 
the ſaid Elizabeth the ſum of five pounds, 
and five ſhillings, upon the ſaid fifth day of 
December then next enſuing, for the intereſt 
and profit thereof, and for giving day of pay- 
ment of the {aid one hundred pounds; which 
ſaid five pounds and five ſhillings exceed the 
rate of five pounds for the intereſt of one 
hundred pounds for one whole year, contrary 

to the form of the ſtatute in ſuch caſe made Stat. 12 Ann, 

and provided; and afterwards, to wit, on the c. 16. 

Ss ſaid fifth day of July in the year and at 
= theplace in the declaration above mentioned, 
= the ſaid Elizabeth, in proſecution of the ſaid 
corrupt agreement, advanced and lent to the 
ſaid Margaret C. and D. the ſaid 100 fl. and 
the ſaid writing in the ſaid declaration above 
mentioned was by the ſaid Margaret, C. and 
D. ſealed, and as their deed delivered to the 
ſaid Elizabeth; and they the ſaid Margaret, 
C. and D. then and there, to wit, on the 
ſaid fifth day of July in the year and at the 
place in the ſaid declaration above mentioned, 
paid to the ſaid Elizabeth the ſaid ſum of five 
pounds and five ſhillings, for profit and in- 
tereſt of the ſaid one hundred pounds, and 
for giving day for payment thereof unto the 
ſaid fifth day of December next enſuing, in 
performance, and according to the form and 
effect of the ſaid corrupt agreement, by 
vhich the ſaid writing in the ſaid declaration 
above mentioned, by force of the ſaid ſtatute 
R 3 in 
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in ſuch caſe made and provided, is-void in 
law ; and this ſhe is ready to verify : and 
therefore ſhe prays judgmear, if ſhe ought to 
be charged with the ſaid debt by virtue of 
the ſaid writing, &c. | 

Ed. Whitaker. 


Replication, And the ſaid Elizabeth ſays, that ſhe, by 
— wum any thing by the ſaid Margaret above in 
or a true and 

jan debt. Plrading alledged, ought not to be barred 
from having her ſaid action thereupon againſt 
| | the ſaid Margaret, becauſe ſhe ſays, that the 
| ſaid Margaret made, ſealed, and as her deed 
f delivered to the ſaid Elizabeth the ſaid wri- 
| ting obligatory in the ſaid declaration men- 
| | tioned, for a true and juſt debt due from the 
| Traverſe. ſaid Margaret to the ſaid Elizabeth; without 
1 this, that it was corruptly agreed between the 
faid Elizabeth and the ſaid Margaret, and one 
C Dunſter and one D. Wright, in manner and 
form as the ſaid Margaret above in pleading 
has alledged ; and this ſhe is ready to verify: 
wherefore ſhe prays judgment and her ſaid 
debt, together with her damages by occaſion 
of the detaining the ſaid debt, to be adjudged 

to her, | 
Rejoinder, And the ſaid Margare!, as before, ſays 
that it was corruptly agreed between the ſaid 
Elizabeth and the ſaid Margaret, and one C. 
Dunſter and one D. Wright, in manner and 
form as ſhe the ſaid Margaret above in plead- 
ing has alledged; and of this ſhe puts herſelf 


— 


PPP 


Rule made abſolute for time to rejoin, in an 
ation of treſpaſs. Say, Rep. 197. 


upon 


n 
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upon the country; and the ſaid Eliz:6:15 Iſue. 
likewiſe, Sc. Thercfore let a jury come Venire 
thereupon before our lord the king at ef- W ded. 
minſter, on next after and who 
neither, Sc. to take cognizance, Sc. becauſe 

as well, Sc. The ſame day is given to the 

parties aforeſaid at the ſame place, &. 


* Demurrers. 


And the ſaid Edward S. by George Gold- Demurrer to 


{mith his attorney, comes and defends the a declaration 


in debt. 


force and injury, when, Sc. and prays judg- 
ment of the ſaid declaration, becauſe he ſays, 
that the ſaid delaration, and the matter 
therein contained, are not ſufficient in law to 
maintain the ſaid action of the ſaid James. M. 
againſt him the ſaid Edward S. to which ſaid 
declaration the ſaid Edward S. has no need, 
nor is he bound by the law of the land in 


* 


A demurrer confeſſes only matter of fact, and that 
only when it is well pleaded; but never confeſſes a 
pon of law, R. Raym. 18. Plowd. 85. 5 Ce. 


The plaintiff declares in trover, the defendant de- 
murs, the plaintiff demurs to the demurrer, the de- 
fendant joins in demurrer ; and adjudged 2 diſconti- 
uuance, X. Raym. 20. 

Covenant, plea, a releaſe and confirmation, Tc. 
Demurrer becauſe double and wants form, Court: 
this is a general demurrer, for the demurrer ought to 
ſhew in what the duplicity conſiſts; and upon a general 
demurrer, duplicity is not fatal. Paſch. 13 7”. 3. 
B. R. Lamplugh and Shortridge. Com. Rep.115. pl. 78. 


R 4 any 
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any manner to anſwer; and this he is ready 
to verify: wherefore for detault of a ſut- 
ficient declaration in this behalf, the ſaid Eq- 
ward S. prays judgment of the ſaid declara- 
tion, and that the ſame may be quaſhed, &c. 
Joinder in And the ſaid James M. ſays, that by any 
demurrer, thing before alledged the ſaid declaration 
ought not to be quaſhed, becauſe he ſays, 
that the ſaid declaration, and the matter 
therein contained are ſufficient in law to main- 
tain the ſaid action of the ſaid James M. againſt 
the ſaid Edward S. which laid declaration, 
and the matter therein contained, the ſaid 
James M. is ready to verify and prove, as 
the court, Sc. And becauſe the ſaid Edward 
S. does not anſwer the ſaid declaration, nor 
has hitherto in any manner denied the ſame, 
the ſaid James M. prays judgment and his 
Concluſion ſaid debt, together with his damages by oc- 


in debt. caſion of detaining the ſaid debt, to be ad- 
judged to him, 
Incaſe, And his damages by occaſion of the pre- 


miſſes to be adjudged to him. 
In treſpaſs. And his damages by occaſion of the ſaid 
treſpaſs to be adjudged to him. 
Treſpaſs and And his damages by occaſion of the ſaid 
2 treſpaſs and aſſault to be adjudged to him. 
Covenant. And his damages by occaſion of the ſaid 
breach of covenant to be adjudged to him. 


Demurrer to And the ſaid Nicholas, by Arthur Stone his 


* attorney, comes and defends the force and in- 


jury, when, Cc. and faith, that the ſaid de- 
claration, and the matter therein contained, 
are not ſufficient in law to maintain the ſaid 
action of the ſaid William and Elizabeth 
againſt the ſaid Nicholas, to which ſaid de- 

[2 claration 
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Claration the ſaid Nicholas hath no need, nor 

is he obliged by the law of the land to an- 

{wer : wherefore, for want of a ſufficient 

declaration in this caſe, the ſaid Nicholas prays 

judgment, and that the ſaid declaration may 

be quaſhed; and the ſaid Nicholas, according Cauſes, not 

to the ſtatute, ſhews the cauſes of demurrer alledged that 

following, to wit, that it does not appear, nor adminiſtra- 

it is alledged in the ſaid declaration, whether Pn ad 

the ſaid James Kirwan died inteſtate, or not“; Palau. 

nor is it alledged in the ſaid declaration, as it 

ought to be, that adminiſtration of the goods 

and chattels, which were of the ſaid James 

Kirwan at the time of his death, was commit- 

ted to the ſaid Elizabeth, and alſo that the 

ſaid declaration 1s uncertain, and wants form. 
And the ſaid John Sandford, by H. G. his Demurreria 

attorney, comes and defends the force and bar to a de- 

injury, when, &c. and ſays, that the ſaid de- — 

claration, and the matter therein contained, — | 

are not ſufficient in law for the ſaid Joſeph to 

have and maintain his ſaid action againſt him 

the ſaid John; to which ſaid declaration the 

ſaid John has no need, nor is he bound by 

the law of the land in any manner to an- 

ſwer; and this he is ready to verify: where- 

fore for want of a ſufficient declaration in this 

caſe the ſaid 7ebn prays judgment, and that 

the ſaid 7o/eph may be barred from having 

his ſaid action againſt him the ſaid John, Cc. 

and fur cauſe of demurrer in law, the ſaid 


Jebn Sandford, according to the form of the 


— 


* Good after verdict. Ckinner 551, Styles 262. 
ſtatute, 
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ſtatute, Sc. ſhews to the court here the fol- 

Cauſes of de- lowing cauſes, to wit, that the ſaid two ſe- 

—— 8 veral cauſes of action, that is to ſay, of treſ- 

of action chat Paſs, and of treſpaſs on the caſe, in the ſaid 

ought not 'to declaration contained and above ſhewn, do 

be joined. not lie together, nor ought to be contained 

in one and the ſame declaration ; and that in 

Blanks in the the ſaid declaration there are divers vacant 

declaration. ſpaces wanting words to ſignify and expreſs 
days, months, years, and other things. 

Day given to And upon this the ſaid Jobn prays, that 

the plainti® the ſaid Joſeph may join with him in demur- 

N © rer; and thereupon a day is given, by the 

; court of our ſaid lord the king now here, to 

the ſaid Zoſeph before our lord the king at 

Weſtminſter, until Thurſday next after the 

octave of St. Martin thence next enſuing, to 

Join with the ſaid Fohn in the ſaid demurrer 

Plaintif in law; and the faid Joſeph at that day being 

makes de- ſolemnly demanded came not, nor has he 

fault. further proſecuted his ſaid bill againſt the ſaid 

Judgment. Fohn, but made default : it is therefore com- 

ſidered, that the ſaid Joſeph take nothing by 

his ſaid bill, but that he and his pledges of 

proſecuting, to wit, Jobn Doe and Rithard 

Roe, be in mercy ; and that the ſaid John go 

thereupon without day, c. And it is fur- 

ther conſidered by the court of our ſaid lord 

the king now here, that the ſaid Jobn re- 

cover againſt the ſaid 7aſepb four pounds for 

his coſts and charges by him about his de- 

fence in this behalf ſuſtained, adjudged to the 

ſaid Jobn by the court of our ſaid lord the 

king, according to the form of the ſtatute 

in ſuch caſe lately made and provided, me 

an 
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and that the ſaid John have thereof execu- 
tion, Sc. 


And the faid Jojeph ſays, that the plea by Joinder in 
him the ſaid Joſeph in manner and form above demurrer to 
pleaded, and the matter in the ſame contained, plea in bar. 


is go d and ſufficient in the law to bar the 
ſaid John from having his ſaid action againſt 
him the ſaid Joſeph; which ſaid plea, and 
the matter therein contained, the ſaid Joſepb 
is ready to verify and prove as the court, &c, 
and becauſe the ſaid John has not anſwered 
the ſaid plea, nor hitherto any ways denied 
it, the ſaid Joſeph prays judgment, and that 
the ſaid John may be barred from having his 
ſaid action againſt him the ſaid Foſeph, &c. 


But becauſe the court of our ſaid lord the Continuance 
king now here, is not yet adviſed abour giving by cur. ad- 


judgment of and concerning the premiſſes, 
day is therefore given to the ſaid parties to 
come before our lord the king at Weſtminſter, 
until next after to hear judg- 
ment of and upon the ſame premiſes, 2 
that the court of our ſaid lord the king now 
here is not yet adviſed thereof. 


And the ſaid Robert Browning ſays, that Demurrer to 
he, by any thing by the ſaid Benjamin Suran à plea. 


above by pleading alledged, ought not to be 
barred from having his ſaid action againſt the 
ſaid Benjamin, becauſt he ſays, that the faid 
plea by the ſaid Benjamin in manner and 
form above pleaded, and the matter therein 
contained, are not ſufficient in law to bar the 
ſaid Robert from having his ſaid action againſt 
the ſaid Benjamin; to which ſaid plea, in 
manner and form above pleaded, the ſaid 
Robert has no need, nor is he bound by the 


law 


2352 


Joinder, 


Continu- 
ance, 


Demurrer to 
a replication. 
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law of the land in any manner to anſwer 
and this he is ready to verify : wherefore for 
default of a ſufficient plea in this behalf, the 
ſaid Robert prays judgment and his debr, to- 
gether with his damages by occaſion of de- 
taining that debt, to be adjudged to him, &c. 

And the ſaid Benjamin ſays, that the ſaid 
plea by him the ſaid Benjamin in manner and 
form aforeſaid above pleaded, and the matter 
therein contained, are good and ſufficient in 
the law to bar the ſaid Robert from having his 
action againſt the ſaid Benjamin; which ſaid 
plea, and the matter therein contained, the 
ſaid Benjamin is ready to verify and prove, as 
the court, c. And becauſe the ſaid Robert 
does not anſwer the ſaid plea, nor has hither- 
to any ways denied it, the ſaid Benjamin, as 
before prays judgment, and that the ſaid Ro- 
bert may be barred from having his ſaid ac- 
tion againſt him the ſaid Benjamin, &c. But 
becauſe the court of our ſaid lord the king 
now here is not yet adviſed about giving 
judgment of and concerning the premiſſes, 
day is therefore given to the ſaid parties to 
come before our lord the king at Weſtminſter, 
until next after to hear judg- 
ment of and upon the ſame. premiſſes, for 
that the court of our ſaid lord the king now 
here is not yet adviſed thereof, 

And the ſaid William ſays, that the ſaid 
plea, by the ſaid Fobn in manner and form 


above by replying pleaded, and the matter 
therein contained, are not ſufficient in law 
for the ſaid John to maintain his ſaid action 
againſt the ſaid William; and he has no need, 
nor is he bound by the Jaw of the land, in 
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any manner to anſwer to the ſaid plea in 
manner and form aforeſaid pleaded ;z and this 
he is ready to verify: wherefore for default 
of a ſufficient replication in this behalf, the 
ſald William, as before, prays judgment, and 
that the ſaid Jobn may be barred from having 
his ſaid action againſt him, Tc. 

And the ſaid 7obn ſays, that the ſaid plea, 
by him the ſaid John, in manner and form 
aforeſaid above by replying pleaded, and the 
matter therein contained, are good and ſuf- 
ficient in law to maintain the ſaid action of 
the ſaid Jobn againſt the ſaid William; which 
ſaid plea, and the matter therein contained, 
the ſaid Jobn is ready to verify and prove as 
the court, Sc. And becauſe the faid William 
does not anſwer the ſaid replication, nor has 
hitherto in any manner denied the ſame, 
the ſaid John, as before, prays judgment 
and his ſaid debt, together with his damages 
by occaſion of detaining that debt, to be ad- 
judged to him, &c. 

And the ſaid William ſays that the ſaid Demurrer to 
plea of the ſaid Sylas above by rejoining a rejoinder in 
pleaded, and the matter therein contained, ein. 
are not ſufficient in law to bar the ſaid Wil. 
liam from his ſaid avowry and cognizance, and 
that he has no need, nor is he bound by the 
law of the land to anſwer the ſaid plea in man- 
ner and form aforeſaid pleaded ; and this he 
is ready to verify: wherefore, for default of 
a ſufficient plea in this behalf, the ſaid William, 
as before, prays judgment and a return of the 
{aid cattle, together with his damages, coſts 
and charges by him abour his ſuit in this be- 
half expended, to be adjudged to him ac- 

cording 
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cording to the form of the ſtatute in ſuch 
caſe lately made and provided, &c. And 
for cauſe of demurrer in law to the ſaid plea, 
the ſaid William, according to the form of 
the ſtatute in ſuch caſe lately made and pro- 
vided, ſhews to the court here the following 
cauſe, to wit, that the value of the lands reſts 
in eſtimation, and the ſaid cuſtom by the ſaid 
Sylas above by pleading pretended and al- 
ledged is incertain, inſufficient, and void in 
law. 

And the ſaid Has, for that he has, by his 
ſaid plea above by rejoining pleaded, alledged 
ſufficient matter in law to bar the ſaid Wil. 
liam from his ſaid avowry and cogmzance, 
which he is ready to verify; which ſaid mat- 


Tx; 
-) 


ter the ſaid William does not deny, nor in 


any manner anſwer thereto, but intircly te- 
fuſes to admit the verifying the ſame, as be- 
fore, prays judgment and his damages by oc- | 


caſton of the taking and unjuſtly detaining 
the ſaid cattle, to be adjudged to him, Sc. 
And the ſaid Elihu Yale ſays, that the ſaid 
=_ by the ſaid Ezekiel above by ſur-rejoin- 
pleaded, and the matter therein con- 
hed, are not ſufficient in law to intitle the 


aid Ezekiel to have his execution againſt the 


ſaid Elibs for the ſaid 40, ooo J. and that he 
has no need, nor is he bound by the law of 
the Jand in any manner to anſwer to the ſaid 
plea in manner and form aforeſaid pleaded ; 
and this he is ready to verify : wherefore, for 
default of a ſufficient plea in this behalf, the 
ſaid Elbn, as before, prays judgment, and 
that the ſaid Zzekiel may be barred from 
having 


3 
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having his execution againſt him the ſaid 
Elibu. 


And the ſaid Ezekiel ſays, that the matter Joinder. 


aforeſaid, by him by his ſaid ſurrejoinder 
above alledged, is ſufficient in law for him 
the ſaid Ezekiel to have execution for the ſaid 
40,0001. in the ſaid writ mentioned; which 
ſaid matter he is ready to verify, and which 
ſaid matter the ſaid Elibu Yale has not denied, 
nor any ways anſwered thereto, but intirely 
refuſes to admit the verifying the ſame: 
wherefore he prays judgment, and that he 
may have execution tor the ſaid 40,0004. in 
the ſaid writ mentioned. 

The defendant cannot * waive the general 
iſſue or a general demurrer, and inſtead 


and delivered to the defendant's attorney, he 
may ſtrike out the ſpecial plea or ſpecial de- 


Mt 


— 


Per curiam ; If a man pleads the general iſſue, and 
that is not entered; he may waive it, and plead ſpe- 
cially within four days; and Sunday ſhall not be 
reckoned one of the four days. But Sunday is reckoned 
one of the fifteen days upon the return of writs, &c. 
Tria. 13 V. 3. B. R. Weſt v. Weſt, 1 R. Rm. 674. 
3 Salt. 274. Caſes B. R. 442. Holt 559. 

Defendant cannot waive his plea, upon the laſt con- 
tinuance day, without leave of the court, Wilſ. Rep. 
B. R. 330. Say. Rep. 87. 

In Praxis Utr. Branci, fo. 37. it is ſaid, that a de- 
fendant having pleaded to iſſue, and the plaintiff ne- 
glecting to enter the iſſue the ſame term iſſue is join- 
ed, the defendant within the firſt five days after the 
next term may alter his plea, and plead de nowo any 
other plea that he pleaſeth. 


murrer, 


ſue or gene- 


thereof give a ſpecial plea or ſpecial de- — 


murter; but if a ſpecial plea or ſpecial de- waived. 
murrer be given in, and the book is made up 


held other- 
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wiſe, Special murrer, and return it with the general iſſue 


plea or ſpe - r general demurrer. 
cial demur- 


rer may, Wilſ. Rep. B. R. 29. S. P. 


To plead ſe- An affidavit is not neceſſary in order to 
_ — plead two or more matters, but the court ex- 
affidavit, pects to be informed what the matters be, 
that are deſired to be pleaded, in order to 
. Judge whether they are proper. 
On 7 ourt of B. R. does not uſually go into the 
C. B digerent materiality of pleas, upon motion for leave to 
as to plead- Plead ſeveral; which defendants may do to 
ing ſeveral any number, provided no two of them be in- 
* _, conſiſtent with each other. But the court of 
C. B. expects to be farisfied of the neceſſity to 
plead ſeveral material pleas. Say. Rep. 29, 
| but guere. 
When bound If the defendant be bound by rule of 
to plead an . . 
iſfuable plea, court, or order of a judge, to plead an if- 
may demur ſuable plea, and take notice of trial, and ac- 
to the repli- cordingly he pleads an iſſuable plea, and the 
cation. plaintiff replies, he may notwithſtanding “ de- 
mur to the replication without breach of the 
rule or order. But ſee Say. Rep. 88. 
What time On all ſpecial rules given by the ſecondary, 
ä — as to reply, rejoin, ſurrejoin, rebut, plead in 
en by be e. bar, join in demurrer, or to enter the iſſue 
condary. or demurrer on the part of the defendant, the 
party who is to do the act is to be ſerved with 
a copy of the rule, and hath four days time, 


excluſive after the ſervice of a copy of ſuch 


— 
* 


* A real fair demurrer is within the terms of a judge's 
order for pleading an i/uable plea, a ſham demurrer 
is only an evaſion of it. 3 Bur, Rep. 1788, 1789. 


rule, 
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rule, to reply, rejoin, &c. And if judgment 
be ſigned, or other proceedings had within 
that time, the ſame will be ſet aſide, and 
Sunday, or any holiday on which the court 
doth not fir, not being the laſt of thoſe 
four days, is to be reckoned a day within 
thoſe rules. 

If a caufe has continued four terms with- Term's no- 
out proſecution before iſſue joined, each party tice to reply, 
ſhall have a whole term's notice to reply, — 2 
rejoin, Sc. unleſs the cauſe has been ſtayed fhur -_ 
by injunction, 

It the defendant in his plea makes a pro- what time 
fert in curiam of any deed or writing, the plaintiff 
plaintiff may pray oyer of ſuch deed or wri- bas to reply 
ting, and ſhall have a copy thereof delivered _ =_ 85 
to him, paying for it 4d. per ſheet, beſides tioned in the 
the duty; and ſhall have as much time to plea. See 
reply atter he receives it, as he had at the time Barnard. 
of demanding ſuch oyer. K. B. 113. 

Special pleadings, that ought to be put in Special 
the office of the clerk of the papers, or co- B 
pies of them ought not to be delivered by eg 2 of 
one attorney to another, but muſt be left with the papers, 
the clerk of the papers, who is to make copies who is to 
thereof, ſigned by him, vide antes, fol. make and 

When the clerk of the papers makes up 63 
the paper- book, he charges 84 per ſheet for 
the whole book, and 44. a ſheet for all plead- 
ings ſubſequent to the declaration, beſide the 
King's duty, 

What copies of pleadings he makes for 
the plaintiff, will, on being brought back, be 
8 part of the paper-book, and allowed 
or. 


Vo L. I. 8 A com- 
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A common joinder in demurrer need not 
be ſigned by counſel, bur is generally drawn 
of courſe by the clerk of the papers. 

Special plea Every ſuch plea or demurrer is to be ſign- 
and demur- ed by counſel, and ought not to be received 


rer to be ſign by the clerk of the papers, unleſs ſo ſigned; 
ed by coun- | 


(ol and every copy of ſuch plea or demurrer is 
; to be ſubſcribed with the name of the coun- 
ſel who ſigned the ſame. Faſter, 18 Car. 2. 


In what caſes Every clerk or attorney of this court may, 


attornies may 


according to the antient rules thereof, make 

make up iſ- i 8 
ſues or de. up iſſues and demurrers in the ſeveral caſes 
murrer- following, viz. 
books. 5 | 

Every iſſue that may be given on the book- 

ſide, 
Not guilty to a new aſſignment, 
- The bar of ſon frank tenement. 


Comperuit ad diem to a ſheriff's bond. 

Nul liel record to a ſcire facias, or action 
of debt on a judgment. 

A general demurrer to a declaration. 

In an action of covenant, where the defend- 
ant in his bar concludeth, et de hoc ponit ſe 
ſuper patriam. 

Every ſpecial non eſt faktum. 

Every ſon aſſault demeſne. 

All iſſues and demurrers upon every writ 
of error, /cire facias and audita querela. 

All repleaders, or other things formerly 
entered upon record, 


But in no “* other caſes whatever. 


Non aſſumpſit infra ſex annos,” is a ſpecial plea, 
and mult be made up by the clerk of the papers. 
day. Rep. 96, 97. 

In 


we we 


bs 
le 
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In all ſpecial pleadings, where the plain- In what caſes 
tiff takes iſſue upon the defendant's plead- the plaintiff 
ing, or traverſes the ſame, or demurs, ſo as 3 * 
the defendant is not let in to alledge any new hour give 
matter, there rhe plaintiff may make up the ing a rule to 
paper book, without giving a rule with the rejoin. 
ſecondary to rejoin. | 

If a paper-book be made up and delivered Book made 
in term-time, or within four days exclulive vp in term, 
after term, with a rule thereon, given by or wichin four 

1 - daes after, to 
the clerk of the papers for bringing of the h „turned 
ſame book to be inrolled, and the defendant's in four days. 
attorney «oth not, within four days after the 
delivery thereof, bring back the book, and 
join with the plaintiff in the ſpecial iſſue or 
demurrer made up, or waive his ſpecial plea, 
and give the general iſſue or demurrer to any 
ſpecial iſſue tendered, and pay for entering 
the pleadings on his part, judgment may be 
ſigned and entered as if no plea had been 
pleaded, 

But where a plea is not put in in time, ſo If plea comes 
that a paper-book may be made and delivered in late, and 
in term, or within four days after; yet it it 3 * 
be made up and delivered within eight days ithin icht 
after the term, the defendant's attorney ſhall days after 
be obliged to take it, and return it again term, to be 
within four days after the delivery, or elle allo return- 
the plaintiff's actorney may ſign judgment. hg 
8 four days. 


; ; EW If book not 
If a plea is pleaded in term, or in time af- geljvered 


ter the term, and the paper-book 1s not made within eight 
up arid delivered within eight days excluſive dass _ 
after term, if it be an iſſue to be tried in pray: I 
London or Middl d dee 
Tiddleſex, or a demurrer, the Middleſex, or 
other party is not bound to deliver back a demurter, 


8 2 the not to be re- 
turned til 
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four. days in the book, but hath ſo to do at any time within 


next term. the firſt four days of the then next term; but 
If to be cried 


at the afliſes, if it be an iſſue to be tried at the aſſiſes, the 
to be return. defendant's attorney ſhall deliver back the 
ed in four book within four days after the delivery 
days. thereof, and pay for entering his part, and 
Join in the ſpecial iſſue, or give the general 
iſſue, and take notice of trial, or elle the 
plaintiff's attorney may ſign judgment by 
default, as if the defendant had not pleaded 


at all, 
Tf plaintiff's 
Atokney nne, But in all caſes, if the plaintiff's attorney 
cept the book ; A ' 
after the four accept the book after the limited time, he 
days, he can- cannot ſign judgment. 
not ſigu judg- 
_— If the paper-book be of an iſſue in fact, 
3 thy four days for keeping the paper-book are 
clufive,where to be reckoned excluſive of the day of the 
incluſive, delivery; if of a demurrer, an iſſue in law, 
the four days are incluſive, 
Notice of Upon delivery of any paper-book wherein 
—_— w_ an iflue is joined, and notice cf trial given on 
= e for ve. the back of the book, if the ſame be after- 
neral ifſue, Wards waived, and the general iſſue given, 
the notice which was given for the trial of 
the ſpecial iſſue ſhall terve for notice of the 
general iſſue. 
Moen of Where the plaintiff upon any pleading of 
trial to ſerve the detendant tenders an iſſue, and the book 
for enquiry js made up and del:vered with notice of 
when book trial, and the d-f-ndant ſtrikes out the /mili- 
a demurrer, er, and returns the book with a demurrer, 
if judgment on the demurrer be given for 
the plaintiff, the ſame notice which was given 
for the trial of the iſſue, ſhall ſerve for exe- 


cuting 
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cuting the writ of inquiry. Hil. 8 Geo. 1. 
But then the plaintiff ought to give notice 
of the hour and place of executing the in- 
uiry. 
In all paper- books to be made up by the In all paper- 
clerk of the paper, he ought to ſubſcribe books the 
the name of the counſel who ſigned the names of the 
pleadings, as well on the part of the plaintiff: 1 
as of the defendant; and in all books to be * 
delivered to the judges, the names of the 
countel who ſigned the pleadings ought alſo 
to be ſubſcribed. Eaſter, 18 Car. 2. 
The books ought to be delivered to the Books to be 
judges four days (but for a long time the delivered to 
practice has been to deliver them only two the judges 2 
days) before the day appointed for the argu- OED Gaines 
ment. Eaſter, 2 Fac. 2. 3 1992 
If one of the parties delivers all the pa- party who 
per- books, on the other party's neglecting does not de- 
to deliver any, the party neglecting will not liver bocks, 
be heard when the cauſe comes on to be 0. = 
argued, wh 
The books for the chief juſtice and ſenior How the 
judge ought to be delivered by the plaintiff, books are to 
and thoſe for the two other judges by the be. delivered. 
defendant. 
Every cauſe which ſtands over for the re- Cauſes ſtand- 
ſolution of the court, or to be ſpoke to further ing over are 
in another term, ought to be entered with the EW .- 
clerk of the papers within ſeven days after of the papers 
the term, that a paper of them may be pre- 7 days after 
pared in time for the judges, and in neglect term. 

of ſo doing, not to be entered without leave 

| of the court. Eaſter 1658. 


S 3 Regula 
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Cauſes to be 
ſet down at 
leaſt four 
days exc'u- 
five of the 
day of argu- 
ment, and 
notice to be 
given to the 
other fide, 


Not to be ad- and courſe the ſame ſtand entered, and ſhall 
Journed un- not be adjourned to any future day by con- 


leſs, &c. 
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Regula generalis. 


Mich. 30 Geo. 2. 


The court of King's Bench, declared, that 
all enlarged rules to ſhew cauſe, which were 
made 1n Hilary term, ſhould be moved before 
the laſt week of Michaelmas term following; 
unleſs leave for poſtponing ſhould be par- 
ticularly applied ior, and granted: and this 
rule to prevail hereafter, in all future terms, 
in the ſame manner. 1 Bur. Rep. . 

This rule has been diſuſed of late years. 

Whereas divers cauſes ſet down in the book 
kept by the clerk of the papers of this court 
to be argued by counſel, are frequently ad- 
Journed from ime to time at the inſtance of 
ſome or one of the parties in ſuch cauſes, or 
their attorney or agent, without any previous 
application or notice to the court, or by con- 
ſent at the time when they thould come on 
to be argue, which occaſions a great expence, 
and grievous delay to the parties, and is like- 
wile an intolerable obſtruction to the buſineſs 
of the court: for remedy whereof for the 
future, it is ordered, that from and after the 
laſt day of this term all ſpecial cauſes, to be 
ſer down by the clerk of the papers of this 
court to be argued, ſhall be entered at leaſt MF 
four days excluſive of the day of argument, 
of which notice ſhall forthwith be given to the 
attorney or agent on the other ſide, and that 
all ſuch cauſes ſhall be argued in the order 


* 


It 1 * : Po oY * . 81 

et 
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ſent 
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ſent or otherwiſe, unleſs the court ſhall, for 

reaſonable cauſe verified by affidavit, upon 
application to be made by either of the ſaid 

partics, their attorney or agent (at leaſt two 

days before the day of argument) otherwiſe 

order. And it is further ordered, that all Cauſes re- 
cauſes ſhould come on to be argued, in the maining at 
ſame order they were entered; and that they the end of a 
ſhould continue to ſtand in the paper in the Fas — 
ſame order, till they ſhould be argued (with- term without 
out being entered a-new,) and that no cauſe any new en- 
ſhould be put off without a ſpecial applica- cy. 

tion to the court, upon ſome ſufficient 

ground, before the day upon which it ſtood 

in the paper for argument. 1 Bur. Rep. 52, 

A general rule was eſtabliſhed in Hilary 
term, 6 Geo. 3. 1766. that all enlarged tules 
to a ſubſequent term ſhould be fixed to cer- 
rain days in ſuch ſubſequent terms; 472. five 
for the firſt day, five for the ſecond, and ſo 
on; and liſts to be hung up in the offices, 
and copies thereof given to the judges, the 
day before the beginning of every term, 

3 Bur. Rep. 1842 to 1844. 

If the plaintiff demurs, or takes iſſue on It plaintiff 
the defendant's plea, rejoinder or rebutter, demurs, and 
and the defendant in caſe of a demurrer joins defendant 
therein, and plaintiff will not make up the mon 
book, and enter it on record, the defendant mw make up 
may make up the book, and enter it if he the paper- 
pleaſes, on a rule given the ſecondary for that book, the de- 
purpoſe. See rule Eaſter, 11 V. 3. —_— — 

en. 

When the book is made up by the defend- The method 
ant, he muſt deliver it to the plaintiff, and of proceed- 
pay him for the entry of his the defendant's ing when 


. made up by 
8 4 pleadings, defendant. 


1 

7 = 
£ 
4 
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pleadings, becauſe the plaintiff may perhaps 
enter the iſſue, as he has a right to do at any 
time before the expiration of the rule, to en- 
ter it on the part of the defendant, which 
rule ought to be ſerved on the plaintiff at the 
ſame time the book is delivered to him. If 
the plaintiff does not enter the iſſue, the de- 
fendant may at the expiration of the rule, 
and give notice of trial by proviſo ; but then 
the plaintiff ought to return to the defend- 
ant the money he received from him for the 
entry on his part. 
paper-· days. Tueſdays and Fridays in every term are 
called ſpecial paper-days, becauſe the court 
goes into the paper before they enter upon 
motions. | 
On ſetting According to the antient uſage and practice 
down a cauſe of this court, no cauſe is to be put in the pa- 
for _ per of cauſes for argument without inſerting 
term ang the term and number of the roll on which 
number of the pleadings are entered ; and therefore all 
the roll to be attornies are to produce to the clerk of the 
inſerted. papers at the time of their ſetting down their 
Andrews 31. cauſes, the term and number of the roll ac- 
cordingly. 

All cauſes ſtanding for argument in the 
ſpecial paper, to come on in the ſame order 
in which they are there entered, and fo to 
continue to ſtand, till they ſhall be argued : 
and none to be put off, without a previous 
ſpecial application to the court, Bur. Rep. 52. 
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S 

4 Of making up iſſues. 

1 

Þ HE general practice is to make up the Of what term 
Ff iſſue, and enter it on a roll of that term an iſſue is to 
. in which the plea was delivered, which roll be made ups 


is therefore called the plea-roll; indeed it has 
been * held, that a plea delivered in one term 
may be entered as of the ſubſequent term 
with an imparlance; but there are many caſes 
in which this may not be done, particularly 
in caſes of pleas in abatement where it would 
vitiate the plea. I have known ſome attor- 
nies go ſo far as to make up the iſſue of a 
term ſubſequent to all the pleadings, with a 
memorandum of a Þ bill of two or three 
terms after the term in which the declaration 
was delivered; but as this is not warranted 


by 


— 


R 


* Debt on a bond, plea as to part, payment, demur- 
rer. Curia : this being a plea only to part, there is a 
diſcontinuance as to the refidue, But the plea ap- 
pearing by the record to be of the preſent Hilary term, 
it was held that the plaintiff might ſtill take judgment 
for the reſidue by nil dicit; though it was objected 
that the plea was actually delivered in Mzichae/mas 
term, and ought to be ſo entered; the clerks certify - 
ing the court, that though the plea was delivered in 
Michaelmas term, yet it being only a plea to enter, it 
might be entered as of Hilary term, and ſo trick for 
trick. Hil. 3 Ann. B. R. Market and Jobsſon, Salk. 
180. 1 R. Raym. 121. 

+ Iſſue entered on a roll Eafter term, with a memo- 
randum of a bill of Hilary term, trial and verdi& pro 
D. Rule for a new trial on payment of coſts, and 
bringing the damages found into court ; the plaintiff 

made 
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The memo- 
randum. 


Imparlance. 


Where the 
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by the pleadings, may after deprive the de- 
fendant of ſome part of his defence, and is 
only to avoid paying poſt terminum. I think 
it ought not to be followed or encouraged. 

In all caſes where your proceedings are 
by bill, you begin with the memorandum, 
which varies in four caſes. 1. Where the 
bill or declaration is of the ſame term with 
the iſſue. 2. Where it is of a precedenr 
term. 3. Where it is of above 4 terms 
paſt. 4. Where it is of a particular day in 
a term, and that is where the cauſe of action 
aroſe in that term, and then you make the 
memorandum of a day in that term, ſubſe— 
quent to the day on which the cauſe of ac- 
tion accrued, 

When the deſendant pleads in or of the 
ſame term in which the declaration was de- 
livered, there is no imparlance to be entered; 
but if the defendant has *rill the next term 
to plead, then you make up the iſſue with an 
imparlance, unleſs it be a plea in abatement 
pleaded within the firſt four days of the 
term, as of the precedent term. And if the 


plea is of two plea be of two or three terms ſubſequent to 
orthree terms 


ſubſequent to 
the declara- 
ration, 


the declaration, you enter but * one impar- 
lance ; 


— 


made up a new plea roll of Michaelmas term, with a 
memorandum of a bill of Trinity term, trial and ver- 
dict pro Q. ſet aſide for irregularity. This does not ap- 
pear to be the ſame cauſe, and the plaintiff hath not 
purſued the rule which was to try the ſame iſſue. 
Carth. 198. 

* Demurrer to a declaration; exception, that the 
ation was diſcontinued, becauſe the declaration was of 
Michael- 
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lance; taking no notice of the intervening 

terms, as if the declaration be of Hilary term, 

and the plea of Mchazlmas term following, 

you enter it upon a roll of Michaelmas term, 

and begin your memorandum thus : be it re- 

membered, that in the term of St. Hilary la- 

paſt, &c. then and after the end of the decla- 

ration you go on and ſay, And now at this day, 

that is to ſay, on Monday next after three 

weeks from the day of S. Michael in this 

ſame term, to which day, Sc. There are Special im- 
alſo * ſpecial imparlances uſed in caſes of pleas pariances. 
in abatement, and many -precedents ot im- Imparlances 
parlances to + pleas in abatement for both © pions. 
which kinds of imparlance fee the ſecond 


volume. 
Of 


— — 


— — — — — —— — 


NMichaelmas term, and the plea-roll of Eafter term; and 
there is no continuance from Michaelmas term to Hilary 
term, and trom thence to Eaſter term. Sed non alloca- 
tur ; becauſe by the courſe of the King's Bench they ne- 
ver enter continuances until the plea comes in, though 
the declaration was delivered four terms before, Trin. 
2 Am. B. R. Curlewis v. Dudley, 2 R. Raym. 872. 
Salk, I79. 

In an action againſt H. he pleaded to the juriſdic- 
tion of the court, and the declaration being not deli- 
ve ed four days before the end of the term, pleaded it, 
as he might by the courſe of the court, within the firſt 
tour days in the ſubſequent term ; and the clerk, to 
avoid the trouble of making up the poſt ro!l, entered it 
| with a ſpecial imparlance as of the ſubſequent term, 
1 which ſpoiled the plea: and the clerks were ordered to 

make up poſt rolls, and not to uſe theſe ſpecial impar- 

lances, which Helt ch. j. ſaid were crept in of late, and 

were not known formerly, Mich. 10 M. 3. 3. R. 
4 An nymut, Salt. 367. See 2 R. Raym. 1208. 

\ 1 lt was reſolved that the courle of the King's 

Bench is, that although the plaintiff after a bar pleaded 


have 
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Of Michaelmas term in the 16th year of the 
reign of our ſovereign lord George the third, 
now king of Great Britain, &c. 


Middleſex, it remembered, that hereto- 

to wit. fore, that is to ſay, in the 
term of the Holy Trinity laſt paſt, before our 
lord the king at Weſtminſter, came A. B. by 
R. A. his attorney, and brought here into 
the court of our ſaid lord the king then there, 
his certain bill againſt C. D. being in the 
cuſtody of the marſhal, Sc. of a * plea of 
treſpaſs upon the caſe (treſpaſs and aſſault, 
or debt, as the ation is;) And there are 


have day to reply two or three terms, no mention ſhall 
be made in the roll of any imparlance or continuance 
But otherwiſe it is of a bar there, for that ſhall con- 
tain the imparlance or continuance, and is in the above 
form ; but no ſuch entry is made upon any replication, 
rejoinder, &c, Wherefore they ſhall be intended, when 


they are generally entered of record, that they were 


made in the ſame term in which the bar, Sc. was 
pleaded ; and by conſequence the plaintiff may take 
advantage of a condition contained in a deed pleaded 
by the defendant, with a profert in curia of a prece- 
dent term, MWymarke's caſe, 5 Rep. 

* The memorandum was de placit. debiti. The de- 
claration was of a plea of annuity, Amended, being 
the miſtake of the clerk. Cartb. 354. Though the 
words de placit. c. are uſually inſerted, yet, as the 
bill itſelf is afterwards ſet forth in hc werba, they are 
not abſolutely neceſſary ; as was determined in C. Bl. 
where, in proceedings by bill, the like memorandum is 
uſcd. Trin. 7, 8G. 2. Adkin v. Worthington, un c. 
And in B. R. on a writ of error from C. B, Mich. 11 
G. 2. Gooftrey v. Reynolds, Andrews 23. 

pledges 
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pledges for proſecuting, namely John Doe and 
Richard Roe, which ſaid bill followeth in 


, theſe words, to wit, Middleſex, to wit, A. B. 
. complains of C. D. being in the cuſtody, &c. 
(fo ſet forth the declaration in hec verba to) 
And thereof he brings ſuit, &c. 
g [Then on a new line the imparlance.] 
8 And now at this day, that is to ſay, on Imparlance. 
o Monday next after three weeks from the day 
4 of St. Michael (the firſt day of the term in 


which the iſſue is joined) in the ſame term, 

to which day the aforeſaid C. D. had leave to 

imparl to the ſaid bill, and then to an- 

ſwer, Sc. before our lord the king at Ve- 

minſter, comes as well the ſaid A. B. by 

his attorney aforeſaid, as the ſaid C. D. by 

A. S. his attorney, and the ſaid C. D. defends 
che wrong and injury, when, Sc. and ſays, 

| IX that (lere inſert the plea to) and of this he Replication. 

puts himſelf upon the country; and the faid 

A. k. doth ® the like. Therefore let a jury Award of 

come thereupon before our lord the King at venire. 

IVeſiminſter on next aſter (ſome 

day of the term in which the iſſue is joined, 

and before the day of trial; if a country 

caule, the laſt day of that term) who are in no 

ways of kin either to the ſaid A. B. or to the 

aforcſaid C. D. to recognize upon their oath 

the whole truth of the premiſles ; becauſe as 


— ee  Om_ 


_ * Iſſue tendered by defendant, and plaintiff joins - 
iſſue, & predia. the defendant fimiliter,” inſtead 
of * & predia. the plaintiff fmiliter :“ this was 
objected in arreit of judgment ; but the objection was 
over-iuled, and the judgment eltabliſhed. 3 Bur. 
Rep. 1793, 1794. 


4 well 
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well the ſaid C. D as the ſaid A. B. have put 
themſelves upon that jury. The ſame day 
is given to the parties aforeſaid, at the fame 
place. 


Memoran= Middleſex. DE it remembered, that on Mon- 
dum of a bill day next after three weeks from 
of the ſame day or S/. Michael (the firlt day of the 
term. 
term) in this ſame term, before our lord the 
king at Veſiminſter, A. B. comes by K. A. 
his attorney, and brings now here into the 
court of our ſaid lord the king there, his cer- 
tain bill againſt C. D. being in the cuſtody, 
(as in the other.) 
There is no imparlance in this caſe, but 
after your declaration you enter the plea with 
a new line thus : 
And the ſaid C. D. by K. R. his attorney, 
comes and defends the force and injury, when, 
Sc. and ſays, Sc. as before. 
; nr If the declaration be of above four terms 
of above four ſtanding, you ſay, Be it remembered, that 
terms paſt, heretofore; that is to ſay, in the term of S:. 
Hilary in the ſixteenth year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, Sc. before our ſaid lord 
the king at Neſiminſter, came A. B. by K. A. 
his attorney, SCS. 
In this caſe there is an imparlance, as be- 


fore. 


Memoran- , | 
dum of a bill Middleſex, L E it remembered, that on Tueſ- 
of a particy- #0 wit. day next after fitteen days from 
lar day in the the day of St. Martin (a day after the cauſe 
Ki. of action accrued) in this ſame term, or in 


Michbaelmas 
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Michaelmas term laſt paſt, as the caſe ſhall be 
Vide antea, fol. 


Eight days excluſive is ſufficient notice of Eight days 
trial, and of executing a writ of inquiry 1n notice of trial 
all caſes whatſoever, excepting cauſes in Lon- and inquiry 
don and Middleſex, where the defendant lives AY 
forty * computed miles and upwards from 
London, when fourteen days notice mult be 
given; and excepting cauſes wherein no pro- 
ceedings have been had for four terms after 
iſſue joined; in which caſe a term's notice 
mult be given, and fo likewife when by pro- 
viſo, unleſs the caule has been ftayed by in- 
junction or privilege. 

Sunday is to be accounted a day in theſe Sunday one 
notices, ſo it be not the day on which the no- of the days, 


tice was given. 


Every notice of trial, or of executing a Notices and 
writ of inquiry, and all countermands ought counter- 
to be in writing; and given to the attorney _— = 
or agent in the cauſe, and not to the party 5 
himlelf. Say. Rep. 133. 

Notice of trial is generally given to the de- 
fendant's attorney on the back of the iſſue, 
in this manner, | 


Mr. B 


Take notice of trial in this cauſe for the laſt Notice of 
fitting in this preſent Michaelmas term aj trial. 
Guiltaall, London. 


Your humble ſervant, 
1oth Nov. 1776. R. R. 


attorney for the plaintiff. 


* 2 Sera. 954, 1216, 2 Barnard, K. B. 331. 
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If plaintiff finds himſelf incapable of prov- 
ing his caſe, or fubſtantiating his demand, 
from defect of evidence, or chuſes not to try 
his caule for any other caule, according to his 
notice, he muſt countermand, which mult be 
done two days excluſive of the day of giv- 
ing ſuch countermand, before the cauſe was 
iatended to have been tried. 


Countermand of notice of trial, 


In the King's Bench. Doe 
againſt 
Noe. 


Take notice that I do hereby countermand 
the notice of trial given you in this cauſe. 


Dated this "day of June 1776. 
Your's, Sc. 
To Mr, Riley, defend- Tonathan Collier, 


ant's attorney, plaintifl's attorney. 


Ten days po- No indictment, information or cauſe what- 
e, _ ſoe ver, ſhall be tried at a prius before any 
Gane lives a judge or juſtice of aſſiſe, or / prius, or at 
Love 45 miles the ſittings in London or Meſtminſter, where 
from Lon- the defendant or defendants reſide above 40 
don. miles from the ſaid cities reſpectively, unleſs 
notice of trial in writing has been given at 
leaſt ten days before ſuch intended trial. 
Slat. 14 Geo. 2. c. 17. J 4. 
S'x days In caſe any party or parties ſhall have given 
4 ag iermand ſuch notice of trial, as aforeſaid, and ſhall 
of iuch no- 
not afterwards duly countermand che ſame in 
writing, 
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writing, at leaſt ſix days before ſuch intended 
trial, every ſuch party ſhall be obliged to pay 
unto the party or parties, to whom ſuch no- 
tice of trial ſhall have been given, as afore- 
ſaid, the like colts and charges as if ſuch 
notice of trial had not been countermanded. 
Same ſtat. ſ. 5. 

No record of i, privs ſhall be ſcaled or [fue to be 
paſſed at the niſi prius otfice by the cuſtos bre- entered be- 
dium of this court, or any clerk of the office, _ "_ 
before the iſſue or part of it be fairly entered ane. 
on record, and ſuch entry and the record of 
nifs prius be firſt ſigned by the ſecondary of 
the court. Trin. 1 Jac. 2. Micb. g Anne. 

As to the manner of entering iſſues on re- 
cord, ſee hereafter. 

The nifi prius record is to be ingroſſed on Manner of 
a preſs of parchment, ſtamped with a double ingroſſing the 
half-crown ſtamp. _— of maſk 

For your direction herein, I ſhall give you?“ 
the following precedent prepared at the niſi 
prius office, 


Pleas before our lord the king at Weſtminſter 
of the term of in toe year 
of the reign of our ſovereign lord George 
the third, by the grace of God, of Great 
Britain, France and Ireland, king, defen- 
der of the faith, and in the year of our 
Lord 177 . Roll. 


Middleſex, DE it remembered (as before, Memoran- 
to wit. fol. , to ) entering dum of a for- 
the whole iſſue verbatim, concluding with mer term. 
theſe words, The ſame day is given to the 
Var. I. * „parties 


. — 
— —— 2 — 
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e parties aforeſaid at the ſame place; “ and 
then enter another placita in the following 
manner. 


Pleas before cur lord the king at Weſtminſter 


of the term of in the year 
of the reign of cur ſovereign lord George 
the third, by the grace of God, of Great 
Britain, France and Ireland, king, defender 
of the faith, and in the year of our Lord 


197 |. 


Middleſex, HE jury between A. B. plain- 
to wit, tiff, by his attorney, and C. D. 
defendant, of a plea of treſpaſs upon the caſe, 
is reſpited before our lord the king at Meſi- 
minſter to (the next return-· day after the trial; 
it in the country, make the firſt day in the 
next term the day in bank) unleſs the king's 


right truſly and well beloved WÄilliam lord 


Mansfield, his majeſty's chief juſtice aſſigned 
to hold pleas before the king himſelf, ſhall 
firſt come on (the day of trial, if after term 
the firſt day of the ſittings) at Weſtminſter Hall 
m the faid county of Middleſex, according 
to the form of the ſtatute in ſuch caſe made 
and provided, for default of the jurors, be- 
cauſe none or them did appear ; therefore let 
the ſheriff have the bodies of the ſaid ju- 
rors to make the ſaid jury between the par- 
ries aforeſaid of the plea aforeſaid accordingly. 
The ſame day is given to the partes — 
at the ſame place. 

If the plaintiff and defendant have any ad- 
dition, add it to the Jarata. bu 
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If in London, ſay, at the Guiiahall of the 
city of L-ndoz aforeſaid. 

If for the aſſiſes, tay, Unleſs his majeſty's 
juſtices aſſigned to take the aſſiſes for the 
county aforeſaid ſhall come firſt on (the firſt 
day of the aſſiſes) at (the place where the aſ- 
ſiſes are held) in the ſaid county, And at 
the end of the zurata add, 

And be it known, that the king's writ in Le ſciendum, 
this caſe upon record was delivered to the 
under-ſheriff of the county aforeſaid on (the 
laſt day of the term) in this ſame term before 
our lord the king at Veſiminſter to be execu- 
ted according to law at his peril. | 

The record being ready to be ſealed, you Of ſealing a 
carry it to the 7 privs office to be ſealed, che record. | 
where you pay 75. 64. for the firſt eight 
ſheets, and 7 5s. for every eight ſheets after, | 
and 6 d. to the ſealer, 

By a rule of court made 1n Trinity term Record for 
31 Car. 2. no record of nif/ prius tor trial of _— — — 
any iſſue at the aſſiſes, ſhall be ſcaled after the che and of 
end of three weeks after any iſſuable term; three weeks 
but the practice is at preſent altered; for by after the 
a judge's order, for which you pay 23. to the term. 
officer, you may have your record ſealed at Practice al- 
any time before the aſſiſes *. —_— 


The 


5 — 


In the pleading and joining of the iſſue the de- 
fendant's chriſtian name was miſtaken; but the court 
would amend that, it being rightly named before in the 
record. 1 Vent. 25. 

Motion to amend the diftringas and jurata in the nife 
Prius record by the plea-roll, the day of i privs was 
after the day in bank, The verdict which was for the 

. plaintiff 


— —— — — —— — 
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The form of the venire. 


GE ORGE the third, by the grace of 
God, of Great Britain, France and Ire- 
land, king, defender of the faith, c. To 
the ſheriff of Middleſex greeting: We com- 
mand you, that you caule to come before us 
at Weſiminſtcr, on next after 
(ſome day of the term in which the iſſue 
was joined, and before the day of trial; if 
a country cauſe the Jaſt day of the term) 
twelve“ free and lawful men of the + body 


of your county [If it be an action on a pe- 


nal ſtatute, inſtead of the body of your coun- 
ty, ſay, Of the neighbourhood of L. (the 
place where the action is laid in the de- 
claration) in your county] each of whom has 
ten pounds by the ycar of lands, tenements 
or rents, at the lcaſt, by whom the truth of 
the matter may be the better known, and 
who are in no wite of kin either to 4. B. the 
plaintiff, or to C. D. defendant, to make a 


* 


plaintiff was ſet aſide, for this is not amendable; and if 
ſo the judge had no authority to try the cauſe. Mich. 
11 K. 3. B. R. Child v. Harvey, Carth. 506. 1 K. 
Raym. 5 11. Salk. 48. Sed wide fiat. 5 Geo. 1. c. 13. 
* T. Raym. 417. 1 Keb 563. 1. e. Freeholders. 


3 Inſl. 27. Cro. Eiiz. 618. 


+ Every wenire facias tor the trial of any iſſue in any 
action or ſuit in any of her majeſty's courts of record at 
We/tmin/ler, ſhall be awarded of the body of the proper 
county where ſuch iſſue is triable, Stat. 4 & 5 ann. 
& 1014. 7. 

Provided that this ſhall not extend to any action upon 
any penal ſtatute, c. Same ſtat. J. 7. 


certain 
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certain jury of the country between the par- 
ties aforeſaid, of a plea of treſpaſs on the caſe, 
(as the action is) becauſe as well the laid C. D. Stat. 4 W & 
as the ſaid A. B. between whom the mat- M. c. 24. 
ter in variance is, have put themſelves upon © 25: 
that jury; and have there then the names 
of the jurors and this writ, Witneſs William 
lord Mansfield at Weſtminſter, the 23d day of 
Fanuary in che year of our reign, 
Lee. 


This writ is not ſigned, but only ſealed, 
for which you pay 7 4. 


GEORGE the third, Sc. To the ſhe- Venire in 
riff of Lancaſſ ire greeting. We command ejectment by 
you, that you cauſe to come before us where- original. 
ſoever we ſhall then be in England, on the 
octave of the purification of the bleſſed vir- 
gin Mary, twelve free and lawful men of 
your county, each of whom hath ten pounds 
of lands, tenements or rents by the year at 
the leaſt, by whom the truth of the matter 
may be the better known, and who neither 
to Thomas Neale the plaintiff, nor to John 
Wilding, Thomas Harriſon, &c. defendants, 
are any ways related, to make a certain jury 
of the county between the parties aforeſaid, 
of a plea of treſpaſs and ejectment; becauſe 
as well the aforeſaid Thomas Neale, as the 
aforeſaid Jobn Wilding, Thomas Harriſon, c. 
between whom the matter is in diſpute, have 
put themſelves upon that jury; and have you 
then there the names of the jurors and this 
writ, Witneſs William lord Mansfield at 

wy Weſt 
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Weſtminſter, the twenty-third day of January 
in the year of our reign, 

Lee. 


One of the Information againſt one of the ſheriff's of 
ſheriff's a de- the city of Cheſter , ſuggeſtion that the de- 
fendant, ve fendant is one of the ſheriffs, and venire 
— awarded to the other, and adjudged to be 

well awarded. Carib. 214. 4 Med. 65. 


Kin. 104. 
Of trials by If the plaintiff ſhould not proceed to trial 
proviſo, within the time he ovght by the courſe of 


the court, the defendant having given a rule 
for the plaintiff to enter his iſſue (f not al- 
ready entered) and the iſſue being entered, 
may have a venire by proviſo, and proceed 
to trial, In the venire by proviſo, after the 
words, „have put themſelves upon that 
jury,“ add, * Provided always, that if 
* two writs ſhall therevpon come to you, 
„you ſhall execute n return only one of 
* them; and have, Sc.“ 

But in Lilly's Entries, fel. 676. it is ſaid, 
theſe words ate not to be put in the ↄenire, 
but in the diſtringas after piur. defalt. Vide 
fiat. 1 @ BW. 3. c. 32. 

Plaintiff on If the plaintiff enter not his iſſue within 
rule muſt en the time allowed by the rule, he ſhall 
ter his iſſue, be nonſuited, and the defendant have his 
or be non- colts 


—_— 5 If the action be laid in London or Middle- 
enter iſſue the ſex, the defendant ought not to give a rule 
ſame term, for the plaintiff to enter his iſſue the ſame 
unleſs notice term in which the iſſue is joined, unleſs notice 
EU Swe of trial hath been given; and in a n 

caule 


„„ 
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cauſe the plaintiff is no ways bound to enter 
his iſſue the ſame term. Praxis U. B. 24. 

The plaintiff muſt enter his iſſue if the ac- what time 
tion is in London or Middleſex, and bring the the plaintiff 
record in the office within four days after no- bas to enter 
rice of the rule; if in the country, before the * 
continuance- day of that term, or a non-proſs 
may be ſigned and entered. 

No trial can be had by proviſo in Landon When a trial 
or Middleſex *cill default made by the plaintiff Þy provito 
after the iſſue is entered on record, nor in Y be had. 
country cauſes 'till the plaintiff hath made 
default in trying his cauſe the next aſſiſcs after 
the iſſue is entered on record; and in neither 
caſe *till a rule for a trial by proviſo is en- 
tered, Praxis U. B. 24. 

Notice of trial muſt be given by the de- Notice of 
fendant to the plaintiff in all caules by pro- — os 
viſo. Eaſter 1651. "OY 

If the defendant does not proceed to trial Coſis for not 
by proviſo, according to his notice, or coun- going to trial 
termand in time, the plaintiff ſhall have his b? proviſo. 
colts to be taxed. 

Executor or adminiſtrator ſhall pay coſts 
for not going to trial according to notice, 

3 Bur. Rep. 1584. or upon a nonſuit. 3 Bur. 
Rep. 1586. 

Both plaintiff and defendant may carry Both plaintiff 
down the record at the ſame time, but the and defend- 
trial ſhall be on the plaintiff's record, if he 4. may car- 
enters it with the marſhal; but if he refuſes 4.4 3 — 
or omits to enter it, the defendant may pro- 
ceed on his record. 

But now the practice of trials by proviſo If plaintiff 
ſeems to be quite gone; for where any iſſue neglects to 
ſhall be joined in any action or ſuit at law, 5 N 
and the plaintiff or plainriffs in any ſuch ac- on motion te 

4 ON give zudg- 
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Weſtminſter, the twenty-third day of January 
in the year of our reign, 
Lee. 


One of the Information againſt one of the ſheriff's of 
ſheriff's a de- the city of Cheſter ;, ſuggeſtion that the de- 
fendant, ve fendant is one of the ſheriffs, and venire 
nire awarded awarded to the other, and adjudged to be 
to the other, 

well awarded. Carib. 214. 4 Med. 65. 


Skin. 104. 
Of trials by If the plaintiff Mould not proceed to trial 
proviſo, within the time he ovght by the courſe of 


the court, the defendant having given a rule 
for the plaintiff to enter his iſſue (f not al- 
ready entered) and the iſſue being entered, 
may have a venire by proviſo, and proceed 
to trial. In the venire by proviſo, after the 
words, „have put themſelves upon that 
jury,“ add, * Provided always, that if 
* two writs ſhall therevpon come to you, 
% you ſhall execute n return only one of 
„ them; and have, Sc.“ 

But in Lilly's Entries, fel. 676. it is ſaid, 
theſe words ate not to be put in the genire, 
but in the diſtringas after piur. defalt. Vide 
flat. 76 8 M. z. c. 32. 

Plaintiff on If the plaintiff enter not his iſſue within 
rule muſt en the time allowed by the rule, he ſhall 
ter his iſſue, be nonſuited, and the defendant have his 
or be non- colld 


nagar 4 If the action be laid in London or Middle- 
enter iſſue the /ex, the defendant ought not to give a rule 
ſame term, for the plaintiff to enter his iſſue the ſame 
unleſs notice term in which the iſſue is joined, unleſs notice 
of ial Sin- of trial hath been given; and in a country 

caule 
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cauſe the plaintiff is no ways bound to enter 
his iſſue the ſame term. Praxis U. B. 24. 

The plaintiff muſt enter his iſſue if the ac- What time 
tion is in London or Middleſex, and bring the the plaintiff 
record in the office within four days after no- bas to enter 
rice of the rule; if in the country, before the his iſſue. 
continuance- day of that term, or a non-proſs 
may be ſigned and entered, 

No trial can be had by proviſo in Landon When a trial 
or Middleſex *till default made by the plaintiff Þy proviſo 
after the iſſue is entered on record, nor in * be had. 
country cauſes *till the plaintiff hath made 
default in trying his cauſe the next aſſiſcs after 
the iſſue is entered on record; and in neither 
caſe *till a rule for a trial by proviſo is en- 
tered. Praxis U. B. 24. 

Notice of trial muſt be given by the de- Notice of 
fendant to the plaintiff in all cauſes by pro- 8 - 
viſo. Eaſter 1651. EIT 

If the defendant does not proceed to trial Coſis for not 


by proviſo, according to his notice, or coun- going to trial 


rermand in time, the plaintiff ſhall have his b proviſo. 
coſts to be taxed. 
Executor or adminiſtrator ſhall pay coſts 
for not going to trial according to notice, 
3 Bur. Rep. 1584. or upon a nonſuit. 3 Bur. 
Rep. 1586. 


Both plaintiff and defendant may carry Both plaintit 


down the record at the ſame time, but the and defend- 
trial ſhall be on the plaintiff's record, if he àut Pay car- 
enters it with the marſhal; but if he refuſes 5. —_ * 
or omits to enter it, the defendant may pro- 

ceed on his record. 

But now the practice of trials by proviſo If plaintiff 
ſeems to be quite gone; for where any iſſue neglects to 
ſhall be joined in any action or ſuit at law, ares 4-06 
and the plaintiff or plainriffs in any ſuch ac- on motion te 
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ment as in tion or ſuit have or hath neglected, or ſhall 
es of non neglect to bring ſuch iſſue on to be tried ac- 
: cording to the courſe and practice of the court, 
the judges, at any time after ſuch neglect, 
upon motion made in open court (due notice 
having bein given theres may give the like 
judgment for the defendant or defendants in 
every ſuch action or ſuit, as in caſcs of non- 
Unleſs on juſt ſuir, unleſs the judges ſhall, upon juſt cauſe 
cauſe ſhall al- and reafonable terms, allow any further time 
low further or times for the trial of ſuch iſſue; and if 
time. . . 1 
the plaintiff or plaintiffs ſhall neglect to try 
On ſecond ſuch iſſue with n the time or times fo allowed, 
neglect, judg- then, and in every ſuch caſe, the judges ſhall 
1 be. proceed to give ſuch judgment, as aforeſaid. 
: „ 
Such judg- All judgments given by virtue of this act, 
ment to be of ſhall be of the like force and effect as judg- 
like effect as . 
judgment on ments upon nonſuit, and of no other force 
ma or effect. Same flat. ſ. 2. 
Deſendant to Provided alſo, that the defendant or defend- 
have his coſts, ants ſhall, upon ſuch judgment, be awarded 
where upon his, her or their coſts, in any action or ſuit 
nonſuit he : . 
would be in- Where he, ſhe or they would, upon nonſuit, 
titled to the be intitled to the ſame, and in no other ac- 
ſame. tion or ſuit whatſoever. Same flat. ſ. 3. 
Of proceed. In order to apply for judgment upon this 
ing in order ſtatute as in cates of nonſuit, you muſt give 
_ — notice of the motion, and have an affidavit 
Ja of the ſtate of the proceedings and of the 
e plaintiff's default in proceeding to trial, and 
alſo of the ſervice of the notice of the mo- 
tion; upon reading of which affidavit and 
of the entry of the iſſue upon record (which 
you muſt have brought into court for that 
purpoſe) the court will make a rule for the 
plaintiff 
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plaintiff to ſhew cauſe why the like judgment 
ſhould not be given for the defendant as in 
caſes of nonſuit. | 

On ſhewing cauſe on a rule π¾ũ⁷] on the Executor 
above ſtatute, it was inſiſted, that plaintiff within #4 
being an executor, the act did not extend to Geo. 2. 
him: but the court ſaid, an executor muſt © “ 
pay coſts for not going on to trial. M. S. 
notes B. K. Mich. 15 Geo. 2. 1742. Jennings 
v. Johnſon. 

Motion for like judgment, as in caſe of Rule niſi for 
a nonſuit, and that maſter ſhould tax coſts _ 
tor not going to trial according to notice un- 2nꝗ for coſts 
countermanded, refuſed; for coſts in both for not pro- 
caſes, being founded on different rights, ceeding to 
ought not to be blended together: but if the trial refuſed, 
court, on ſhewing cauſe, againſt the judg- 
ment of nonſuit, grants plaintiff further time, 
it is always on payment of coſts for not pro- 
ceeding to trial, unleſs notice thereof was 
countermanded in time. M. S. notes B. R. 
Mich. 21 Geo. 2. 1748. Earl Leiceſter v. 
Wooden. | 

Rule i on behalf of acommon informer, Like judg- 
in a guitam action upon the ſtatute for killing ment. &c. 
game, tor like judgment, as in caſe of a non» — pri 
ſuit, granted; and no cauſe being ſhewn, tion. 
made abſolute. Wilſ. Rep. B. R. 325. 8 

Such a rule was diſcharged on ſhewing All the de- 
cauſe, becauſe the third detendant in an action fendants muſt 
where in there were bree, had not joined in the — 
application with the other two. See Say. the ſtatute. 
Rep. 22, 103. 


It 


— 


— - _ — — 
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ment as in tjon or ſuit have or hath neglected, or ſhall 
_ of non neglect to bring ſuch iſſue on to be tried ac- 
: cording to the courſe and practice of the court, 
the judges, at any time after ſuch neglect, 
upon motion made in open court (due notice 
having bein given therecf) may give the like 
judgment for the defendant or defendants in 
every ſuch action or ſuit, as in caſes of non- 
Unleſson juſt ſuir, unleſs the judges ſhall, upon juſt cauſe 
cauſe ſhall al- and reaſonable terms, allow any further time 
low further or times for the trial of ſuch iſſue; and if 
time, 3 N 
the plaintiff or plaintiffs ſhall neglect to try 
On ſecond ſuch iſſue with n the time or times fo allowed, 
neglect, judg- then, and in every ſuch caſe, the judges ſhall 
3 be- proceed to give ſuch judgment, as aforeſaid. 
OTC» 
Stat. 14 Geo. 2. c. 17. /. 1. 
Such judg- All judgments given by virtue of this act, 
ment to be of ſhall be ” the like force and effect as judg- 
like effect as : 
judgment on ments upon nonſuit, and of no other force 
neat. or effect. Same flat. ſ. 2. 
Defendantto Provided alſo, that the defendant or defend- 
have his coſis, ants ſhall, upon ſuch judgment, be awarded 
where upon his, her or their coſts, in any action or ſuit 
nonſuit he . , 
would be in- Where he, ſhe or they would, upon nonſuit, 
titled to the be intitled to the ſame, and in no other ac- 
ſame. tion or ſuit whatſoever. Same ſat. ſ. 3. 
Of proceed. In order to apply for judgment upon this 
ing in order ſtatute as in cates of nonſuit, you muſt give 
* Pawan notice of the motion, and have an affidavit 
Jet of Of the ſtate of the proceedings and of the 
nonſuit. plaintiff's default in proceeding to trial, and 
alſo of the ſervice of the notice of the mo- 
tion; upon reading of which affidavit and 
of the entry of the iſſue upon record (which 
you muſt have brought into court for that 
purpoſe) the court will make a rule for the 


Plaintiff 


. . 
* She * = 
” > a6 . 


by 
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plaintiff to ſhew cauſe why the like judgment 
ſhould not be given for the defendant as in 
caſes of nonſuit. *. 

On ſhewing cauſe on a rule zv on the Executor 
above ſtatute, it was inſiſted, that plaintiff within 14 
being an executor, the act did not extend to Geo. 2. 
him: but the court ſaid, an executor muſt © 7 
pay coſts for not going on to trial. M. S. 
notes B. K. Mich. 15 Geo. 2. 1742. Jennings 
v. Jobnſon. 

Motion for like judgment, as in caſe of Rule niſi for 
a nonſuit, and that maiter ſhould tax coſts — 
tor not going to trial according to notice un- nd for coſts 
countermanded, refuſed; for coſts in both for not pro- 
caſes, being founded on different rights, ceeding to 
ought not to be blended together: but if the trial refuſed, 
court, on ſhewing cauſe, againſt the judg- 
ment of nonſuit, grants plaintiff further time, 
it is always on payment of coſts for not pro- 
ceeding to trial, unleſs notice thereof was 
countermanded in time. M. S. notes B. R. 

Mich. 21 Geo. 2. 1748. Earl Leiceſter v. 
Wooden. 

Rule vi, on behalf of acommon informer, Like judg- 
in a guitam action upon the ſtatute for killing ment, &c. 
game, tor like judgment, as in caſe of a non» —_ be 
ſuit, granted; and no cauſe being ſhewn, tion. 
made abſolute. Will. Rep. B. R. 325. | 

Such a rule was diſcharged on ſhewing All the de- 
cauſe, becauſe the third defendant in an action fendants muſt 
wherein there were three, had not joined in the „lie — oy 
application with the other two, See Say, — < 

the ſtatute. 
Rep. 22, 103. 


It 
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Judgment on 
the ſtatute de- 
nied in B. R. 
but granted 
in C. P. in 


reple vin. 


Diſtringas. 


The Attorney's Pyactice 


It has been holden in this * court, that de- 
fendant, in an action of replevin, ought 
never to have judgment as in caſe of a non- 
ſuit, becauſe as he is himſelf an actor, he 
might have tried the cauſe. Say. on Coſts. 
142, 

In an action againſt two, judgment againſt 

one by default, rule for judgment for the 
other, as in caſe of a nonſuit, purſuant to the 
above ſtatute, yet this defendant cannot have 
his coſts taxed as in caſe of a nonſuit; be- 
cauſe the caſe of a nonſuit does not here ex- 
iſt ; for if the plaintiff be nonſuited, he muſt 
be out of court as againſt both defendants, 
whereas he hath obtained judgment againſt 
one of them. Bur. Rep. 359. Say. Rep. 
142. 
Judgment, as in caſe of a nonſuit, ought 
not to be given, unleſs all the defendants ap- 
ply for it. Say. Rep. 22. Wilſ. Rep. B. R. 
325. S. C. but this point does not appear; 
however, theſe learned reporters differ in the 
other matter in this caſe, for which we refer 
the reader to their reſpective reports. 

When the venire is returned, you make 
out a diſtringas juratores. 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 


But the court of Common Pleas made a rule ai in 
reple vin abſolute, and obſerved, that the act of parlia- 
ment had made no diſtinction, becauſe the defend- 
ant might carry down the record to trial. E. 26G. 2. 
1753. Bintley v. Scot. and another in replevin. See 
Barnes's notes in the Common Pleas, 


king, 


in the Court ok King's Bench. 


king, defender of the faith, Sc. To the 
ſheriff of Middleſex greeting : We command 
you, that you diltrain the ſeveral perſons 
named in the panel annexed to this writ (an- 
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nex a panel with the ſame names as returned Stat. 3 Geo. z. 
in the panel to the venire facias, with their 25. ſ. 8. 


additions and places of abode; but in caſes 


of the jurors muſt be inſerted as in the next 
following precedent; and in trials at bar the 
niſi frius clauſe muit be omitted) the jury 
ſummoned in our court before us, between 
A. B. plaintiff, and C. D. by all their lands 
and chattels in your bailiwic, fo that neither 
they, nor any one by them, lay their hands 
on them until you ſhall have further com- 
mand therein from us, and that you anſwer 
us of the iſſues thereof, ſo that you may 
have their bodies before us at Weſtminſter, 
on next after (the firſt return- 
day after the day of trial) or before our right 
truſty and well-beloved William lord Mans- 
field, our chief juſtice, aſſigned to hold pleas 
in our court before us, if he ſhall firſt come, 
on (the day of trial, if after term the 
firſt day of the fittings) at Weſtminſter Hall 


6Geo. 2. c. 37. 
. a 24 Geo. 2. 
of trial at bar, or by a ſpecial jury, the names 2 


in the county of Middleſex aforeſaid, accord- Stat. 13 E. 1, 


ing to the form of the ſtatute in ſuch caſe c. 30. 


made and provided; to make a certain jury 4 E. 3- f. 1. 


between the ſaid parties of a plea of * debt, 


* Diſiringas de placito with a blank, omitting debizi. 
Per curiam : it is amendable. Paſ. 4 Ann. Bulleck v. 
Parſons, 2 R. Raym. 1143. Salk 454. Vide Heb. 
240. 1 Brownl. 232. 1 D. 4. 341. p. 6. Cre. Tac, 
528. The ze/e of a diſiringas may be amended, by 
altering the date, Say, Rep. 62. 


(as 


42 E. 3. c. 11. 
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London. 


Aſſiſes. 


Diſtringas 
jur. in eject- 
ment in B. R. 
by original 
for a trial at 


bar. 


Cauſe tried 
that day. 


The Ittomep's Pꝛactice 
(as the action is) and to hear their judgment 
of many defaults; and have there then the 
names of that jury and this writ, Witneſs 
William Lord Mansfield at Weſtminſter, the 
day of (the return of the ve- 
vire) in the year of our reign. 


Lee. 


If in London it muſt be thus: at the 
Guildbail of the city of London aforeſaid. 

If at the aſſiſes thus: or before our ju— 
ſtices aſſigned to take the aſſiſes in your coun- 
ty, if they ſhall firſt come on (che 
firſt day of the aſliſes) at (the place where 
the aſſiſes are held) in your county, accord- 
ing to, &c. 

This writ is only ſealed, for which you 
pay 74. and to the ſheriff, it in Middleſex, 
for the return 125. 


GEORGE the third, &c, To the ſhe- 
riff of Lancaſhire greeting : We command 
you, that you diſtrain Sir Darcey Lever of 
Aterington, Knt. Miles Sandys of Hawkeſhead, 
Eſq; Sc. being the jurors ſummoned in our 
court before us at Weſtminſter, between Tho- 
mas Neale, plaintiff, and Jobn Wilding, Tho- 
mas Harriſon, &c. defendants, by all their 
lands and chattels in your bailiwie; fo that 
neither they, nor any one of them, inter- 
meddle therewith until you ſhall have another 
precept from us, and that you anſwer to us 
out of the iſſues of the ſame, ſo that you 
have their bodies before us on Saturday next 
after three weeks from the day of Eaſter, 


whereſoever we ſhall then be in England, to 
3 make 
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make a certain jury of the country between 
the parties aforelaid of a plea of treſpaſs and 
ejectment, and to hear their judgment there- 
upon of many defaults; and have you then 
there the names of that jury and this writ. 
Witneſs William Lord Mansfield, at Weſtmin- 
Ber, the twelfth day of February in the —— 
year of our reign. 


Lee. 


Where it ſhall appear to the court, that it Of granting 
will be neceſſary that the jurors ſhould have a view. 
the view of the meſuages, lands, or place in 
queſtion, in order to their better underſtand- 
ing the evidence, the court may order a ſpe- 
cial writ of diſtringas to iſſue, by which the 
ſheriff (ſhall be commanded to have fix out 
of the firſt twelve of the jurors named in ſuch 
writ, or ſome greater number of them, at 
the place in queſtion, ſome convenient time 
before the trial; who then and there ſhall 
have the matters in queſtion ſhewn to them 
by two perſons in the writ named to be ap- 
pointed by the court; and the ſheriff ſhall 
by ſpecial return certify, that a view hath 
been had, according to the command of the 
writ. Stat. 4 & 5, Anne, c. 16. ſ. 8. | 

Where a view ſhall be allowed in any caſe, 
ſix of the jurors named in the panel, or more, 
(who ſhall be mutually conſented to by the 
parties on both ſides, or if they cannot agree, 
ſhall be named by the proper officer of the 
court, or if need be, by a judge, where the 
cauſe is depending, or by the judge before 
whom the cauſe ſhall be brought on to trial) 
ſhall have the view, and ſhall be the firſt 

ſworn, 


2 r 
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ſworn, or ſuch of them as appear on the jury 
to try the cauſe, before any drawing (by bal- 
lot) and ſo many only ſhall be drawn to be 
added to the viewers who appear, as ſhall 
make up the number of twelve. Stat. 3 
Geo. 2. c. 25. . 14. Made perpetual by 
ſtat, 6. Geo 2. c. 37. 

As the having a view was not, by either 
of theſe ſtatutes, made a matter of courſe, 
though ſuch a practice had prevailed, and 
had been abuſed to the purpoſes of delay, the 
court thought ic their duty to take care, that 
their ordering a view ſhould not obſtruct juſ- 
tice, and prevent the cauſe from being tried 
and they reſolved not to order one any more, 
without a full examination into the propriety 
and neceſſity of it; unleſs the party praying 
it would come into ſuch terms as might pre- 
vent an unfair uſe being made of it; for all 
the judges of this court were clearly of opi- 
nion, that the act of parliament meant that a 
view ſnould not be granted, unleſs the court 
was ſatisfied that it was proper and neceſſary: 
and they thought it better that a cauſe ſhould 
be tried upon a view had by any ſix, or by 
fewer than ſix, or even without any view, 
than be delayed for a great length of time. 
Bur Rep. 252. 

The rule that was made in the firſt inſtance 
that happened, the expedient was propoſed by 
the court, and was received with general ap- 
probation, as is above mentioned, was drawn 
up in the following words : 


Saturday next after 15 days of St. Hi- 
lary in the 3oth year of king George the ſe- 
cond,” 6 


Pierce, 


„ ...aats. 4 —_ Yy 5 * 9 


in the Court ok King's Bench. 
Pierce, Eſq; v. Earl of Falconberg and 


others.” 


„ By conſent of counſel on both ſides, it 
is ordered, that there iſſue a writ of diſtringas 
juratores to be directed to the ſheriff of the 
county of York; in which ſhall be contained 
a clauſe commanding the ſaid ſheriff to have 
ſix or more of the firſt twelve of the jurors 
to be impanelled and returned to try the iſſue 
between the parties, at the place in queſtion, 
before the time of the trial of the ſaid iſſue, 
to wit, upon, Cc. and that B. R. on the part 
of the plaintiff, and J. V. on the part of the 
defendant, ſhall attend on the fame day and 
ſhew the matters in queſtion to the ſaid ſix 
or more of the firſt twelve of the ſaid jurors; 
and that the expences of taking the ſaid 
view ſhall be equally borne by both parties: 
and no evidence ſhall be given, on either fide, 
at the time of taking thereof.” 

* And by the like conſent, it is further 
ordered, that in caſe no view ſhall be had; 


or if a view ſhould be had by any of the ſaid 


jurors (whether they ſhould happen to be 
any of the twelve jurors who ſhall be firſt 
named in the ſaid writ, or not); yet the 
ſaid trial ſhall proceed; and no objection ſhall 
be made on either ſide, either for want of a 
view, or that a view was not had by any of 
the twelve jurors firſt named, or for that it 
was not had by any particular number of the 
jurors named in the ſaid writ, or for want of 

a proper return to the ſaid writ.” 
The above recited rule was for a view 
to be had by a ſpecial jury ; and was made 
abſolute 
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abſolute at once, being conſented to by both 
parties: but during the remainder of the ſaid 
term (of Hilary 1757) and alſo during the 
three following terms (of Eaſter, Trinity and 
Michaelmas, 1757) the court, upon proper 


_ affidavits granted like rules (mutatis mutan- 


dis) in caſes that were to be tried by common 
juries; making them only to thew cauſe; 
others abſolute in the firſt inſtance ; but none 
without proper affidavits. Soon after, viz, 
in Trinity term 1758, they had made all theſe 
rules abſolute in the firſt inſtance; ſome upon 
afhdavit; others as of courſe : ſince which 
time, they are become motions of courſe, 
without affidavit. | 


The form of them is as follows : 


If the trial is to be by a ſpecial jury, the 
rule runs thus : 

It is ordered that there iſſue a writ of 
diſtringas juratores, &c. &c. — taking there- 
of ;” (in the words of the firſt clauſe of the 
above recited rule between Pierce and Lord 
Falconberg and others). The additional 
clauſe is expreſſed in theſe terms The 
plaintiff (or the defendant, viz. the party 
who prays the view,“) conſenting that in 
Caſe u view ſhall be had; or if a view ſhall 
be had by any of the ſaid jurors, whether they 
ſhall happen to be any of the ?welve jurors 
who ſhall be frf named in the ſaid writ, or 
not; yet the ſaid trial ſhall proceed; and no 
objection ſhall be made, on either ſide, on 
account thereof, or for want of a proper re- 
enen to the ſaid writ,” | | 

The 
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in the Court of King's Bench. 

The rule for a view, where the cauſe is to 
be tried by a common jury, could not continue 
the ſame Vince the balloting act (3 Geo. 2. 
c. 25.) as. was before; nor could it be exaciy 
like to that for views by ſpecial juries (by 
reaſon of the particular direCtions given by 
the 14th ſection of the balloting act :) but it 
uſed to run much like it, only mutatis mu- 
tandis. The preſent form (/ince that acl) is this 
— * It is ordered that there iſſue a writ of 
diſtringas juratores, to be directed to the ſhe- 
riff of the county of Z. in which, ſhall be con- 
tained a clauſe commanding the ſaid ſheriff 
to have ſix or ſome greater number of the * 
Jurors to be impanelled and returned to try 
the iſſue between the parties, | who ſhall be 
mutually conſented to by the ſaid parties or 
their agents, at the place in queſtion, be- 
fore the time of the trial of the ſaid iſſue, 
to wit, upon, &c. and that B. R on the parc 
of the plaintiff, and J. V. on the part of the 
defendant, ſhall attend on the ſame day, and 
ſhew the matters in queſtion to the ſaid ſix 
or ſome greater number of the ſaid jurors, 
who ſhall be mutually conſented to as aforeſaid ; 
and that the expences of taking the ſaid view 
ſhall be equally born by both parties: and 
no evidence ſhall be given, on either ſide, at 
the time of taking thereof.” 


— ERR. 


VN. B. This act (of 3 Geo. 2.) does not require 
them to be ſix of the firſt twelve. 

+ Theſe words ate taken from the ſame act of par- 
liament, J. 14. 


Vol. I. U The 
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The additional clauſe, now added to this 
rule, is in theſe words “ The plaintiff,” 
or the defendant,” (the partys at whoſe 
inſtance the rule is prayed) “ conſenting that 
in caſe no view ſhall be had; oriif a view 
ſhall be had by any of the jurors, whether 
they ſhall happen to be ſick, or any particular 
number of the jurors who ſhall be ſo mutually 
conſented to as aforeſaid; yet the ſaid trial 
ſhall proceed; and no objection ſhall be 
made, on either fide, on account thereof, or 
for want of @ proper return to the ſaid writ.” 


Wedneſday next after three weeks of the Holy 
Trinity in the ſixteenth year of king George 
the third. | 


Rule for Cape and IT is ordered, that there iſſue a 
view. Smitb. writ of diſtringas juratores to be 
directed to the ſheriff of the county of Eſſex, 

and containing a clauſe commanding the ſaid 

ſheriff to cauſe ſix or more of the jury impa- 

nelled and returned to try the iſſue between the 

parties, whom the ſaid parties ſhall mutually 

chooſe, to take a view of the place in queſtion 

before the day of the trial of the ſaid iſſue, to 

wit, on Wedneſday the ninth day of July next; 

and by conſent of both parties, it is further 

ordered that Richard Gallop, yeoman, on the 

part of the plaintiff, and Simpſon Bullmore, 

- yeoman, on the part of the defendant, ſhall 
attend the ſame day, and ſhew the ſaid place 

to ſuch of the jury as ſhall be ſo choſe to 

view the ſame; and that the expences of the 

ſaid view ſhall be equally born by both 

parties 


- "I . 9 0 2 : 2 * 8 
* 2 be het * 8 S o N 1 c — Ws. £ S. 3 2 8 2 
S e272 tf + OT OI EE 
i. at aL » 7 wet " . 5 1 — 


5 2 1 N . 
5. 


1 g . 
— 83 p 2 . 


— 
. EY = outs 
- 2 
% * . 4 


CT "4 as. + 
EP N AE 


= TY . v CY» 0X TY vw * 


— é P WM WW YU 5» ]ç§—0Ä r WO 1 == 


in the Court ok Ring's Bench. 


parties, and no evidence on either ſide ſhall 
be . at the time of taking the ſaid view. 


pon the motion. 
of Mr. Marſb. By the court. 


GEORGE the third, by the grace of Pigringas 
God, of Great Britain, France and Ireland, jur. for a 
king, defender of the faith, &c. To the view- 


ſheriff of Suſſex, greeting: We commard you, 
that you diſtrain the ſeveral perſons named in 
the panel annexed to this writ, the jury ſum- 
moned in our court before us between A. B. 
plaintiff, and C. D. defendant, by all their 
lands and chattels in your bailiwic ; ſo that 
neither they, nor any one by them, inter- 
meddle therewith until you ſhall have another 
precept thereon from us; and that you an- 
{wer to us of the iſſues of the ſame, to that 
you may have their bodies before us at Meſt- 
minſter on Wedneſday after the morrow of All 
Souls, or before our juſt ces aſſigned to take 
the aſſizes in your county, if they ſhall firſt 
come, on Monday the ſecond of September, 
at Horſbam in your county, according to the 
form of the ſtatute in ſuch caſe lately made 
and provided, to make a certain jury of the 
country between the parties afurciaid, of a 
plea of treſpaſs, and to hear their judgment 
thereupon of many defaults. And in the 
mean time, according to the form of the ſta- 
tute in ſuch caſe lately made and provided, 
we command you, that you have ſix of the 
firſt twelve of the ſaid jurors, or any greater 
number of them, at the place in queſtion 
upon the twentieth day of Auguſt next enſu- 
ing, who then ſhall have view of the ſaid 
U 2 place 
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place in the preſence of F. M. on the behalf 
of the plaintiff, and V. F. on the behalf of 
the defendant, appointed by our court before 
us to ſhew the ſaid place to the ſaid jurors 
and tha: in what manner you ſhall execute this 
our precept, you make return to us at Weſt- 
minſter, and to our juſtices at the ſaid aſſiſes, 
remitting to us this our writ. Witneſs, &c. 


And in the mean time, according to the 
form of the ſtatute in this caſe Jately made 
and provided, we further command you, that 
you cauſe fix of the firſt twelve of the ſaid 
jurors impanelled and returned to try the iſſue 
Joined between the ſaid parties, or as many 
more of them as you ſhall think fit, to take 


a view of the place in queſtion on the 


day of, &c. and that the ſaid jurors meet 
on the ſame day at the houſe of E. F. (as is 
the rule for the view) in your county, and 
proceed from thence to view the ſaid place, 
in the preſence of G. H. on the part of the 
plaintiff, and J. K. on the part of the defen- 
dant, appointed by our court before us to 
ſhew the ſaid place to ſuch of the ſaid jurors 
as ſhall come to view the ſame ; and that you 
make appear to us at Weſtminſter on the ſaid 

next after in what manner you 
ſhall have executed this our precept ; and 
that you have then there this writ. Witneſs, 
&c. 

We command you, that in the mean time, 
according to the form of the ſtatute in ſuch 
caſe lately made and provided, you have ſix 
or more of the ſaid jurors, whom the ſaid 
John Gape and James Smith ſhall mutually 
EE, chooſe, 


1 2 
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chooſe, at the place in queſtion on the ninth 
day of July next enſuing, who ſhall then have 
view of the ſame in the preſence of Richard 
Gallop, yeoman, on the part of the plaintiff, 
and Simpſon Bullmore, yeoman, on the part 
of the defendant, appointed by our court be- 
fore us to ſhew the ſaid place to the ſaid ju- 
rors ; and that you return to us at Weſtminſter, 
on the day aforeſaid, and to our juſtices at 
the aſſiſes aforeſaid, in what manner you ſhall 
execute this our writ, ſending to us this writ 
_ the names of the ſaid jurors. Witneſs, 
c. 
If there be occaſion, you make out a ® 
ſubpæna tor witneſſes. | 


GEORGE the third, by the grace of Subpœna for 
God, of Great Britain, France and Ireland, Vitneſſes. 
king, defender of the faith, Sc. To A. B. 

C. D. E. F. G. H. (you may put in four wit- 
neſſes) greeting: We command you that all 
and ſingular buſineſſes and excuſes being laid 
aſide, you and every one of you be in your 
proper perſons before our right truſty and 


— — 


_ * If a witneſs being ſubpœna'd does not attend, it 
is a good foundation for an attachment, the diſobe- 
dience to the ſulpæna being a contempt to the court; 
and though an action may be brought on Far. 5 Eliz. 
c. 9. /. 12. yet that is a more — method and 
more difficult to proceed in, which encourages wit- 
neſſes not attending frequently upon trials at which 
they are ſubpœna'd to appear and give evidence, and 
therefore the rule of an attachment in this caſe was 
made abſolute. Trin. 2 Geo. 2. Vyat. v. WWinkford, 
2 L. Raym. 1528. 2 Stra. 810. Barnard, K. B. 45. 


U 4 well- 
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well-beloved William Lord Meansficld, our 
chief juſtice aſſizned to hold pleas in our 
court before vs * at Weſtminſter Hall in the 
county of Middleſex, on the day of 

next (the day of the trial) to teſtify all and 
ſingular what you, or either of you, know 
in a certain action now pending undetermined 


tiff, and L. M defendant, of a plea of treſ- 
paſs on the caſe, (as the act ion is) and at that 
day to be tried by a jury of the country ; and 
this you, or any of you, are by no means to 
omit, under the penalty upon each of you, 
of one hundred pounds. Witneſs Wilkam 
Lord Mansfield at Weſtminſter, the 

day of (a day in term before the trial 
and ſervice) in the year of our reign. 

e. 


to wit. plaintiff, againſt C. D. de- 
fendant, of a plea of treſpaſs upon the caſe. 


R. R. attorney, 
July 1776. 


A przcipe for Middleſex, A rien to teſtify for A. B. 


You pay for ſigning this writ. 13. 8. 
Sealing 7d. 


You muſt make out a ticket for each wit- 
neſs to the following purport. 


If at the aſſiſes, ſay, before our juſtices aſſigned 
to take the aſſiſes in the county of.; if in London 
ſay, at Guildbail, London. 


To 


LSE 
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1 
\y 
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T2 Mr. Benjamin Parker, 


Y virtue of a writ of ſulpæna to you di- A ſubpoena 

B rected, and herewith thewn unto you, ticket. 
you are commanded perſonally to be and ap- 
pear before the right honourable William Lord 
Mansfield, lord chief juſtice of his majeſty's 
x court of King's Bench, on Monday the fif- 
1 teenth day of July inſtant, by eight of the 
= clock in the forenoon of the ſame day, at 
W:ſtminſter Hall in the county of Middleſex, 
to teſtity the truth according to your know- 
ledge, in a certain cauſe now depending, and 
there to be tried between Morgan Eawards, 
Eſq; plaintiff, and Griffith Rober!s, defendant, 
in a plea of treſpaſs on the cafe, on the part 
of the defendant ; and hereof you are not to 
fail, upon pain of one hundred pounds. Da- 
ted the tenth day of July in the year 
of the reign of our ſovereign lord George the 
third, king of Great Britain, &c. in the year 
of our Lord 1776, | 


J. S. attorney | 
for the de- By the court. 


fendant. 


OED K . 
e 


If any of the witneſſes ſnould be in pri- 
ſon, you may have a habeas corpus ad teſti- 
ficandum. 


GEORGE the third, by the grace of Habeas cor- 
God, of Great Britain, France and Ireland, pus ad teſti- 
king, defender of the faith, Sc. To the ficandum. 
warden of our priſon of the Fleet, greeting : 

We command you that you have the body of 
v4 E. F. 


cs wt as * " wt. * as 
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E. F. detained in our priſon under your cuf- 
tody as it is ſaid, by whatſoever name he may 
be known in the ſame, under ſafe and ſecure 
condud, before our right truſty and well- 
beloved William Lord Mangſield our chief juſ- 
tice, aſſigned to hold pleas in our court ba 
fore us, at Jeſtminſter Hall in the county of 
Middleſex, on the day of (the 
day of the trial) at o'clock in the 

noon of the ſame day, there to teſtify the 
truth of his knowledge in a certain cauſe now 
depending in our court before us, and then 
and there to be tried between A. B. plaintiff, 
and C. D. defendant, in a plea of treſpaſs on 
the cafe, and then immediately after the ſaid 
E. F. ſhall have then and there given his teſ- 
timony before the ſaid chief juſtice, to return 
the ſaid E. F. to our ſaid priſon, under ſafe 
and ſecure conduct; and have then there this 
writ, Witneſs, &c, 


Lee. 


The party, at whoſe inſtance a priſoner is 
brought, by virtue of an hab. corp. ad teſt, 
in order to his being examined, and giving 
his teſtimony, on his behalf, at a trial, mult 
take care that there be a good and ſufficient 
guard with the witneſs; for the danger of 
the eſcape of the priſoner, will be at the 
riſque of the party, who brings him up; the 
charge of which, and alſo of his being carried 
back again, muſt be borne by ſuch party. 


„ 


A priſoner in execution cannot be brought up, 
according to Comb, Rep. 17, 48. S. P. 


| S!yte 
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Styl. Rep. 128, 230. Treton v. Squire, See 
b Id. 119, 126. 
F A general rule was made by the court, that 


no hab. corp. ad teſt. of either ſide, civil or 
crown, ſhould be granted without an“ affi- 
davit, that the priſoner to be brought up, is 
a material witneſs. Mich. 9 Gee. 1. 

Eyre, j. ſaid, he never granted ſuch Hab. 
corp. in a civil caſe, at his F chambers, with- 
out ſuch an affidavit; and agreed that a judge 
might grant the writ at his I chambers on at- 
fidavit; and ſaid, that in a civil caſe, fecurity 
is ſometimes given. The King v. Layer. 

Lord Forteſc. Rep. 396. See 3 Bur. Rep. 
1440. S. P. 

If a witneſs be going beyond ſea, ſo that Of examin- 
he cannot be had at the trial, he may by ag witneſſes 
rule of court be examined before one of the — 
Judges of the court upon interrogatories, but a judge. 

4 notice of the time of the examination mult be 

* given to the attorney on the other ſide, who 
* Afhall be at liberty allo to croſs- examine him, 
and the depoſitions fo taken may be read as 
evidence at the trial. 


LM 
n Ds Ae \'< 1. 34 IRR 
ee 
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* This affidavit muſt be made by the party, plain- 
tiff or defendant, applying for the hab, corp. Lord 
Forteſc. Rep. 396. 

+ Such writ formerly refuſed to be granted at cham- 
bers. 3 Keb. Rep. 51. el. 29. 
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The form of the interrogatories. 


ries for they ſtered to E. F. a witneſs to be 

plaintiff, [ produced, ſworn and examined 
on the part and behalf of A. B. 
plaintiff, againſt C. D. defen- 
dant, before Sir Michael Foſ- 
ter, knt. one of his majeſty's 
juſtices of the court of King's 
Bench, purſuant to a rule of the 
ſaid court, made on Wedneſday 
next after the morrow of S.. 
Marlin in the ſeventh year of 
king George the third, 


Interrogato- Interrogatories to be admini- 


Inprimis, Do you know the parties plain- 
tiff and defendant in the title of theſe inter- 
rogatories named, or either, and which of 
them, and how long have you known them, 

either, and which of them? Declare. 

Second Jem; Was you in the year, Cc. 
for (aſking the witneſs ſuch proper —_— 
relating to the matter in iſſue as he is ca- 
pable of anſwering.) 


Inter i to be ad mini- 

Int . — on the behalf of the 

ges A. defendant to E. F. a witneſs 
1 produced, (as before.) 


Theſe interrogatories muſt be ſigned by 


counſel; and after the witneſs is examined by 
1 both 
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both parties, the judge's clerk will deliver 
out copies of the depoſitions. 

In everv cauſe to be tried before the judges On circuit, 
in their reſpective circuits, the writ and re- writ and re- 
cord ſhall be entered together, and no record cord 4 ws 
ſhall be received without the writ. Trin. 10 4 

& 11 Geo. 2. 

No writ and record of nf prius ſhall be ro be enter- 
received at the aſſiſes in any county in Eng- ed before firſt 
land, unleſs they ſhall be delivered to and en- fitting after 
tered with the marſhal, before the firſt fitting commiſſion- 
of the court aſter the commiſſion-day, ex- ca, in 
cept in the counties of York and Norfolk; and York and 
there the writs and records ſhall be delivered Norfolk. 

to and entered with the marſhal before the 

firſt ſitting of the court on the ſecond day af- 

ter the commiſſion- day, otherwiſe they ſhall 

not be received. Every cauſe ſhall be tried Cauſe to be 
in the order in which it it is ſo entered, with- tried in order 
out any preference or delay, unleſs it ſhall _—— 
be made out to the ſatisfaction of the judge . 
in open court, that it is impracticable or in- 
convenient ſo to do, who thereupon may 

make ſuch order for the trial of the cauſe, 

ſo put off, as to hint ſhall ſeem juſt. Hil. 

14 Geo. 2. 

A lift of the cauſes, when ſo entered as Lift of cauſes 
aforeſaid, ſhall be made by the marſhal, and as entered to 
forthwith fixed up in ſome publick place in de fed up. 
the niſi prius court, there to remain during the 
whole time of the aſſiſes. Same rule. 

Per Holt. ch. j. Where a tradeſman brings 
an action, his books are nor evidence for him; 
yet if the defendant deſires that the books 
may be produced, and the plaintiff refuſes, 
his cauſe is very ſuſpicious. Comb. 261. 


It 
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In London or If your cauſe is to be tried in London or 
Midclelex Middleſex within the term, it muſt be entered 
. —_ ” in the judge's book two days before the ſit- 
judge's book ting, for which notice of trial is given: other- 
two days be- Wiſe a ne recipiatur may be entered by the de- 
fore ſitting. fendant. Hil. 15 & 16 Car. 2. 

In Middleſex No record of nifi prius will be received at 
record to be any fitting after term in Middleſex, unleſs the 
delivered and ſame ſhall be delivered to and entered with 
entered with- the marſhal within two days after the laſt 


in 2 days af - 
ter the laſs day of every term. 


day of term. 
And in Lon. No record of ui privs will be received at 
don the day any litting after term in Bondon, unleſs the 
before the ſame ſhall be delivered to and entered with 
> 9-4 the marſhal the day before the day to which 
mall be 21. the fittings in London ſhall be firſt adjourn- 
journed. ed. | 
Cauſes tobe And every cauſe to be tried at nf prius in 
tried as en London and Middleſex, ſhall be tried in the 
tered, unleſs, D a. N 
&c. order on which it is entered (beginning with 
remanets) unleſs it ſhall be made out to the 
ſatisfaction of the judge of i privs in open 
court, that there is reaſonable cauſe to the 
contrary, who thereupon will make ſuch or- 
der or the trial of the cauſe ſo put off, as ta 
him ſhall ſeem juſt. Notice given by the 
clerk of nifi prius. Mich, 17 Geo. 2. 
You pay for entering a cauſe 113. 8 d. viz, 
chief juſtice 65, 8 d. marſhal 46. cryer 1 5. 
At ſittings If the cauſe is to be tried at the fittings af- 
after term no ter term, no ne recipiatur can be entered until 
until After after proclamation made by the order of the 
proclama- Chief juſtice for the attornies to bring in their 
tion. records; and then if the record be not brought 


in, a ne recipiatur may be entered. 


It 
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If the plaintiff be hindered from trying Plaintiff hin- 
his cauſe by the defendant's en ering a ne re- dered of trial 
cipiatur, the plaintiff may try it the next b ne recipi- 
ſitting, if in London or Middleſex, upon che coup wr? 
giving notice to the defendant or his attor- next fitting 
ney on the day of the fitting, on which it on notice. 
ſhould have been tried, before the riſing of 
the court. Mich. 4 Anne. 

In like manner, if notice of trial be given As he may if 
for a day certain in London or Middleſex, and not ready at 
the plaintiff is not ready on that day to pro- — — 
ceed to trial, the cauſe may be tried the next nf 2 
ſitting, upon giving like notice, as where a given. 
ne recipiatur is entered by defendant. 

But in either caſe, if the cauſe be not tried If not tried 
at ſach next ſitting, notice is to be given as ** next fit- 
at firſt, unleſs it be made a remanet, when 10 5. — 
new notice of trial is never given, but the a at firſt, 
defendant is bound to attend ' till the cauſe is unleſs a re- 
tried. Vide 2 Str. 1119, Notice to be con- manet. 
tinued but once. 

Two days notice of a countermand of Two days no- 
trial is ſufficient, unleſs it be of a trial to be tice of coun · 
had at the aſſiſes, and the countermand is RY _ 
given to the agent in town; in which caſe it 1 
ought to be four days before the commiſſion- 
day. But the days muſt be reckoned exclu- 
ſive: for a countermand on the 16th, the 
aſſizes being on the 19th, is bad. 2 Sr. 849. 

Sed vide antea, fol. | 

If the plaintiff does not proceed to trial, If plaintiff do 
or countermand in time, the defendant, on not counter- 
affidavit of attendance and neceſſary expen- _— ov cu 

* 


ces, ſhall have his coſts to be taxed by the have his coſts. 
ſecondary. | 
If 
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Trial not If che plaintiff gives notice, but does not 
frayed for not proceed to trial, whereby coſts are taxed for 
CEE r the defendant, and afterwards gives freſh no- 
A* EOS tice (perhaps with deſign to put the defend- 
former no- ant to further coſts) yet the court will not 
tice. ſtay the trial 'till the firſt coſts are paid (ex- 
4 _ _ cept in ejectment) becauſe the deſendant has 
* = a remedy for them; and if the plaintitf ſhould 
1 R. Raym. not try the cauſe purſuant to his ſecond no- 
697. tice, the defendant will again have coſts, and 
the like remedy to obtain them. 
Tals at bar All iſſues to be tried at the bar are to be 
by ſpecial ju- tried by a ſpecial jury ſtruck by the ſecond- 
ries. ary, which 1s in this manner : the ſheriff at- 
The manner tends the ſecondary with the book or liſt of 
- wor Fu * freeholders, or perſons qualified to ſerve on 
Pecra Ja. juries; and the ſecondary, in the preſence of 
the attornies of both parties, names thereout 
forty-eight, of which twelve are ſtruck out 
on each fide, and the remaining twenty-four 
are to be returned by the ſheriff to try the 
iſſue and if either of the parties ſhall neg- 
le& to attend the ſecondary on ſtriking a ſpe- 
cial jury, the ſecondary on behalf of the ab- 
ſent party ſhall ſtrike out twelve names. Jin. 
8 V. 3. 2 Lill. Pr. Reg. 122, 123. 1 Salk. 
405, 625, 648, 649, 651. 8 Med. Rep. 245, 
248. 2 Jon. 222. Slat. 3 Geo. 2. c. 25. , 15. 
16, 17. Mich. 8 Geo. 2. B. R. The King 
againſt Jobnſen. | 
At the charge The ſecondary and under-ſheriff had for- 
of the party merly each a guinea a Gde from plaintiff and 
* defendant, but now the perſon who applies 
pecial ju- 3 W TS 
ry, for a ſpecial jury, pays the tees for ſtriking it, 
and has no allowance for the ſame on taxation 


of coſts. 3 Geo. 2. c. 25. /. 16. 
. "The 


in the Court of King's Bench. 30g 


The court of King's Bench was of opinion, 
that all the coſts attendant upon trials by 
ſpecial jury ſtand on the ſame footing now, 
as they did before the above act of patlia- 
ment, except the coſts of the ſtriking, and 
conſequently* muſt be paid by the loſer; for 
that the ſtatute muſt not be extended further 
than the words of it: and a motion therefore, 
that the maſter might review his taxation of 
coſts on a nonſuit, and that twelve guineas 
allowed for bringing the jury to the bar, and 
all the expences, except what attended the 
actual ſtriking, might be diſallowed, and 
ſtruck out of the bill, was denied by the 
court. Andr. 51, 53. 2 Stra. 1080. and 
by flat. 24 Geo. 2. c. 18. . 1. the party 
applying for a ſpecial jury, ſhall pay the fees 
for ſtriking ſuch jury, as well as the expences 
occaſioned by the trial of the cauſe by ſuch 
ſpecial jury, unleſs the judge certifies, that 
the cauſe was proper for a ſpecial jury ; and 
by ſect. 2. no ſpecial juryman ſhall take for 
his attendance more than one guinea unleſs 
there be a view, 
On a motion for a ſpecial jury, no notice 
of motion or affidavit of facts is neceſſary. 
A trial at bar is ſeldom allowed by the No trial at 
court to be in an * iſſuable term, unleſs the bar in an if- 
crown is actually concerned in intereſt. — 58 


Every Andr. 271, 
273. 


—ü— 


* Arg. A ſecond rule cannot be made for a trial at 
bar between the ſaid parties in the ſame term, nor can 
it be in an iſſuable term. Paſcb. 4 Geo. 2. B. R. Fitz - 
Gibb. 267. But on a motion for a trial at bar the next 
term, 
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Trial at br Every trial at bar, where the proceedings 
by original are by original, muſt be on the quarto die 
muſt be on : : 
the quarto die J, after the return of the venire facias, as 
poſt of the if the venire be returnable on the octave of 
venire. St. Martin, being the 18th of November, the 
trial muſt be on the 21ſt of November. Sed. 
& vide antea diſtringas, fol. 
Day of trial The day of the trial at bar is always ap- 
at bar to be pointed by the court; but yet the plaintiff is 
appointed by at liberty to countermand his notice of trial, 
thecourt, but and to prevent the cauſe being tried on that 
plaintiff may +" 4p © 
counter. day, which if he does, it cannot afterwards 
mand. be brought to trial, unleſs ſome day be ap- 
pointed again by the court, 
After trial at * After a trial at bar no new trial ſhall be 
bar no new granted in any cauſe, unleſs it appears that 
w_ unleſs, there has been ſome corruption or miſde- 
Vide Andr. meanor in the jury. Mich. 11 W. 3. B. R. 


323. contra. Argent v. Darrel, Carth. 507. 


term, though an iſſuable one, the court ſaid, that the 
lord chancellor King had declared to them, that if the 
court would not diſpenſe with their rule againſt trying 
cauſes at the bar in an iſſuable term, he muſt and 
would decree the iſſue againſt the defendant pro con- 
feſfo ; and upon that they ſaid they would diſpenſe 
with it, and accordingly did. Mich. 4 Geo. 2. B K. 
1 Barnard. 370. not grantahle till iſſue joined, except 
in ejectment. Say. Rep. 155. 

* After a trial at bar, though the court diſſatisfied 


never been done here but upon iſſues out of chan- 
cery, which being only to ſatisfy the conſcience of the 
chancellor, are not fridi juris. 1 R. Raym. 514. 
Salk. 648. Carth. 507. Holt 702. Salk. 650, 
Farefl. 70, 121, 156. Holt 265, 266. 

A cauſe cannot be tried at bar where the action is 
laid in London, by reaſon of their charter. 2 Salk. 
044. 


1 When 


with the verdict, a new trial denied; and ſaid, it had 


FR 1 th. _— » nm a Azam. — S— _ 
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When the trial is over in London or Mid- 
Aleſex, the aſſociate delivers you the record 
immediately, and you ingroſs the poſtea on 
the back of the record. At the aſſiſes the 
aſſociate keeps the record *rill the next term, 
and indorſes the pe 


Afterwards, that is to ſay, on the day and Poftea for the 
at the place within contained, before Milliam plaintiff on 
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lord Mansfield, the chief juſtice within writ- _— fac- 


ten, Way, gent. being aſſociated unto 
the ſaid chief juſtice, by force of the {|atute 
in that caſe made and provided, the within 
named A. B. (the plaintiff) came by his at- 
torney within contained, and the within na- 


med C. D. (the defendant) alt:ough ſolemnly Defendant 
demanded came not, but made default. makes de- 


Therefore let the jurors of the jury within fault. 


mentioned be taken againſt him by default; 
and the jurors of that jury being ſummoned 
came, who to ſay the truth of the within con- 
tents, being choſen tried and ſworn, ſay upon 
their oath, that the within mentioned writing 
obligatory is the deed of the within named 
C. D. as the within written A. B. has within 
declared againſt him; and they aſſeſſed the 
damages of the within named A. B. by occa- 
ſion of the detaining the within written debt, 
over and above his coits and charges by him 
about his ſuit in this behalf expended, to 
twelve pence, and for thoſe coſts and charges 
to forty ſhillings. 


Afterwards, on the day and at the place Poſtea at the 
within contained before Sir E. W. knt. one allies. 
of the juſtices of our lord the king of the. 


bench, and S. S. S. eſq; one of the barons of 
the Exchequer of our ſaid lord the king, juſ- 
Vol. I. X tices 
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tices of our ſaid lord the king aſſigned to take 
the aſſiſes in the county of the city of York, 
according to the form of the ſtatute, &c. the 
within named A. B. (the plaintiff) came by, 
ee 

Where one of Afterwards, on the day and at the place 

the judges Within contained before Sir M. F. knt. one 

does not of the juſtices of our lord the king of the 

1 the bench, and F. S. eſq; to the ſaid Sir M. E. and 

3 Sir T. P. knt. chief baron of the Exchequer of 
our ſaid lord the king, juſtices of our ſaid lord 
the king, aſſigned to take the aſſiſes in the 
county of Cornwal, by form of the ſtatute, 
Sc. in this behalf aſſociated, the preſence of 
the ſaid Sir T. P. not being expected, by vir- 
tue of the writ of our ſaid lord the king of / 
non omnes, Sc. the within named A. B. came 
by, Sc. 

For plaintiff Say, That the within named C. D. doth 

on nil debet. owe to the within named A. B. the 300 /. 
within mentioned, in manner and form as 
the laid 4 B. within complains againſt him, 
and aſſeſs, Ec. [as the firſt.] 

For the plain= Say, That the within named C. D. did un- 

_ none dertake “ in marner and form as the within 

pt named A. B. within complains againſt him, 

and they aſſeſs the damages of the ſaid A. B. 
by occaſion of the not performing the with- 
in mentioned promiſes and undertakings, 
over and above his coſts, c. ut ſupra. 

For plaintif Say upon their oath, That the within na- 

in treſpaſs. med C. D. is guilty of the premiſſes within 


— — 


Verdict that the defendant aſſumed modo && forma, 
without ſaying to whom, good, Noy 83. 
laid 
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laid to his charge in manner and form as the 
ſaid A. B. within complains againſt him, and 
they aſſeſs the damages of the ſaid A. B. by 
occaſion thereof, over and above, Sc. 

Say upon their oath, That the ſaid Cathe- For plaintiff 
rine Franklin has, and on the day of exhibit- on iſſue of 
ing the bill of the within written R. J. to wit, P;&0e 20mm- 
on the tenth day of April in the year 
of the reign of our ſovereign lord the preſent 
king, had divers goods and chattels, which 
were of the ſaid Richard Franklin at the time 
of his death, in her hands, to be adminil- 
tered, to the value of the debt within ſpe- 
cified, whereby the ſaid 7. K. might have 
been ſatisfied of his ſaid debt, to wit, at 
Marlborough within written, in the county 
aforeſaid ; and they aſſeſs the damages of the 
ſaid J. K. by occaſion thereof, over and above 
his colts and charges by him about his ſuir 
in this behalf expended, to and for 
thoſe coſts and charges to 405. 

Say upon their oath, That the ſaid Charles For plaintiff 
Trubſhawe is guilty of the treſpaſs and eject- in eject ment. 
ment within written, in manner and form as 
the ſaid William within complains thereof 
againſt him; and they aſſeſs the damages of 
the ſaid Milliam by occaſion thereof, over and 
above, Ec. 

As to the treſpaſs and ejectment of one In ejectmene, 
moiety of the within written tencments, they gvilty as to 
lay upon their oath, that the ſaid C. D. is Rant ue 
guilty thereof, as the ſaid A. B. within com- - TOC 
plains thereof againit him; and they aſſeſs; 
(vide antea) and as to the treſpaſs and eject- 
ment of the other moiety of the tenements 
within written, the ſaid jurors jay upon their 

X 2 oath, 
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oath, that the ſaid C. D. is not guilty thereof, 
as the ſaid A. B. has within by pleading al- 
ledged. Therefore, &c. 
For plaintiff Say upon their oath, That the ſaid Thomas 
on non aſ- within ſix years next before the within written 
ſumplitinfra day of exhibiting the within ſpecified bill of 
1 . ſaid Edward, to wit, on the within writ- 
ten firſt day of April 1n the year of 
the reign of our ſovereign lord George the 
third, now king of Great Britain, &c. in 
the within written declaration ſpecified, un- 
dertook in manner and form as the ſaid Ea- 
ward has within by replying alledged; and 
they alleſs, &c. 
Plaintiff non- And the jurors of that jury being ſum- 
proſſed. moned came, who to ſay the truth of the 
within contents were choſen, tried and ſworn, 
and after evidence being given to them of 
and upon the iſſue within contained, went 
from the bar of this court to diſcourſe of their 
verdict of and upon the premiſſes; and after 
the ſaid jury had diſcourſed and agreed 
among themſelves, they came back to the ſaid 
bar to give their verdi& in this behalf; upon 
which the ſaid Thomas Meſſiter being ſolemnly 
demanded came not, nor did he further pro- 
ſecure his ſaid bill againſt the ſaid Thomas. 
Therefore, Sc. 
For the defendant's damages, according to 
the form of the ſtatute, to 5 l. 105. 
2 with⸗ Were choſe, tried and ſworn, upon which 
"OY for certain cauſes moving as well the ſaid 
chief juſtice as the parties, E. F. one of the 
jurors of the ſaid jury was withdrawn from 
the panel, and the reſidue of the jurors of 
that jury were intirely diſcharged from giving 
any 
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any verdict of and upon the within written 
premiſſes, Sc. 

Say upon their oath, That the ſaid Thomas For the de- 
King and Obadiab Reynolds are in no wiſe fendant cn 
guilty of the treſpaſs in the declaration with- nor guy as 
in ſpecified, as the ſaid Thomas and Obadiab gn 
have by their pleading within alledged. 
Therefore, Sc. 

Say upon their oath, That the ſaid Ed. For the de- 
ward did not, at any time within fix years _— ”— 
next before the ſuing out the ſaid writ, break the ature of 
and enter the houſe of the ſaid Thomas nor limitations 
take and carry away the goods and chattels, pleaded. 
and money of the ſaid Thomas within con- 
tained, as the ſaid Edward has within by 
pleading alledged, &c. 

Say upon their oath, That the ſaid Ed. For the de- 
ward, at the time of exhibiting the bill of mac 
the ſaid Rebert within ſpecified, had fully ad- Aravit. 
miniſtered all the goods and chattels which 
were of the ſaid Thomas at the time of his 
death, in his hands to be adminiſtered ; and 
that he the ſaid Edward has not, nor on the 
day of exhibiting the within ſpecified bill, 
or at any time afterwards, had any goods or 
chattels which were of the ſaid Thomas at the 
time of his death, in his hands to be admi- 
niſtered, wherewith he was able to pay the 
debt within ſpecified, or any part thereof, 
to the ſaid Robert, as he in bar of the ſaid 
Robert has within by pleading alledged. 

Say upon their oath, That the ſaid C. D. Fortheplain- 
on the day, &c. had divers goods and _ =_ 
chattels, which were of the within named „ 
L. K. at the time of his death in his hands 
to be adminiſtered, to the value of, Sc. 
X 3 whereof 
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whereof he might have ſatisfied the ſaid A. B. 
the within written debt, as the ſaid A. B. 
within by replying has alledged, and they 
aſſeſs, Sc. 
For de ſend- Say upon their oath, That the within na- 
ant executor, med William Bulkly, the teſtator, did not in 


that his teſ __ . . : 
AR his life-rime undertske in manner and form 


ſumpſit. as the ſaid Milliam has within declared, 
poſtea on non- Afterwards, on the day and at the place 
ſuit, within contained before William lord Mans- 


iel, chief juſtice within named, and 
Var, gentleman, aſſociate to him by form 
of the ſtatute in that caſe made and provided, 
cometh as well the within named S. V. (the 
plaintiff) as the within written 7 M. (the de- 
fen ant) by their attornies within mentioned, 
and certain of the jurors of the jury whereof 
mention is within made, to wit, 7 T. &c. 
being drawn by ballot, according to the form 
of the ſtatute, Sc. and being called over 
likewiſe come, who to ſpeak the truth of the 
matters within contained, being elected, tried 
and ſworn, conſerred together about giving 
their verdict; and having conferred together, 
were agreed to give their verdict : where- 
upon the ſaid S. V. although folemnly called 
cometh not, nor hath he further proſecuted 
his writ within mentioned againſt the ſaid 
J. M. Therefore, c. 
Forthe plain= Say upon their oath, That the within na- 
tiff in treſpaſs med C. D. is guilty of the within written treſ- 
and aſſault, paſs and aſſavit, as the ſaid A. B. within com- 
plains againſt him; and they aſſeſs, &c. 
Part for the As to the firſt and laſt promiſe in the de- 
— Part claration within mentioned, they ſay upon 
for the defen- their oath, That the ſaid C. D. undertook in 


dant, ſur aſ- 
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manner and form as the ſaid 4 B within 
complains againſt him, and they aſſeſs the da- 
mages of the ſaid A. B. by occaſion thereof, 
over and above his coſts and charges by him 
about his ſuit in this behalf expended, to 100. 
and for thoſe coſts and charges to 405. and 
as to the reſidue of their promiſes and under- 
takings in the ſaid declaration alſo within 
mentioned, the ſaid jurors further upon their 
ſaid oath ſay, That the ſaid C. D. did not un- 
dertake in manner and form as the ſaid C. D. 
within by pleading for himſelf has alledged. 
Therefore, Sc. 5 

Say upon their oath, That the ſaid R. P. One defen- 
is guilty of the treſpaſs within written, as the dant guilty 
ſaid A. B. within complains thereof againſt in treſpaſs, 
him, and they aſſeſs damages, &c. And oy 9 
the ſaid jury further upon their ſaid oath ſay, 
that the ſaid J. and W. are not guilty of that 
treſpals, as the ſaid J. and V. within by plead- 
ing for themſelves have alledged. Therefore, 

Sc. 

As to the iſſue within written, between On ſeveral 
the ſaid A. B. and the ſaid J. and V within iſſues in aſ- 
joined, they ſay upon their oath, That the 
ſaid J. and V. are guilty of the treſpaſs, aſ- 
ſault and imprifunment within written, as the 
ſaid A. B. within complains thereof againſt 
them; and as to the other iſſue within written 
between the ſaid A. B. and the ſaid G. within 
firſt joined, the ſaid jurors upon their oath 
further ſay, That the ſaid G. is guilty thereof, 
as the ſaid A. B. within complains thereof 
againſt him, And as to the laſt iſſue within 
written between the ſaid A. B. and the ſaid 
G. within laſt alſo joined, the ſaid jurors upon 

X 4 their 


priſonment. 


ſault and im- 


— — —— — —— — — 
— — —— — 
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their ſaid oath further ſay, That the ſaid G. 


on the day and year within written of his own 
proper injury, without the cauſe by him with- 
in alledged, made an aſſault on the ſaid A. B. 
and beat, wounded and evil treated him, ſo 
that his life was greatly deſpzired of, in man- 
ner and form as the ſaid 4. B. within by re- 
plying has alledged ; and they aſſeſs the da- 
mages of the ſaid A. B. by the occaſion with- 
in written, over and above, Cc. 
For the plain- Say upon their oath, That the ſaid C. D. 
tin in a plea did not pay to the ſaid A. B. the within ſum 
— olvit ad of 107. upon the within written day 
DN of which upon that day he ought 
to have paid, as, Sc. and they aſſeſs, Sc. 


Poſtea to be Every attorney, who receives any poſtea 
marked be- from the aſſociate, ought to get it marked by 
A? tax the clerk of the poſteas within two days at- 
; ter he receives it. Trin. 2 Jac. 1, But now 
it is thought ſufficient if the poſtea is marked 
at any time before the colts are taxed ; you 
pay the clerk of the paſteas 4d. then you give 
a rule on the peſtea with the clerk of the 
rules, for which you pay 15. 10d. Vide An- 
drews 296. 
Four days to No judgment can be ſigned upon a writ 
Ca - of niſi prius, or enquiry executed either for 
ment, or for Plaintiff or defendant, until the expiration of 
a new trial, four days, excluſive of the entry of a rule for 
judgment, during which four days the party, 
againſt whom the verdict paſſed, may move 
the court in arreſt of judgment, or for a new 
trial. 
Sunday, or Sunday or any other day on which the 
any day on court doth not lit, is not accounted one of 
which the the 
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the four days, unleſs the rule be entered on court does 
the laſt day of the term, or within four days *** — 2 
after the term (during which four days it is one 4 
the practice to enter theſe rules as of the laſt days except. 
day of the term; and at the expiration of 

four days excluſive after entering ſuch rule, 

judgment may be ſigned. 

This rule ought not to be entered before Rule not to 
the day in bank, and is not neceſſary if the be given be- 
plaintiff be nonſuited, but judgment in that onde 10 

: « ank, or on a 
caſe may be entered immediately after the | ©. 
day in bank. : 

If the party moves for a new trial, and it No motion 
is denied, he may afterwards move in arreſt for a new 
of judgment; but if he moves in arreſt of — 5 
judgment and fails, he cannot afterwards reſt of judg- 
move for a new trial. ment. 

After the rule for judgment is out, you Of ſigning 
muſt get the 1% prius record ſtamped with a final judg- 
double half. crown ſtamp, and then apply to Went. 
the ſecondary to tax the coſts; which being 
done, the judgment is to be entered of record, 
and ſuch execution as may be neceſſary, pro- 
perly ſued out. 

If the iſſue joined be not an iſſue in fact, Method of 
but an iſſue in law, as a demurrer, then as 5s, = 
ſoon as the paper-book is returned you mult pay wt 
enter the proceedings on record, which being 
brought into court, you get a counſel to move 
for a * concilium, and then enter the cauſe with 
the clerk of the papers, and deliver the pa- 


per-books to the judges in manner before di- 


— — 


Application for a cencilium requires no notice of 
motion, or afidayit of facts. 
reed 3 
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rected; and the court upon the argument 
will give judgment. 


Of judgment by default, &c. 


Where the defendant does not plead by the 
time limited, or judgment is given againſt 
him on demurrer, if it be in debr, the judg- 
ment is final, to be ſigned on a double halt- 
crown ſtamped ſheet of paper, on which and 
on a judgment roll the judgment is to be 
entered in manner as hereafter 1s directed, 
If the action is in cale, treſpaſs, Ic. the judg- 
ment is only interlocutory 'till a writ of in- 
quiry be executed, and 1s ſigned on a treble 
penny ſtamped ſheet of paper. Vide Carth. 
362, 270. 

After a plea the defendant may * relidla 
verificatione confeſs the action. 

You give the like notice in all caſes of 
executing a writ of enquiry, as of a trial, 
except where the practice 1s altered by the 
Stat. 14 Geo. 2. c. 17, Vide antea, fol. 


In ejectment the defendant pleaded not guilty, and 
then reli4a werificatione confeſſed the action, and the de- 
fendant's attorney ſubſcribed the declaration accord- 
ingly. Upon which it was moved, that the court 
would permit the plaintiff to enter judgment for him- 
ſelf, But per curiam, The defendant's attorney ought 
to come 1n proper perſon before the maſter of the of- 
fice, and do it there. And though it was urged that 
the attorney could not come by any poſſibility, yet 
the motion was denied. Trin. 10 V. 3. 1 R. Raym. 


345 
Notice 


in the Court ok King's Bench. 


Notice of executing a wwrit of inquiry. 
In the King's Bench, Charles Keys 

againſt 
George Mare. 
Mr. Wilmot, 


Take notice that a writ of inquiry of 
damages will be executed in this cauſe on 
Saturday next, being the twenty-third day of 
this inſtant June, between the hours of ten 
and twelve of the clock in the forenoon, at 
the ſign of the Three Tuns, in Brook-ftreet, 
Holborn, in the county of Middleſex (if the 
action be laid in“ Middleſex, and the writ 
executed in the vacation, if in term, “ at 
the Guildball in King-ſtreet, Weſtminſter.“) 
Dated this 14th day of June 1776. 


Your's Se. 


To Mr. W. Wil- James Smythe, 
mol, defendant's plaintiff's attor- 
attorney, ney. 


If plaintiff cannot prove his caſe or de- 
mand, for want of a witneſs or for any other 
cauſe, he muſt countermand his notice, which 
he muſt do two days excluſive of the day of 
giving ſuch countermand, before the writ of 
inquiry was intended to have been executed. 


* But if the action be laid in London, then you ſay 
inſtead of „ at the ſign of the Three Tuns in Brook- 
Areet, Holborn, in the county of Middleſex,” ** at the 
O ilabali of the City of London,” 


Counter- 
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Countermand of notice of execuling writ of 


inquiry. 
In the King's Bench. Charles Hayes 
| againſt 
George More. 
Mr. Wilmot, 


Take notice that I do hereby countermand 


the notice of executing a writ of inquiry given 


in this cauſe. Dated 19th June 1776. 

| Your's Sc. 
To Mr. Wilmot, Fames Smythe, 
defendant's at- plaintiff's at- 
torney. torney. 


Notice of executing a wr't of inquiry by 
10 o'clock bad, for incertainty. 2 Str. 
1142. 

It is neceſſary that the ſign of the houſe, 
at which a writ of inquiry is to be executed, 
ſhould be mentioned in the notice of exe- 
cuting it, in which alſo it ſhould be expreſſed, 
that the writ will be executed between two 
certain hours: Say. Rep. 181. 


Writofin= GEORGE the third, by the grace of 
quiry, God, of Great Britain, France and Ireland, 
king, deferder of the faith, Sc. To the 
ſheriff of Middleſex greeting. Whereas A. B. 
lately in our court, before us at Meſtminſter, 
by bill, without our writ, impleaded C. D. 
being in the cuſtody of the marſhal of our 
Marſtalſea, before us; for this, to wit, that 

whereas 


f 


in the Court of King's Bench. 

whereas the ſaid C. D. on [ſet forth the whole 
declaration (only inſtead of faying in the 

year of the reign of, Sc. ſay in the | 
year of yur reign) to] To the damage of the 
{laid A. B. of pounds, as he ſaid, and 
thereupon he then brought his ſuit, Sc. and 
ſuch procceditgs were thereupon had in our 
ſaid court before us at Weſtminſter, that tle 
ſaid A. B. ought to recover againſt the ſid 
C. D. his damages by means of tr- premiſles, 
[or of not performing the ſaid leveral pro- 
miſſes and undertakings.] But becauſe it ;3 
unknown to our ſaid court before us what 
damages the ſaid A. B. han ſuſtained by 
means of the aforeſaid premiſſes: we theretore 
command you, that by tice oath of * wwelve 
good and lawful men of your batiwic you 
diligently inquire what damages the faid A. B. 


— 


A judgment in an inferior court was reverſed be- 
cauſe there were but two jurors on the inquiry, though 
cuſtom was alledge to warrant it. Per cur': There 
cannot be leis than twelve, though the writ of inquiry 
generally ſayeth only per ſacramentum jroberum I le- 
galium bominum, and not duodecim, as in a wenire, 
1 Vent. 113. „ | 

Exception, the ſum is in figures ; non all;catuy, for 
they are XII Latin figures; aliter, if they had been 
12 Engliſh figures, or in figures in an inferior court. 
Skin. 409. Vide 1 Mod. 2. RY | 
 H itch,j. A judge of ai prius, upon trial of a writ 
of inquiry, is on an a{iant to the ſheriff, and has no 
judicial power ; and if the parties come to any agree- 
ment there, the way to make it effectual is to bring it 
to him to ſign, and after to move the court to have it 
made a rule of court, Hil. 13 W. 3. B. R. Anonymus. 
12 Med. 610. Inquiry executed on the day of the re- 
turn, good, 2 R. Rajym. 1449. 

4 hath 
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hath ſuſtained, as well by means of the pre- 
miſſes aforeſaid, as for his coſts and charges 
by him about his ſuit in this behalf expended, 
and that you ſend to us at Weſtminſter on 

next after the inquiſition, which you 
ſhall thereupon make, under your ſeal, and 
the ſeals of them by whoſe oath you ſhall 
take that inquiſition, together with this writ. 
Witneſs William lord Mansfield, at Weſtminſter, 
the day of in the year 
of our reign. 

Lee. 


This writ is not ſigned, but only ſealed, 
for which you pay 74. 

If executed in Middleſex, you pay the 
ſheriff 11, 10s. 4d. which is divided thus, to 
the ſheriff 10s. under-ſheriff 35. 4 d. bailiff 
for ſummoning the jury 45. for the room 15. 
to the jurors 15. each. 125. beſides 4 d. for 
each witneſs fworn. 

You may have a ſubpæna, if occaſion be, 
for your witneſſes, 


GEORGE the third, by the. grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, &c. To E. F. 
G. H. Sc. greeting: We command you, that 
all and ſingular buſineſſes and excuſes being 
laid aſide, you, and every of you, be in your 
proper perſons before our ſheriff of Middle- 
ſex, on the day of at 

o'clock in the noon of the ſame 
day, at the Guildhall in King-ftree!, Weſiminſter, 
[if in vacation, or in an afternoon in term- 


time (at the Three Tuns in Brack-ftreet near 
Holborn 


1 


in the Court ok King's Bench. 


Holborn )} in the county of Middleſex, to teſ- 
tify the truth in a certain matter of contro- 
verſy pending in our court, before us at Weſt- 
minſter, between A. B. plaintiff, and C. D. de- 
fendant, on a plea of [as the action is.] * In 
which ſaid matter a writ of inquiry of da- 


mages will then and there be executed. And 


this you, or any of you, are by no means to 
omit, under the penalty upon each of you of 
100 J. Witnels, Sc. 


You ſign and ſeal this writ, and make out 
a note for the office, and tickets for the wit- 
neſſes, as before directed. 


Vr. 


By virtue of a writ of ſubpæna to you di- Subpœna tie- 


rected, and herewith ſhewn unto you, you ket on a writ 
of inquiry. 


are perſonally ro be and appear before 
+ our ſheriff of the county of or his 
under-ſheriff on the day of 
inſtanr, at io o'clock in the forenoon of the 
ſame day at the houſe of in 

in the ſaid county, then and there to teſtify 
the truth according to your knowledge, upon 
a writ of inquiry of damages to be then and 
there executed in a certain cauſe now de- 


— 


In which ſaid plea, our certain writ of inquiry of 
damages hath. been ſent by us, out of our court before 
us, and directed to the ſard ſheriff of & then and there 
in due form of law to be executed before the ſaid 
ſheriff, Read Cler. Iaſtruc. XK. B. 201. Infiruc. Cler. 
& 8 138. 

+ Some put the ſheriff's name. 


pending 
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pending between plaintiff and 
defendant in a plea of 
on the part of the plaintiff ;z and this you are 
not to omit, upon pain of 100/. dated the 
day of in the ſixteenth year of 
the reign of our ſovereign lord George the 
third, by the grace of God, king of Great 
Britain, France and Ireland, defender of the 
faith, Sc. and in the year of our Lord 1776. 


By the court. 


When the writ of inquiry is executed, and 
returned by the ſheriff, you give a rule there- 
on, for judgment as on a poſtea, and when 
that is out you ger the inquiſition ſtamped 
with a double half-crown ſtamp, tax your 
colts de incremento thereon, and enter up ſig- 
nal judgment; of which ſee hereafter. 


Afidavit for increaſe of coſts. 
Head againſt Heals. 


Thomas Head of New Bond: ſireet, in the 
pariſh of St. George, Hanover-ſquare, within 
the city and liberty of Meſtminſter, and coun- 
ty of Miadleſex, eſquire, the defendant in the 
above caſe, and Charles Smythe, of Red Lyon 
Square, in the county of Middleſex, gentleman, 
his attorney, ſeverally MAKE OATH, and 
firſt this deponent Thomas Head for himſelf 
faith, that purſuant to notice of trial in this 
caule for the laſt aſſiſes, held at Maidſtone, 
in the county of Kent (the place of trial) — 

| this 


in the Court ok King's Bench. 


this deponent, and the ſaid other deponent, 
Charles Smythe, together with fifty witneſſes, 
all whom, both theſe deponents verily be- 
lieve, were material and neceſſary in this 
cauſe, to wit, James Idam, of, Sc. Roſe 
Fuller, of, Cc. [here fet them forth by their 
names, places of abode, and occupatiins} attend- 
ed at the ſaid aililes; and that all the ſaid 
witneſſes took a journey from their ſeveral 
and reſpective habitations to Maid one afore- 
ſaid, being upwards of miles, and that 
the ſaid cauſe was tried there on the 
day of April now laſt paſt, between the hours 
—_— a in the forenoon of the 
ſame day; and that both theſe deponents, as 
well as all the ſaid witneſſes, were, on that 
account * neceſſarily abſent from their ſaid 
ſeveral and reſpective homes days, and 
that this deponent Thomas Head hath laid out 
of pockꝭ t for the hire of carriages and horſes 
and other neceſſary expences of himſelf, his 
{aid attorney, and the ſaid witneſſes on their 
ſaid journies to, at, and from the ſaid aſſiſes, 
the ſum of And this deponent 
Charles Smythe for himſelf faith, that he 
did Þ ſerve all the ſaid witneſſes with ſub- 
pænas 


* Unleſs this word, “ necefarily,”” be inſerted in 
this aftidavit, the maſter will object it totally, at leaſt 
pay no regard to this part of it. 

+ Though the witneſſes be favorn to be all material, 
and that all were examined at the ſaid cauſe, yet, the 
maſter will not allow any exoence: attending their 
giving evidence, no not of thoſe by whole teſtimony it 
is ſworn, ſucceſs in the cauſe was obtained; anleſi it 

Vote I. Y be 
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penas to teſtify for the ſaid defendant Thomas 
Head in the ſaid cauſe, at the ſaid aſſizes; and 


that he paid the ſum of in fees of 
court to council, &c. [ſuch as were bond fide 
paid]. 
Sworn, &c. J. H. 
| C. S. 


When judg- If a judgment be ſtrictly regular, yet if 
ment, though the plaintiff has not loſt a trial, the court has 
"125% og in many inſtances, upon payment of coſts, 
* pleading to iſſue, and accepting notice of 
trial within the term, ſet aſide ſuch judgment, 

that the merits of the cauſe might be tried. 
Many times the defendant, when firſt ar- 
reſted, will on time given him for payment 
of the debt, or on other terms give a war- 
rant of attorney for confeſſing judgment. 
Warrant of But note, no warrant of attorney for confeſ- 
attorney to ſing a judgment executed by any perſon. in 
mmm pg 90 of pubs ſheriff or other — Mall 
perſon in cuſ. be of any force, unleſs ſome attorney for and 
tody not on behalf of ſuch perſon in cuſtody, and ex- 
binding, un- preſly named by him, be preſent to inform 
= — 4 him of the nature of ſuch warrant, which 
3 2 902. attorney ſhall ſubſcribe his name as a witneſs 
to the due execution thereof. Eaſter, 


15 Car. 2. 


be fevorn, they were ſerved with ſubpenas ; but the 
circumſtance of witneſſes being examined, though not 
Jubpana'd or material, is, we believe, ſufficient, to 
have the expences of them allowed, in the court of 
Common Pleas ; we think the courts ought not to dif- 
fer in their practice, in doing the ſuiters ſubſtantial 
jaſtice. 


If 


. __ OY 


nw» Www ww » $yf mw , w an 35G &0» 
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If the defendant is arreſted, and in execu- hen an at- 
tion, and one becomes bound for him to the torney's pre- 
plaintiff, and the defendant gives him judg- fence is not 
ment for his counter-ſecurity, it is good tho? neceffary. 
no attorney be preſent; and it is not within 
the common rule of the court, becauſe it was 
not given to the perſon himſelt (in which 
caſe there muſt be an attorney prelent) bur 
to a third perſon. 5 Mod. 144. 1 Salk. 402. 

6 Med. 85, 163. 1 Med. 1. Comb. 76, 
224. 

The reaſon of the rule, that the attorney 
of the defendant being under confinement, 
ſhall be preſent when he gives a warrant to 
confeſs judgment, is to avoid all practices on 
the part of the plaintiff, and to fee that it is 
done without dureſs of impriſonment. But 
the ſaid cauſe fails here, where the defend- 
ant is not in priſon at the plaintiff's ſuit, 
nor abuſed by any artifice uſed by him. 

2 R. Raym. 797. 3 Bur. Kep. 1793. | 

The court held, that the preſence of an Preſence cf 
attorney of C. B. at the execution of a warrant — — 
1 5 oP judgment in B. R. was ſufficient, ourt ſuffci- 

: b ent, 

The court taking notice of great inconve- There muſt 
niencies following from holding a warrant to be an attor- 
confeſs judgment by one in cuſtody to be ney for the 
good, if any attorney (tho? for the oppoſite — 
party) was preſent; made a rule, that for Pe TOY 
the future there ſhould be an attorney preſent 
on the behalf of the detendant. Regula ge- 
neralis, Paſ. 4 G. 2. 2 Sir. goa. 

The defendant being taken upon a ca. ſa. One in exe- 
paid part of the debt, and gave a warrant of cution may 


attorney to confeſs a new judgment for the confeſe a new 
/ | 5 Juds reſt, judgment 


= — ' AY A LIE I I Ina 
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| without the reſt, upon time given him to pay it. This 
| i preſence of was moved to be tet alide, becauſe no attor- 
1 an attorac q. ney was preſent on the part of the defendant 
when the warrant was executed, according 
| to the two ſtanding rules of Car. 2. and 
4 Geo. 2. the firſt of which indeed, ſpeaking 
of perſons in cuſtody on arreſts, may exrend 
only to meſne proceſs; but the ſecond is ge- 
neral, and relates to any ſort of cuſtody, 
But the court held the warrant of attorney to 
be well given, tor the defendant had a benefit 
by it in gaining time, and the ſecond rule 
| mult be conſtrued beirg in. cujtody as afore- 
| aid, the only intent of that being, to make 
5 Mod. 144. it neceflary to have an attorney on the part of 
the aefendant, whereas under the former rule, 
an attorney for the plaintiff (who was not 
likely to a 'viſe the defendant for the beſt) 
was ſufficient. 2 Str. 1245, 
Warrantof The court ſet aſide a judgment entered 
attorney exe- UPON a warrant of attorney given in Jreland, 
cuted abroad by the defendant whilſt in cuſtody on meine 
N be cou proceſs at the ſuit of the plaintiff, becauſe 
ormable to a __- f 
the above no attorney was preſent at Vs giving it, ac- 
rules, c r.iing to the rule, 4 Gee. 2. And ſaid that 
it was an univerſal rule, whe this plaintiff, if 
he would make uſe of this court, muſt con- 
form to its rules; comparing it to the caſe 
of ſtamping foreign deeds before they can 
be read here. 2 Str. 1247. 
When party's A man gives a warrant of attorney to con- 
death a coun- feſs a judgment, and dies before the judg- 
tern-and. ment is confeſſed, this is a countermand. 
1 Vent. 310. But if the party die in the 
vacation, the attorney may before the eſſoin- 
day of the ſubſequent term enter up the 
judgment 


in the Court of King's Bench. 225 

judgment as of the precedent term. 2 R. 
Reym. 66. Salk. 87. Farſi. 2, 93. 2 Str. 
718, 882, 1081. Andr. 53. Barnard, X. 

B. 357» 338, 404. 

Application muſt be made to enter up 
judgment founded on an affidavit, upon a 
warrant of attorney given 4 a feme fole, 
who marries before judgment is entered up, 
which being entered up by huſbind and wite 
without ſuch previous leave of the court is 
irregular, and therefore {et aſide, but without 
colts. 3 Bur. Rep. 1471. 

If a feme ſole gives a warrant of attorney warrant by 

to confeſs a judgment, and marries before it a feme tote 
be entered, the warrant is countermanded; counter 
and judgment ſhall not be entered againit manded by 
huſband and wife, for that would charge the s 09077 
huſband. Paſcb. 9 W. 3 B. R. Anorymus, * 
Salk, 117, 399. Sed. Q, If the judgment can 
be entered up ſo as to be a judgment at the 
time when ſhe was fole, though really ſigned 
after the marriage. 

A feme covert, who lived and acted as a Feme covert 
feme ſole, gave a warrant of attorney to con- living as a 
feſs judgment, Sc. and afterwards moved to feme lole, 
ſet the judgment aſide, becauſe ſhe was covert. & 4 Nat 


: railt, not fee 
The court would not relieve her, but put her „ „ bat 


to her writ of error. Mich. 10 /. 3. B. Þ. b error. 
Anonymus, Selb. 400. | 

It a warrant of attorney be given after the Oha warrant 
continuance-day, to cutter Un a p:d4gment 48 iv enter up a 
of the term preceding, this may be well js62wment of 


enough, if it be dated within the term; batte: cedent 
— 4 term. 


it cannot be fo, if fuck a warrant be given 
to comleſs a judgment generally, and dated 
after the term. 1 Vent. 113. 

19 Where 
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Judgment to Where a warrant of attorney is given for 
— 1 of confeſſing a judgment to be entered of a 
tioned in certain term therein mentioned, judgment 
warrant of can be entered only of that term. Vide 
attorney. 1 Mod. 1. | 2 
How if no If the warrant be to confeſs judgment 
| — 2 generally, without expreſſing any particular 
— term, or does expreſs that it be entered of a 
term, or any Particular term, or any term ſubſequent to it, 
term ſubſe judgment may be entered of any ſubſequent 
quent there term; but if not entered within the firſt four 
_ terms next after the date of the warrant, the 
court mult be moved for leave to enter the 
judgment upon affidavit made of the due exe- 
cution of the warrant of attorney, and that 
both parties are living, and the debt or part 
thereof is unſatisfied ; if entered otherwiſe, 
the court on motion will ſet it aſide. 
Judgment by The defendant often after declaration will, 
cognovit ac- on a ſtay of execution for a time, give judg- 
SE Ku ment by cognovit a#tionem, and in caſe of 
ſave charges treſpaſs, &c. to fave a writ of inquiry, ad- 
of inquiry, Mit damages by under-writing the declara- 
tion thus: I acknowledge this action, and 
admit that the plaintiff A. B. has ſuſtained 
* damages to 01. [according as the ſum is.] 
Bur in this caſe I think the defendant's at- 


torney ſhould be prelent, and a witneſs. 


Of entering judgments, 
; udgmentsor Every judgment in debt, caſe, covenant, 
ncipiturs * h ; 
thereof to be treſpaſs, trover, and every other action, is 
entered on to be entered fairly on the roll, or an incipitur 


the roll be- thereof, before ſuch jcugment ſhall be ſigned 
fore ſigned, . by 


in the Court of King's Bench, 327 


by the ſecondary, or any judge of this court, 
and the names of the plaintiff and defend- 
ant, with the county where the action is 
laid, and the nature of the action with the 
attorney's name are to be entered on the 
book kept by the ſecondary for that purpoſe. 
Mich. 5 Anne. 

All iſſues and judgments ought to be en- How judg- 
tered on the rolls in a full fair hand, with a ments ought 
large margin of an inch at leaſt, and a con- 32 
venient diſtance at the top [of about nine : 
inches, the breadth of the roll] for binding 
up the ſame, and at the bottom, that the 
writing be not rubbed out. Hil. 1657. 

Warrants of attorney for plaintiff and de- Warrants of 
fendant ought to be * entered on every judg- attorney to 
ment-roll before the entry of the judgment, be entered. 


otherwiſe ſuch roll not to be filed. Eafter, 
4 Jac. 2. 


You begin your entry thus : 


As yet of Michaelmas term [as the term is.] 
Witneſs William lord Mansfield, 


London. A. B. putteth in his place E. F. Warrant of 
his attorney, againſt C. D. in a plea of treſ- 2 — 
paſs upon the caſe [according as the action ii, P nt. 


__— — 


* Holt ch. j. The entry upon the roll is not the 
warrant of attorney, but only a memorandum of it, 
which entry was introduced tempore Fac. 2. when 
Wright was chief juſtice. Heretofore they were upon 
a roll by themſelves, and ſo they ought to be now, 
Mich. 11 W. 3» B. R. Cremer V. Wicket, I R. Raym. 
50g, Salk. 88. 2 R. Raym. 895. Carth. 517. 

; * 4 


and 


. — K ———— —— 
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Warrant of 
attorney for 
the deſen- 
dant. 


On a verdict 
in London. 
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and if the defendant be deſcribed by an alias dia” 


in the declaration, or he or the plaintiff be an 


executor or adminiſirator, be muſt be ſo named 
in tne warrant.| 


London. C. D. putteth in his place G. H. 


his attorney, againſt A. B. in the plea afore- 
lard, 


London. Be it remembered, That [here 
enter the memorandum and declaration, accord- 
ing to the directions before given.] 


[If it be a judgment on a verdift, you enter 
to the end of the iſſue, viz. The ſame day is 
given to the parties aforeſaid, at the ſame 
place, [then go on thus) afterwards the pro- 
ceſs thereof 1s continued berween the parties 
aforeſaid, of the plea aforeſaid, by the jury 
aforeſaid being reſpied between them before 
our lord the king at Weſtminſter, until 
next after be return of the diſtringas] 
unleſs * the king's right, truſty, and well be- 
loved William lord Mansfield, his majeſty's 
chief juſtice aſſigned to hold pleas before the 
king himſelf, ſhall firſt come, on the 

day of at + the Guildhall 
of the city of London, according to the form 
of the ſtatute in ſuch caſe made and pro- 


* If at the aſſiſes, ſay the juſtices of our lord the 


king, afligned to take the aſliſes in the county afore- 
ſaid, ſhall firſt come. 


+ The place they are held at. 


vided, 


in the Court of Leing's Bench. 


vided, for default of the jurors, becauſe none 
of them did appear; at which day, before 
our lord the king at :min/!cr, the afore- 
ſaid A. B comes by the ſaid E. F. his attorney 
aforeſaid , and I the ſaid chief juſtice, before 
whom, Sc. hath ſeat hither || his record had 
in theſe words, to wit, afterwards, that is to 
ſay, on the day and at the place within con- 
tained before & Yi/liam lord Mansfield, the 
chief juſtice within written, Way, 
gentleman, being aſſociated unto the ſaid 
chief juſtice, by force of the ſtatute in that 
caſe made and provided, the within named 
A. B. comes by his attorney within contained, 
and the within named C. D although ſolemn- 
ly demanded, comes not, but hath made de- 
fault: therefore let the jurors of the jury 
within mentioned be taken againſt him by 
default; and the jurors of that jury having 
been ſummoned come, who being choſen, 
tried and ſworn to declare the truth of the 
iſſue within contained, upon their oath ſay, 
that the within named C. D. did undertake 
in manner and form as the within named A. 
B. within complains againſt him, and aſſeſs 
verdict for the plaintiff on von aſſumꝑſit, 
the damages of the ſaid 4 B. by occaſion of 
the not performing the promiſes and under- 


— —_— 


K 


t The ſaid juſtices of our ſaid lord the king. 

Their poſtea. 

F Sir J. E. knight, one of the barons of our lord 
the king's Exchequer, and Sir E. W. knight, one of 
the juſtices of our lord the king, aſſigned to hold 
you before the king himſelf, juitices of our lord the 

ing, aſſig ned to take the aſſiſcs in the ſaid county of 


- by force of the ſtatute, c. came the within 
named. 


takings 
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takings within mentioned, over and above his 

coſts and charges by him about his ſuir in this 

behalf expended to and for thoſe coſts 

and charges, to Therefore it is con- 

judgment fidered, that the ſaid “ A. B. recover againſt 

figned the — the ſaid C. D. his ſaid damages by the ſaid 
day of —— Jury in form aforeſaid aſſeſſed, and alſo 

775. for his ſaid coſts and charges, by the court 

Cofts de in- Of our ſaid lord the king now here adjudged 

cremento. of increaſe to the ſaid A. B. by his aſſent, 
which damages in the whole amount to 

and the ſaid C. Fin mercy, Sc. 

How to enter If the cauſe be not tried within the term 

continu = next after the term in which the iſſue was 

ances, joined, you muſt continue the venire on the 

roll by vic non miſit breve; as ſuppoſe an iſ- 

ſue joined in Hilary term, and tried in the 


® Error of a judgment in B. R. in Ireland, where 
Robert Meredith was plaintiff, and that judgment was 
entered, guod præd Carolus Meredith recuperit. And 
the court held it amendable as the default of the clerk, 
though in the judgment, the miſpriſion being only in 
the name, which was right in the reſt of the record; 
that was before the court, and ſhould have directed 
him. 1 Vent. 217. 

The defendant's name in a judgment upon a war- 
rant of attorney is not amendable. Vi. Rep. B. R. 
61. 2 Str. 1209. 

+ The not entering the words mi/ericordia or capia- 
tur, or putting the one for the other, is helped by the 
flat. 16& 17 Car. 2. c. 8. 

Since flat. 5 6 V. M. c. 12. which takes away 
the capiatur fine in actions wi & armis, no judgment of 
capiatur ſhall be entered againſt the defendant, nor any 
thing in lieu thereof, but that clauſe ſhall be totally 
left out of the judgment. Mich. 8 V. 3. B. R. 
Linſey v. Clerks, Carth. 390. 


ſittings 


K 


in the Court ok King's Bench. 


ſittings after Eaſter; after the words, The 
* ſame day [| the return of the firſt venire eq 
% day in Hilary] is given to the parties afore- 
« ſaid, at the fame place,” ſay, „at which 
„ day, before our lord the king at Veſtmin- 
e ſter, came the parti es * by their 
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* attornics aforeſaid, and the ſheriffs of Lon- By vic' non 
* Jon did not return the ſaid writ, nor did miſit breve, 
* they do any thing thereupon : therefore New venire 


* the king at Weſtminſter, on next 
after (the. firſt day of Eaſter term] 
“and who are in no wiſe of kin either to 
* the ſaid A. B. or to the ſaid C. D. to take 
* cognizance upon their oath of the whole 
truth of the premiſſes; becauſe as well the 
* ſaid C. D. as the ſaid A. B. have put them- 
„ ſelves upon that jury. The ſame day is 
given to the parties aforeſaid, at the ſame 
„ place. Afterwards, the proceſs being con- 
e tinued berween the parties aforeſaid, of 
& the plea aforeſaid, by the jury being reſpi- 
< ted between them before our lord the king 
« at Weſimin ber, until next after 

& [the firſt day of Trinity term, being the re- 
* turn of the diſtringas } then next following, 
* unleſs the king's right truſty, Sc. (as 
„ fore). 


And in this manner, in caſe there ſhould 
be ſeveral terms between the term in which 
your iſſue is joined, and the term in which 
it is tried, you continue awarding venires on 
the roll from term to term, on the ſuggeſtion 
that the ſheriff docs not return the writs, to 
the term the di ringas is ſued out, which 

ſhould 


let a jury (as before) come before our lord awarded. 
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ſhould bear teſte the day of the return of the 


denire. 

You may enter your iTves on both ſides 
the roll, but ſhould not write too near the 
bottom on che firſt ſide, where you are to 
write the number-roll and chief clerk's name 
thus, 

R:ll 326. Lee. 


And when you have occaſion to write on 
the back- ſide, you begin over againſt the firſt 
line of your memorandum, leaving at leaſt an 
inch margin. 


Judgment a- It is therefore conſidered, that the ſaid Ed- 
gainſt the de- ward recover againſt the ſaid Thomas his ſaid 
fendant on debt, and the aforeſaid damages by the ſaid 
N in jury in form aforeſaid aſſeſſed, and alſo eigh- 
MY teen pounds for his ſaid coſts and charges by 
the court of our ſaid lord the king now here 
adjudged of increaſe to the ſaid Edward by 
his aſſent, which damages in the whole 

amount to 
On a demur- And the ſaid Richard and Cadogan, by 
rer in abate- L. R. their attorney, come and defend the 
ment to a de- force and injury, Sc. and pray judgment of 
claration. the ſaid declaration, becauſe they ſay, that 
the ſaid declaration, and the matter con- 
tained therein, are not ſufficient in law to 
maintain the ſaid action of the ſaid 7h, 
James, em Mary, againſt them the ſaid Ri- 
chard and Cadogan; to which ſaid declara- 
tion they the ſaid Richard and Cadogan have 
no need, nor are they obliged by the law of 
the land, to anſwer; and this they are ready 
to verity : wherefore for want of a 1 
decla- 
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declaration in this caſe, the ſaid Richard and 
e Cadogan pray judgment of the ſaid declara- 
tion, and that the ſaid declaration may be 
quaſhed, c. 
And the ſaid John, James, and Mary ſay, Joinder. 
that the ſaid declaration, and the matter 
therein contained, are ſufficient in the law for 
them the ſaid Fohn, James, and Mary to main- 
tain their ſaid action againſt the ſaid Richard 
and Cadogan, which ſaid declaration, ard the 
1 matter therein contained, the ſaid John, James, 
t and Mary are ready to verify and prove, as 
1 the court, Sc. Wherefore, for that the 
ſaid Richard and Caiogan do not deny the 
ſaid matter in the ſ-id declaration, nor make 
2ny anſwer thereto, the ſaid Jobn, James, and 
Mary pray judgment, and their damages by 
occalion of the premiſſes to be adjudged to 
them, Sc. And becauſe the court of our Continuance 
ſaid lord the king now here is not yet ad- by curia ad- 
viſed about giving judgment of and concern- Viſare vult. 
ing the premiſies, day is therefore given to 
the ſaid parties to come before our lord the 
king at Weſtminſter, on next after 
to hear judgment of and upon the ſame 
premiſſes, for that the court of our faid lord 
the king, now here, is not yet adviſed there- 
of, At which day, betore our ſaid lord the 
king at Veſtminſter, came the ſaid parties by 
their attornics aforeſaid ; upon which, all 
and ſingular the ſaid premifies being ſeen, | 
and by the court of our ſaid lord the king f | 
now here fully underſtood and conſidered, 1 
and mature dcliberation being had there- | | 
upon; it appears tO the court of our ſaid Interlocutory 


lord the king, now here, that the ſaid de- judgment fot 
decla- the plaintiff. 


a & Q vo 


CCC ̃ 


334 


Inquiry a- 
warded. 


The Attozney's Pꝛadtice 


clarations, and the matter therein contained, 
are ſufficient in law for them the ſaid John, 
James and Mary to maintain their ſaid action 
againſt the ſaid Richard and Cadegan; where- 
fore the ſaid John, James and Mary ought to 
recover their damages againſt the ſaid Ri- 
chard and Cadogan, by occaſion of the pre- 
miſices atoreſaid, But becauſe it is unknown 
to the court of our ſaid lord the king, now 
here, what damages they the ſaid John, James 
and Mary have ſuſtained by occaſion of the 
premiſſes; therefore it is commanded to the 
ſheriff of Middleſex, that by the oath of twelve 
good and lawful men of his bailiwic he dili- 

ently inquire what damages they the ſaid 
2 James and Mary have ſuſtained, as well 
by occaſion of the premiſſes, as for their coſts 
and charges by them about their ſuit in this 
behalf expended; and that he ſend the inqui- 
ſition, which, Sc. to our lord the king at 
Weſtminſicr, on next after un- 
der the ſeal, &c. and the ſeals, &c. together 
with the writ of our ſaid lord the king to him 
thereupon directed, Fc. The ſame day is 
given to the ſaid Jobn, James and Mary, at 
the ſame place, &c, 


See after for entry of the return of the in- 
quiry and final judgment thereon, 


Judgment by And the ſaid William, by Robert Bicknell 
cognovit ac. his attorney, comes and defends the force and 


tionem & 
damna, to 
ſave the 

charges of 


injury, when, Sc. and ſays, that he cannot 
deny the ſaid action of the ſaid John, nor 
but that he the ſaid William undertook in 


manner 
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manner and form as the ſaid Fobn above com- executing an 
plains againſt him; nor alſo but that the ſaid 17 
John has ſuſtained damages by occaſion of * ? * Tg 
the not performing the ſaid promiſes and un- Clifr's Ent. 
dertakings, to 37. 45. 64. as the ſaid Fobn 422. 

has by his declaration above ſuppoſed ; and 

upon this the ſaid John prays judgment, and 

the ſaid damages fo acknowledged, together 

with his cofts and charges by him about his 

ſuit in this behalf expended, to be adjudged 

to him, Sc. Therefore it is conſidered, that 

the ſaid Jobn recover againſt the ſaid Richard 

his ſaid damages, to 371. 45. 6d. above ac- 
knowledged ; and alſo ſix pounds for his ſaid 

coſts and charges, by the court of our ſaid 

lord the king now here adjudged to the ſaid 

Jobn by his afſent; which ſaid damages in 

the whole amount to 631. 45. 6d. And the 

ſaid William in mercy, Cc. 

And the ſaid Benjamin, by Thomas Owen, Judgment in 
his attorney, cometh and defendeth the force debt by non 
and injury, when, &c. and the ſaid Andrew ſum — 
prayeth, that the ſaid Benjamin may anſwer to — 
his ſaid declaration; upon which the ſaid at- lance. 

torney of the ſaid Benjamin ſaith, that he is 
not informed by the ſaid Benjamin of any an- 
ſwer to be given for the ſaid Benjamin to the 
ſaid Andrew in the premiſſes; nor doth he ſay 
any thing elſe in bar or precluſion of the ſaid 
| action of the ſaid Andrew, by which the ſaid 
| | Andrew remaineth thereof undefended againſt 
| 


— 
* 


. 


— — 1 „ _ CD 


1 9 


—. 2 AE_. Tos 


the ſaid Benjamin, Sc. Therefore it is con- judgment 
ſidered, that the ſaid Andrew recover againſt figned the — 


the ſaid Benjamin his ſaid debt, and alſo fixty = = 


and 
4 
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and three ſhillings for his “ damages which 
he hath ſuſtained, as well by occaſion of the 
deraining that debt , as for his coſts and 
charges by him about his ſuit in this behalf 
expended, by the court of our ſaid lord the 
king now here adjudged to the ſaid Andrew 


a. 
—_— 


Error of a judgment in C. B. by nil dicit upon an 
old bill obligatory, The prothonotary has taxed 50 /, 
for intereſt and damages, The judgment was, it is 
conſidered, that the aforeſaid J. do recover againſt the 
aforeſaid H. his aforeſaid debt, and his damages, by 
occaſion of detaining that debt, to 504, to the ſame 
J. by his aſſent by the court adjudged. Exception; 
The court of C. B. have taxed damages by occaſion of 
detaining the debt, where ſuch damages do not appear 
judicially to the court; but theſe damages ought to be 
inquired by a jury upon a writ of inquiry: but not al- 
lowed; for the courſe and practice of both courts is, 
upon a judgment in debt upon default or confeſſion, 
to tax the damages, by occaſion of detaining the debt, 
as well as the coſts of ſuit; and this being by the aſ- 
ſent of the plaintiff, which is always entered upon the 
record, ſhall conclude the defendant ; but if the plain» 
tif will not aſſent to it, then he ſhall have a writ to in- 
quire of the damages, by occaſion of detaining the 
debt, if he will; but this is in the election of the 
plaintiff, and not of the defendant ; and if the court 
by the aſſent of the plaintiff may tax 20s. for the da- 
wages, by occaſion of detaining the debt, by the ſame 
reaſon they may tax 20 J. if they ſee cauſe : wherefore 
the exception was over-ruled. Trin, 21 Car. 2. B. R. 
Holdip v. Otway, 2. Saund. 106. 2 Keb. 624, 625. 
2 Danv. Abr. 449, p. 5. 1 Vent. 71. 1 Sid. 442. 
Lat. 113. Telv. 152. 1 Brownl. 214, 215. 3 Leon. 
213. Dyer 108. Cro. Fac, 415. 1 Bol. Abr. 571. 


q + In C. B. the words, as for his coſts and charges 
by him, about his ſuit, in this behalf expended, are 
always omitted. 

* by 


. as _ „ 


rr 


*. 
1 
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* by his aſſent. And the ſaid Benjamin in 
mercy, &c. 

And the ſaid Charles in his proper perſon Nij gicit in 
comes and defends the force and injury, debt of the 
when, Sc. and prays leave to imparle to the ſame term. 
ſaid bill; ; and it is granted to him, Sc. And Townl. 
upon this, day is given to the parties aforeſaid, peadi as 
before our lord the king at Weſtminſter, until - e 

next after [e day the rule to plead is L505 's Ent, 

out] to wit, to the ſaid Charles to imparle, 473. 

and then to anſwer, &c. Ar which day, be- 

fore our lord the king at Weſtminſter, comes 

the ſaid Anthony by his attorney atoreſaid ; 

and the ſaid Charles at that day, though ſo- 

lemnly demanded, comes not, nor does he 

ſay any thing in bar or precluſion of the ſaid 

action of the ſaid Anthony, by which, &c. 

[4s in the laſt to the end.] 


And now at this day, to wit, on Nil dicit in 
next after [he firlt day of the term debt, with an 


judgment is entered] in this fame term, until imparlance. 


which day the ſaid Charles Danvers had leave 
to imparle to the ſaid bill, and then to an- 
{wer thereunto, c. before our lord the king 


* Vide ſapra note (“ Debt on a bond in B. R. 
plea in bar, demurrer thereto, and judgment for the 
plainiif, in which the words, by his aſſent, were 
omitted. A writ of error being brought in the Ex- 
cleguer chamber, the juſtices and barons ſeemed ſtrong- 
ly ot opinion, that by reaſon of this omiſſion the judge 
ment was erroneous z whereupon the juagment was 

a ended in B. R. and the tranſcript afterwards in the 
; xchequer chamber, Paſch. 3 Geo. 2. Tully v. Sparkes, 
2 R. Kaya. 1570. Stat. 16 5 17 Car. 2. c. 8. 


Soi. L Z at 


. ˙— — ———_— 
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at Weſtminſter, the ſaid Andrew Baker came 
by his attorney aforeſaid ; and the ſaid Charles 
Danvers, although at the ſame day ſolemnly 


demanded, came not, nor does he ſay any 


thing in bar or — of, Sc. [as before 
to the end. ] 


And the ſaid Edward, by A. B. his attor- 
ney, comes and defends the force and i Injury, 
when, Ce. And the ſaid Abraham prays 
that the ſaid Edward may anſwer to his ſaid 
declaration; and upon this the ſaid Edward 
prays leave to imparle to the ſaid bill of the 
laid Abraham, until next after [the day 
the rule is out] and it is granted to him, c. 
The ſame day is given to the ſaid Abraham, 
at the ſame place, c. At which day, be- 
fore our lord the king at Weſtminſter, came 
the ſaid Abraham by his attorney aforeſaid ; 
and the ſaid Edward at that day, though ſo- 
lemnly demanded to anſwer, came not, nor 
doth the ſaid attorney of the ſaid Edward ſay 
any thing in bar or precluſion of the ſaid ac- 


tion of the ſaid Abraham, by which the ſaid 


Abrabam remains thereof undefended againſt 
him, Se. Wherefore the ſaid Abraham 
ought to recover againſt the ſaid Edward 
his damages by occaſion of the premiſſes ; 
bur becauſe itis unknown to the court of our 
lord the king now here, what damages the 
ſaid Abrabam has ſuſtained in this caſe by 
the occaſion aforeſaid ; therefore it 1s com- 
manded to the ſheriff, that by the oath of 
twelve good and lawful men of his bailiwic 
he diligently inquire what damages the ſaid 
Abraham has ſuſtained, as well by _— 

0 
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of the premiſſes, as for his coſts and charges 
by him about his ſuit in this behalf expend- 
ed, and that he ſend the inquiſition which 
he ſhall thereupon take, to our lord the 
king at Weſtminſter, on next after 

[the return] under his ſeal, and the 
ſeals of thoſe by whoſe oath he ſhall take 
the ſaid inquiſition, together with the writ of 
our ſaid lord the king to him thereupon di- 
rected “. The ſame day is given to the ſaid 
Abrabam, at the ſame place. At which day, The return; 
before our lord the king at Weſtminfler, came 
the ſaid Abrabam by his attorney aforeſaid ; 
and the ſheriff, to wit, A. M eſq: ſheriff of 
the ſaid county of returned a certain 
inquiſition taken before him at in the 
faid county of on the day of 

in the year of the reign 
of our ſovereign lord George the third, now 
king of Great Britain, &c. by the oath of 
twelve good and lawful men of his bailiwic z 
by which it is found, that the ſaid Abrabam 
has ſuſtained damages by occaſion of the pre- 
miſſes, over and above his coſts and charges 
by him about his ſuit in this behalf expended, 
to one hundred pounds ; and for thoſe coſts 


Error aſſigned on a judgment in C. B. for that 
upon the w'it of inquiry the plaintiff had no day given 
him in court, and no day was given to the defendant 
then to appear. 8 H. 7. rot. 29. Lib. inter. 273. 
Over ruled, for the courſe of the Common Pleas is to 
give nodiy. The defendant is not to have day, and 
the »i-'ptiff is to attend ac his peril z and ſo is the 
eonrſe of the Common Pleas, but it is otherwiſe in the 
King's Bench, Cro. Eliz. 144. Vide Cro, Car. 236, 
Vive 2 Dan. Abr. 153. p. 7. 

& 2 and 
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and charges, to forty ſhillings. Therefore it 


ſigned the — js conſidered, that the ſaid Abraham recover 


day of — 


1770. 


Nil dicit in 


againſt the faid Edward his damages afore- 
ſaid, by the ſaid inquiſition above found; and 
alſo fourteen pounds nineteen ſhillings and ſix 
pence for his ſaid coſts and charges, by the 
court of our ſaid lord the king now here ad- 
judged of increaſe to the ſaid Abraham by his 
aſſent, which damages in the whole amount 
to one hundred and ſixteen pounds nineteen 
ſhillings and fix pence. And the ſaid Edward 
in mercy, c. 


And now at this day, to wit, next 


caſe with an after [the firſt day of the term judg- 


imparlance. 


ment is entered] in this ſame term, to which 
day the faid Chriſtopher Denton had leave to 
imparle to the ſaid bill, and then to anſwer, 
Sc. before our lord the king at Weſiminſier, 
the ſaid Evan Thomas comes by his attorney 
aforeſaid, and prays that the ſaid Chriſtopher 
Denton may anſwer his ſaid declaration; and 
the ſaid Chriſtopher Denton, altho' at the ſame 
day ſolemnly demanded, comes not, nor does 
he ſay any thing in bar or precluſion of the 
ſaid action of the ſaid Evan, by which the 
ſaid Evan Thomas remains thereof undefended 
againſt him: wherefore the ſaid Evan Tho- 
mas ought to recover againſt the ſaid Chriſto- 
pher Denton his damages by * occaſion of the 
premiſſes. But becauſe, &c. (as before.) 
No 


— — 


* If in treſpaſs you ſay, by occaſion of the ſaid 
treſpaſs, 


If 
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No plea- roll to be filed after the end of OC 
the term next following that of which it ter the term 
ought to be filed, unlels by a rule of court. following 


' that, which 
Eaſier, 9 . 3. it ought to be 


filed of. 
Every attorney ought to bring into the of- Time of fil- 


fice all his rolls fairly ingroiied by the times ing rolls. 
limited by former rules, viz. Mech. 9 and Andrews 22. 
Trin. 10 M. z. that is to ſay, his rolls of Tri- TIC 
nity, Michaelmas, and Hilary terms before the 2 R. Raym. 
eſſoin-· day of every ſubſequent term, and his 850. 

rolls of Eaſter term before the firſt day of 

Trinity term. Mich. 5 Anne. 

But the cſtos brevium, in indulgence of the 
clerk, attends the day but one before every 
term, to receive and file the rolls. He uſed 
formerly to attend the day before Trinity term 
for that purpoſc, but now only the day but 
one before Trinily term to receive and file 
their rolls, 

The iſſue and ui privs roll may be amend- 
ed by the plea roll. Say. Rep. 76. 

If no execution be ſued out within a year Judgment to 
after judgment is obtained, the judgment * 3 
muſt be revived by ſcire facias; and the plain- ecution 
tiff may, at any time within a year after judg- within a year. 
ment on the ſcire facias, ſue forth any execu- 


1 — 


— — RC 


If in aſſault, by occaſion of the ſaid treſpaſs and 
aſſault. i 

If in treſpaſs, aſſault and impriſonment, by occaſion 
of the ſaid treſpaſs, aſſault and impriſonment, 

If in covenant, by occaſion of breaking the ſaid co- 
venant. 


If in a/impfit, by the ocaſion of not performing the 
laid promiſes and undertakings. ; ; 


2 3 tion, 
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tion, and continue the ſame on the roll on 
which the ſcire facias is enteted; but if he 
doth not take out execution within the year, 
the judgment mult be again revived by etre 
facias, as at firſt; and the reaſon is in order 
to prevent a ſurprize upon the defendant : 
but this rule does not hold, where the de- 
fendant himſelf hath affected the delay; fo 
far from it, that the defendant's rule to ſhew 
caule why ſuch an execution ſhould not be 
ſet aſide, was diſcharged even with coſts. 
2 Bur. Rep. 660. 

Judgment If a judgment has been entered ten years, 

entered ten and no execution taken out, the plaintiff can- 

88 not ſue out a ſcire facias to revive it without 

for. leave of the court. 

Execution Upon a judgment obtained, and all parties 

ſued out and living, if a f. fa. ca. ſa. or elegit, be ſued out 

continued on within the year, and returned and entered 

the roll as ef- . 

fectual as ſci, Upon the roll, the ſame may be continued 

fa. down from term to term to the time of the 
execution thereof, although after the year, 
and ſhall be as good as if the judgment had 
been revived by ſcire facias. 

Judgment If the defendant appear and imparle until 

anay be en- the firſt day of the next term, and die after 

_— the day in bank, yet if a rule be given for 

after day in ànſwer, and no plea be pleaded, judgment 

bank, may be entered againſt him that next term 
by default, as of the firſt day of the term. 
Stat. 17 Car 2. c. 8. Salt. 401. 1 KR. Raym. 


695. 2 R. Raym. 766, 849. | 
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HERE are three ſorts of executions, Executions, 


VIZ, a capias ad ſatisfaciendum againſt 
the body, a eri facias againſt the goods and 
chatels, and an egit againſt the goods and 
chattels (except the oxen and beaſts of the 
plough) and againſt one moiety of the defend- 
ant's lands and tenements. 


The body or lands of the defendant were Executionsat 


not, at the common law, liable to an execu- 
tion upon a judgment for debt or damages, 
unleſs in ſome ſpecial caſes; the execution was 
only of his goods, chattels, grain, or other 
preſent profits growing on his land. 3 Co. 11, 
5. For this purpoſe the common law gave 
two writs only, as the levari facias, by which 
the ſheriff was commanded quod de terris 
& catallis iꝑſius A. Sc. levari faciat, &c. 
and the fier: facias, which was only de bonis 
& catallis, 3 Co. 12. a. The law abhorred 
force, and when committed, the body of the Ca. fa. 
offender was ſubject to impriſonment : and it 
was a rule, that in actions vi & arms a capias 
lay, and where a capias lay in proceſs, a ca- 
pias ad ſatisfaciendum lay after judgment, 
3 Co. 12. a. but ſuch actions vi & armis mult 
be intended where there was a direct and 
wilful wrong, not where a negligence only, 
as againſt an hoſt for goods loſt in his inn. 
Heb. 56. Several ſtatutes have given a capias 
in proceſs, and conſequently a capias ad ſatiſ- 
faciendum after judgment. 

By the ſtatute of Marlbridge, 52 HH. 3. c. 23. 
a capias is given in account. 2 Iuſt. 143. By 
Z 4 the 


the common 
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the ſtatute of Y/eſiminſter 2. 13 Fd 1.c 11, 
a capias hes in account and outlawry thereon, 
2 Inſt. 978. By the ſtatute cf 25 Ed. 3. 
c. 17. a Cafias — giwen in debt and detinde. 
By the ſtat 10 H. 7. c. ꝙ bke proceſs is given 
in caſe as in debt and treſpaſs, By the ſtature 
of 2311.8. c. 14. like proceſs is given in a 
It writ ot annuity and covenant as in caſe. 
hy Elegit. By the ſtatute of J/eſtminſter, 2 c. 18. the 
li elegit was given, and by that ſtatute, when a 
debt is recovered or acknowl: dged in the 
} king” s court, Or damages aw arded, it ſhall be 
in the election of him that ſues to have a 
writ of Feri facias, that the ſheriff levy of 
the lands or goods, or that the ſheriff deliver 
to him all the chattels of the debtor, ſaving 
his oxen and beaſts of the plough, and one 
half of his lands, 'till the debt be levied by a 
reaſonable price and extent, 
If the chattels are ſufficient, then the ſhe- 
riff ought not to extend the land. 2 Inſt. 395. 
The appraiſement and extent mult be by in- 
quiſition. 2 Inſt. 396. The ſheriff cannot 
ſell goods upon an * without taking an in- 
quifition. Cro. El. 584 
When a bad Hopkins having eat a judgment, ſued 
return of a Out an elegiz, and the inquiſition finding the 
writ of elegit defendant ſciſed of a meſſuage, and other 
may be lands of ſuch a value, the ſheriff delivers a 
quaſhed | a 
without a moiety of the meſuage, Cc. in execution, 
writ of error. and the plaintiff moved to quaſh the return, 
to the end he might have a new writ, for he 
could not bring his ejectment upon this re- 
turn, becauſe the ſheriff had not delivered 
the moiety by metes and bounds, as he ought 
j to have done. TWwiſden and Wild ſaid, that 
| after it is filed and entered upon the roll, it 
cannot 


wk OO 
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cannot be quaſhed nor diſcharged but by writ 
of error, and fo the cauſe of the diſcharge 
will be marked upon the roll, and now the 
plaintiff has excluded himſelf from any other 
execution. But Hale ſaid, that where the 
cauſe appeated with the record itſelf, it might 
be quaſhed without a writ of error; and here 
it appears, that the ſheriff has not delivered 
the moiety in ſeveralty as he ought; and if 
the inquiſition had found the defendant ſeiſed 
of two metiuages, one of 20 J. fer annum, and 
the other of 251. ger annum, and the ſheriff 
delivers one of them as the moiety, and the 
return is filed and entered upon the roll, yet 
It may be quaſhed without a writ of error; 
for it is apparent within the return, that the 
ſheriff has delivered either more or leſs than 
a moiety. Bur if the ſheriff upon an elegit 
delivers three parts of four in extent for a 
moiety, and returns the delivery of a moiety, 
here this return cannot be quaſhed nor avoid- 
ed, if once filed, for he cannot ſhew it ſo as to 
take advantage of it upon the trial; but the 
party, in cafe where more than a moiety is 
delivered, mult come before the writ filed, 
and ſuggelt inequality, for elſe it ſhall be taken 
to be true, becauſe by inquiſition, except 
the miſexecution appear within the return 
itſelf, then it is void, and neither party put 
to bring his writ of error, and the plaintiff in 
ſuch cate may take out a new execution; for 
this being void, is as if no execution at all 
had been. But becauſe Twiſden and Wild 
doubted, cur. adviſar. Anonymus, Paſch. 

26 Car. 2. and Keble 313. 
If upon an elegit the ſheriff deliver the 
moiety of a houſe without metes and bounds, 
| the 
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the return is ill, and ſhall be quaſhed for un- 
certainty; but if the ſheriff upon an elegit de- 
liver more than a moiety, the return is not 
void, but voidable by writ of error or audita 
querela. Trin. 10 W. 3. B. R. Pullen v. Birk- 
beak, Carib. 453. 

If the ſheriff upon an inquifition upon an 
elegit returns the defendant to have 20 acres 
in Dale, and 20 acres in Sale, and delivers the 
20 acres in Sale for the moicty of the whole, 
all is void; for he ought to deliver a moiety 
of the 20 acres in each vill; and this might 
be avoided in evidence in ejectment brought 
for the lands. 1 Lev. 160. 

If only goods Upon an elegz/ the ſheriff took an inquiſi- 
levied on an tion, and levied ſom? of the defendant's 
elegit, the goods in part of the debt, but returned that 
3 — he had no lands, though 2 Inf. 395. after 
for the reſi- an elegit, the plaintiff cannot have a capias. 
due. Per euriam: it being returned that the defend- 
Stra. 226. ant had no lands, this is to be conſidered 


only as a fieri facias, and the plaintiff may 


have a capias ad ſatisfaciendum. Mich, 

13 Geo. 1. B. R. Lancaſter v. Fielder, 2 R. 

Raym. 1451. 

g 1 "IN IO” 

No notice o No notice 1s given of the execution of a 
executing an writ of elegit, as there muſt be of a writ of 
elegit. inquiry. Trin. 30 Car. 2. 
Fi. fa. iſſued If a fieri facias be ſued out in the life time 
in life of de- of the defendant, who dies before the return 
fendant, who of the writ, yet the goods may be taken in 
dies before 2 hi - b 9 t 
the return, execution upon this writ, be there executor 
may be exe- Or adminiſtrator, or neither, for the goods 
cuted, were bound by the execution. Vide Rolls 


893. 3 Cre. 174, 181. Mo. 21. Cowper 
v. Dawes, 


T __——_——_—___ 4," 
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v. Dawes, Hil. 20, 21 C. 2. C. B. ſed vide 
Stirt v. Alder, Trin. 22 Car. 2. 
Dives as adminiſtratrix of J. S. recovered An admini- 
a judgment in C. B. for 340 l. againſt Clerk, — — 
and ſued out a Feri facias thereupon directed g. fa. and 
to the ſherilf of Middleſex, who returned that dies after 
he kad ſeized goods to the value of the debt, goods ſeiſed 
and that they remained in his hands for want de dhe value 
of the debt, 
of buyers. Afterwards, and before the „nich re- 
goods were ſold, Dives died, and C!erk ſued mained for 
out a ſcire facios to the ſheriff of Middleſex, want of buy- 
to ſhew cauſe why the goods ſhould not be re- es. 
ſtored to him; as ſuppoling that now Dives is 
dead, there is no body can have the fruits of 
the execution. Upon a demurrer to the writ, 
judgment was given for the defendant, which 
judgment was afterwards affirmed on a writ 
of error in B. R. Clerk was, by this ſeizing 
of his goods in execution, diſcharged of the 
judgment. The ſheriff may ſell the goods 
by authority of law without a venditiont ex- 
ponas, and after his year is expired and he 
is out of his office. In the caſe of Cleve v. 
Veer, Cro. El. 450, 457. V. Jones, 385. 
there was a further act to be done, viz. the 
awarding a liberate. The ſheriff is reſponſible Sheriff re- 
for the value he has returned the goods at; ſponſible for 
and when the right is come to the adminiſ- — 1 
trator de bonis non, the ſheriff ſhall bring the minittrator de 
money into court, and upon the adminiſtrator bonis non, 
ge bonis nou coming in, and ſhewing his letters &c. ſhall 
of adminiſtration, he ſhall take it out. The have the mo- 
return here is a good excuſe, ſo as the ſheriff 
ſhall not be amerced for not bringing the 
money into court, yet he mult ſell the goods 
in 


Execution 
may enter 
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in convenient time; for if a d ringas is t1- 
ken out, he mult ſell the goods before the 
return of the writ, or elſe he forfeits iſſues, 
Mich. 3 Anne B. R. Clerk v. Wilbers, 2 K. 
Raym. 1072. Salk, 322. | 
Judgment in B. R. feri facias into London, 
return nulla bing, teſtatum into Monty omery- 


into Wales, ſpire, the ſheriff returns that the writ of the 


Or a county 
palatine, 


lord the king does not run into ales, but at 
the ſuit of the king or wherein the king is 
concerned. Saunders moved that the ſheriff 
might be amerced. Reſolved per curiam, 
That upon a judgment in this court, execu- 
tion may be awarded into Hales or a county 
palatine. Vide Cro. Fac. 484. Cro. El. 445. 
that lands in Wales pleadable here. Hetley, 
18, 20, 21. 2 Bulſir. 54, 136. 2. If the 
writ did not run there, yet the ſheriff, being an 
officer of this court, ought not to queſtion it, 
but to make return of the execution of it; 
and the ſheriff was ordered, upon a penalty, 
to return the writ as he would ſtand by it; 
for it was reſolved the ſheriffs in Wales ought 
to execute judicial writs, and the court has 
none to write to there as in counties palatine, 


where they write to the chancellor or cham- 


berlain, or warden of the cinque ports. An 
elegit may be executed in Wales, and why 
not a fi. fa.? If ir could not, the party 
would be without remedy; for he cannot 
bring an action there upon this judgment, 
and he cannot outlaw the defendant, becauſe 
this is on a bill of debt againſt an executor, 
Draper v. Blaney, Trin. 22 Car. 2. I Lev. 


291. 
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291. Raym. 206. 2 Saund. 193. 2 Keb. 

649, 657, 724. ; 

Judgment againſt two; one dies, the plain- Of execution 
tiff briogs a ſci. fa. againſt the ſurvivor and on a joint 
the executor of the other defendant ; the ſur- — — 
vivor makes default, and the executor demurs 83 
and has judgment becauſe it was held that 
the perſonal lien ſurvived, Hale: Where a 
judgment is againſt ſeveral, there the lien 
ſurvives ; for as the land is not bound but in 
reſpect of the perſon, ſo in that caſe the party 
dying, his lands are unbound. It judgment 
againlt two or three, the execution mult be 
Joint, and not againſt any one; and if three 
be jointly and ſeverally bound, the party muſt 
ſue either all or one, and cannot ſue two, 
beciufe neither joint nor ſeveral ; but where 
ſeveral become bail, there one may be ſued 
without naming the other, for they are ſe- 
verally bound. Cary v. Ward, Paſch. 

26 Car. 2. 3 Keb. 298. | 

Debt upon bond, againſt the principal, and Where on a 
after againſt the bail, and the whole penalty Penalty be- 
levied upon the goods of the bail, and the nt — 
money remaining in the ſheriff's hands; they order the 
move, that the plaintiff may accept his prin- plaintiff to 
cipal, intereſt and charges, and return the take only his 
reſt. The court ſaid the defendants came — 2 
very late, for they never uſed to make ſuch — as 
a rule after execution execured, yet being in 
caſe of the bail, and the money remaining 
in the ſheriff's hands, it was granted; but 
if the ſheriff had paid the money over to the 
plaintiff, they would not heip the defendant. 
Anonymus, Mich. 30 Car, 2. 


4 Huſ- 
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Eſcape of the Huſband and wife taken“ in execution, the 
} huſband the gaoler let the huſband eſcape; court reſolved, 
| eſcape of the that unleſs the plaintiff would take the huſ— 


wile. band again, as he might do, they would dif- 
charge the wife, and ſaid, the eſcape of the 
huſband was the eſcape of the wife. 1 Vent, 
ki 
Execution Motion to have reſtitution of goods levied 


may iſfue out h 
of this court 
Into a county 
palatine. 


fi. fa. out of this court in the county pa- 
latine of Cheſter, denied per cur, and held, 
that executions may well iſſue out of this 


Ante 306. court to the county palatine on a judgment 
originally given in this court. 1 Lev. 256, 
Where two Per Holt, If a fi. fa. is delivered to the 


writs of exe- ſheriff to-day, and another to-morrow, and 
cution are the ſheriff executes the laſt firſt by making 
delivered to a bill of ſale of the goods, ſuch ſale ſhall 
muſt give ſtand good, and the vendee ſhall hold the 
preference to goods againſt him who firſt delivered the 
that which wric to the ſheriff, and his remedy is only by 
yas firit 4e. action againſt the ſheriff. 

: But if the writs of exccution are delivered 
to the ſheriff the ſame day, he hath not 
election which to execute firſt, but is bound 
to give preference to that which was firſt de- 
livered ; but if in fact he execute that firſt 
which was laſt delivered, and make ſale of 
the goods, the vendee hath a good title to 
them, which cannot be defeated by a ſubſe- 
quent execution of that writ which was firſt 

| delivered. But the party concerned in fuch 
ml writ is put to his action againſt the ſheriff, 


— — 


2 Stra. 1167, 1237. Ni. 
Mich. 


See Say. Rep. 149. 
Rep. B. R. 149. 


+» n Dale. * 
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in the Court of King's Bench. 351 
Mich. 9 W. 3. B. R. Smalcomb v. Buckingham, 
Cartb. 419. Vide ſtatute of frauds, 29 Car. 2. 
c. 
ment was given, and there was an agreement ä— 
between the parties not to take out an execu- & ace. 
tion 'till the next term, and they did it be- 
fore, that the court ſet all aſide. 1 Mad. 
20. 

The plaintiff may have execution preſently Execution 
after judgment is ſigned, and before it is en- after judg- 


tered, for otherwiſe he ſhould be at great de- ment ſigned, 


but before it 


lay; for the courſe of the court is not to en- ner wry 


ter the judgment until the vacation after, and 
the defendant is not at any miſchief; for he 
may have a writ of error after the ſigning, 
and before the judgment entered. Mich. 
15 Fac. Smith and Bowles, 1 Rol. Abr. 
899. Vide 2 Show. 494. 3 Damv. 329. 
M. pl. 1. 

Upon an execution upon a ſtatute-ſtaple, Body of a 
merchant, upon ſtatute of Aon Burnel, or peer when 
23 H. 8. the body of a peer may be taken in — 
execution, 2 Leon. 173. 3 Danv. 327. 2. f 


A ca. ſa. in debt, 


GEORGE the third, by the grace of Ca. fa. in 
God, of Great Britain, France and Ire- debt. 
land, king, defender of the faith, -&c. To 
the ſheriff of Middleſex greeting. We com- 
mand you, that you take C. D. [if there be 
an alias dict' put it in] if he ſhall be found in 
your bailiwic, and fafely keep him, ſo that 
you may have his body before us at Meſimin- 


3 fer, 


3 : 
Twviſden : I have known where if a judg- Execution a- 
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er, on next after to ſatisfy 
A. B. of one hundred pounds of debt, which 
the ſaid A. B. lately in our court before us at 


Meſtminſter re covered againſt him; as alſo of 


ſixty- three fhillings, which in our ſaid court 
before us at Weſtminſter were adjudged to the 


ſaid A. B. for his damages which he ſuſtained 


as well by occalion of the detaining the ſaid 
debt, as for his coſts and charges by him 
about his ſuit in that behalf expended; where- 
of the ſaid C. D. is convicted, as appears to us 
of record; and have there then this writ, 
Witneſs William Lord Mansfield at Wiftmin- 
ter the day of in the 

year of our reign, 

Lee. 


If in caſe upon premiſe, ſay, To ſatisfy A. B. 
of one hundred pounds which the ſaid A. B. 
lately in our court before us at Veſtminſter 
recovered againſt the ſaid C. D. for his da- 
mages which he ſuſtained as well by occaſion 
of the not performing certain promiſes and 
undertakings lately made by the faid C. D. 
ro the ſaid A. B. as for his colts and charges, 


Se. 
A teſtatum ca. ſa. 


(GEORGE the third, by the grace of 
God, of Great Britain, France and Jre— 
land, king, defender of the faith, &c. To 


— —S 


* Judgment of Hilary term, and the execution bore 
teſte the firſt day of that term, and held to be good. 
1 R. Raym. 698. Com. Rep. 117. Salk. 50, 59. 
Andr. 2308, 209. * k 
ns 


. ms Lats * 
I. nnd * 
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fn the Court of King's Bench. 

the ſheriffs of London greeting : Whereas we 
lately commanded our ſheriff of Middleſex, 
that he ſhould take C. D. if he ſhould be found 
in his bailiwic, and ſafely keep him, ſo that 
he might have his body before us at Weſt- 
minſter, at a certain day now paſt, to ſatisfy 
A. B. of five hundred pounds of debt which 
the ſaid A. B. lately in our court before us at 
Weſtminſter had recovered againſt him, and 
alſo of ſixty-three ſhillings which lately in our 
ſaid court before us at Weſtminſter had been 
adjudged to the faid A. B. for his damages 
which he had ſuſtained as well by occaſion of 
the detaining that debt, as for his coſts and 
charges by him abour his ſuit in that behalf 
expended, whereof the ſaid C. D is convicted, 
as appears to us on record; and our ſaid ſhe- 
riff of Middleſex at that day returned to us, 
that the ſaid C. D. was not found in his baili- 
wic; whereupon, on the behalf of the ſaid 
A. B. it was ſufficiently atteſted in our ſaid 
court before us, that the ſaid C. D. doth lurk 
and ſecrete himſelf in your county: we 
therefore command you, that you take him, 
if he may be found in your bailiwic, and 
ſafely keep him, ſo that you may have his 
body before us at Weſtminſter, on next 
after to ſatisfy the ſaid A. B. of the 
debt and damages aforeſaid ; and have there 
then, c. 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland; 
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Ca. ſa. by 
ſurviving 
king, defender of the faith, &c. To the — 


ſheriff of Middleſex greeting: Whereas by cutor after 
our writ we lately commanded you, that of nulla bona 


Vol. I. Aa the 


returned on 2 
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the goods and chattels, which were of Lewts 
R. gent. deceaſed, lately called L. R. of, Cc. 
at the time of his deceaſe, in the hands of 
Rebecca R. widow, executrix of the teſtament 
and laſt will of the ſaid L. R. in your baili- 
wic, you ſhould cauſe to be made two hun- 
dred pounds of debt, which Thomas M. Phi- 
lip S. and Robert R. ſurviving executors of 
the teſtament and laſt will of Gabriel Chalco- 
rines, gent. deceaſed, lately in our court be- 
fore us at Weſtminſter, had recovered againſt 
the ſaid Rebecca; as alſo ſixty-three ſhillings, 
which in our ſaid court before us had been 
adjudged to the ſaid 7. V. P. S. and R. R. 
for their damages which they had ſuſtained, 
as well on occaſion of the detaining that debt, 
as for their coſts and charges by them about 
their ſuit in that behalf expended, whereof 
ſhe was convicted, as appeared to us of record, 
if ſhe had fo much in her hands to be admi- 
niſtered ; and if ſhe had not ſo much in her 
hands to be adminiſtered, then the ſaid da- 
mages of the proper goods and chattels of 
the ſaid Rebecca ; and whereupon in our ſaid 
court before us, it was conſidered, that the 
ſaid T. W. P. S. and R. R. the ſurviving exe- 
cutors of the ſaid G. C. ſnould have their exe- 
cution againſt the ſaid R. of the debt and 
damages aforeſaid to be levied of the goods 
and chattels which were of the ſaid L. R. in 
the hands of the ſaid R. to be adminiſtered, 
if ſhe had then ſo much in her hands to be 
adminiſtered; and if ſhe had not then fo 
much in her hands, then the ſaid damages to 
be levied of the proper goods and chattels of 
the ſaid R. and that you ſhould have that 
money 
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money before us at Miſiminſter, on Weaneſ- 


day next after five weeks of Eaſter, to render 
to the ſaid T. W. P. S. and K. R. for their 
debt and damages aforeſaid; and you the 
ſaid ſheriff of Midaleſex at that day returned 
to us, that the ſaid R. had no goods or 


chattels in your bailiwic, which were of the 


ſaid L. R. at the time of his death, in her 
hands to be adminiſtered, whereof you could 


cauſe to be made the ſaid debt or damages, . 


or any part thereof, nor had the ſaid R. any 
of her own proper goods and chattels in your 
bailiwic, whereof you could cauſe to be made 
the ſaid damages, or any part thereof, ac- 
cording to the demand of that writ: and 
whereas thereupon in our ſaid court before 
us, there were afterwards ſuch proceedings, 
that by our ſaid court before us it was con- 
ſidered, that the ſaid T. J. P. S. R. R. the 
ſurviving executors of the ſaid G. C. ſhould 
have execution againſt the ſaid R. of the ſaid 
two hundred pounds of debt, and alſo of the 
ſaid fixty-three ſhillings for che damages, 
coſts and charges aforelaid, to be levied of 
the proper goods and chattels of the ſaid R. 
And it was further conſidered by our faid 
court before us, that the ſaid T. V. P. S. and 
R. R. ſhould recover againſt the ſaid R. twen- 
ty and eight pounds for their coſts and charges 
by them about their ſuit by occaſion of the 
. the writ of ſcire facias in that be- 

alf expended, adjudged by our ſaid court 
before us, to the ſaid 7. V. P. S. and R. R. 
at their requeſt, according to the form of 
the ſtatute in ſuch caſe lately made and pro- 
vided: We therefore command you, that 


Aa 2 you 
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you take the ſaid R. if ſhe may be found in 
your bailiwic, and keep her ſafely, ſo that 
you may have her body before us at Weſt- 
minſter, on next after to ſatisfy 
the ſaid T. V. P. S. and R. R. of the ſaid 
two hundred pounds of debt, and of the ſaid 


fixty-three ſhillings of damages, and alſo of 


the ſaid twenty and eight pounds for the caſts 


and charges aforeſaid, adjudged to the ſaid 
T.W. P.S. and R. R. as aforeſaid, according 
to the form of the ſaid ſtatute; and have 
there then this writ. Witneſs, Sc. 


GEORGE the third, by the grace of 


gainſt an ad- Gods of Great Britain, France and Ireland, 


miniſtratix 
upon a non 
pros. 


king, defender of the faith, &c. To the 
ſheriffs of London greeting: We command 
you, that you take Jane Tudor, adminiſtra- 
trix of all and fingular the goods and chattels 
which were of Thomas Tudor at the time of 
his death, who died inteflate, as it is ſaid, if 
ſhe may be found in your bailiwic, and ſafely 
keep her, ſo that you may have her body be- 
fore us at Yeftminſter, on next after 
to ſatisfy James Comber of 
which in our court before us, according to 
the form of the ſtatute in ſuch caſe lately 
made and provided, were adjudged to the 
ſaid James for his coſts and charges by him 
ſuſtained about his defence in a certain action 
of a plea of at the ſuit of the ſaid 
Jane, becauſe the ſaid Fane did not afterwards 
further proſecute that action, and whereof 
ſhe is convicted, as appears to us of record; 
and have there then this writ. Witneſs, c. 
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4 GEORGE the third, by the grace of Ca. ſa. upon 
God, of Great Britain, France and Ireland, a non proſs 
4 king, defender of the faith, Sc. To the . of a 
F ſheriffs of London greeting: We command declaration. 
£ you, that you take Sarah Wheeter, widow, 
* if ſhe ſhall be found in your bailiwic, and 
4 ſafely keep her, ſo that you may have her 
body before us at Weſtminfler, on 
6 next after to ſatisfy Robert Parry of 
which in our ſaid court before us 
at Mieſtminſter were adjudged to the ſaid Ro- 
f bert, according to the form of the ſtatute in 
7 that caſe lately made and provided, for his 
f coſts and charges by him ſuſtained about his 
1 defence, in appearing to our certain writ of 
T latitat proſecuted againſt rhe ſaid Robert, at 
bh the ſuit of the ſaid Sarah; and whereupon 
f the ſaid Sarah did not afterwards further pro- 
f ſecute that writ, as appears to us of record; 
and have there then this writ. Witneſs, Sc. 
5 GEORGE the third, Sc. To the ſhe- Teſtatum ca, 
| riff of Suſſex greeting: Whereas by our writ la, after par. | 
we lately commanded W. P. eſq; late ſheriff bed ied by | 
0 y 95 fi. fa, 
of your county, that of the goods and chat- 
4 tels of John Jones, otherwiſe called Fobn Jones 
4 of, Sc. in his bailiwic, he ſhould cauſe to be 
0 made one hundred pounds of debt, which 
q William Maddox lately in our court before us 
15 ; at Weſtminſter recovered againſt him, and alſo 
f : ſixty-three ſhillings, which in our faid court 
I before us were adjudged to the ſaid William 
y Maddox for his damages which he had ſuſtain- 
f 5 ed, as well by occaſion of the detaining that 
zZ ©cbt, as for his coſts and charges by him 
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about his ſuit in that behalf expenced, where- 
of the ſaid John Jones was convicted, as ap- 
peared to us of record; and that he ſhould 
have that money before us at Weſtminſter, on 

next after laſt paſt, to render to 
the ſaid William Maddox for the debt and da- 
mages aforeſaid ; and our ſaid late ſheriff of 


your county at that day returned to us, that 


he by virtue of the ſaid writ to him directed 
had cauſed to be made of the goods and 
chattels of the ſaid Jobn Jones thirty pounds 
parcel of the debt and damages aforeſaid ; 


which ſaid money he had cauſed to be paid 


to the ſaid William Maddox in part of the 
ſaid debt and damages: and the ſaid ſheriff 
further certified, that the ſaid John Jones had 
no more or other goods in his bailiwic, where- 
of he could cauſe to be made the reſidue of 
the ſaid debt and damages, or any part there- 
of; and whereas by our writ we lately com- 
manded our ſheriffs of London, that they 
ſhould take the ſaid J. J. if he ſhould be 
found in their bailiwic, and ſafely keep him, 
ſo that they might have his body before us 
at Weſtminſter, on next after to 
ſatisfy the ſaid . M. of ſeventy-three pounds 
and three ſhillings, the reſidue of the ſaid debt 
and damages in form aforeſaid recovered; 
and our ſaid ſheriffs of London at that day re- 
turned to us, that the ſaid J. J. was not found 
in their bailiwic; upon which on the behalf 
of the ſaid V. M. it is ſufficiently certified 
in our court before us, that the ſaid J. J. lurks 
and ſecrets himſelf in your county; we there- 
tore command you, that you take the ſaid 
J. J. if he may be found in your t 
an 


„ 


4 1. 


mw be 1 OO Fe nf t ww 


AM . 1 5 N I hg 
: * * r N 


in th? Court of King's Bench. 


and ſafely keep him, ſo that you may have 
his body before us at Weſtminſter, on 

next after to ſatisfy the ſaid V. M. of 
the ſaid feventy-three pounds and three ſhil- 
lings, the reſidue of the debt and damages 
aforeſaid z and have there then this writ. 
Witneſs, Sc. 


A fi. fa. in caſe. 
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GEORGE the third, by the grace of Fi. fa. in caſg 
God, of Great Britain, France and Jre- On promiſe, 


land, king, defender of the faith, Sc. To 
the ſheriff of Lincoln greeting : We command 
you, that of the goods and chattels of C. D. 
in your bailiwic, you cauſe to be made one 
hundred pounds, which A. B. lately in our 
court before us at Weſtminſter recovered 
againſt the ſaid C. D. for his damages which 
he ſuſtained, as well by means of *the not 
performing certain promiſes and under- 
takings lately made by the ſaid C. D. to the 
ſaid A. B. as for his coſts and charges by him 
about his ſuit in that behalf expended ; where- 
of the ſaid C. D. is convicted, as appears to 
us of record; and have that money before us 
at Weſtminſter, on next after to 
render to the ſaid A. B. for his damages 
aforeſaid; and have there then, Cc. 


If in debt, ſay, You cauſe to be made one In debt. 


hundred pounds of debt, which A. B. lately 
in our court before us at Weſtminſter recovered 
againſt him, and alſo ſixty and three ſhillings 

aa 4 Which 
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which in our ſame court before us at Weſt. 
minſter aforeſaid were adjudged to the faid 
A. B. for his damages which he ſuſtained, as 
well by occaſion of the detaining that debt, 

as for his coſts and charges by him about his 
ſuit in that behalf expended, whereof the 
faid C. D. is convicted, as appears to us of 
record, and have that money before us at 
Weſtminſter, on next after „ 
render to the ſaid A. B. for his debt and da- 
mages aforeſaid, Sc. 


Covenant. If in covenant, ſay, Which he ſuſtained as 
well by means of the breaking a certain co- 
venant lately made between the ſaid C. and 
the ſaid A. as for his coſts and charges, Cc. 


If after ſci, If you make out a ca. /a. or a f. fa. after 

fa, a ſci. fa. has iſſued, after the words “ as it 
appears to us of record” add, and where- 
upon in our ſaid court before vs at Weſtmin- 
ſter, it is conſidered, that the ſaid A. B. have 
his execution againſt the ſaid C. D. of the 
damages aforeſaid, [or debt and damages 
aforeſaid, as the action is] by the default of 
the ſaid C. and have that money, &c, 


Fi. fa. for an GEORGE the third, fr. To the ſhe- 
executor on a riffs of London greeting: We command you, 
— that of the goods and chattels of Edward 
the teſtator. Malmeſiey, gent. in your bailiwic, you cauſe 
to be made two hundred pounds of debt, 

which Thomas Haſſe!, eſq; now deceaſed, in 

his life-time, lately in our court before us 

at Weſtminſter recovered againſt him, and 

alſo fxty-three ſhillings, which in our ſaid 
| caurt 
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court before us were adjudged to the faid 
Thomas for his damages which he ſuſtained, 
as well by occaſion of the detaining that 
debt, as for his coſts and charges by him 
about his ſuit in that behalf expended, where- 
of the ſaid Edward is convicted, as appears 
to us of record; and whereupon in our ſaid Sci. fa. 
court before us, it is conſidered, that William 
Haſſel, eſq; executor of the teſtament and laſt 
will of the ſaid Thomas, have his execution 
againſt the ſaid Edward of the debt and da- 
mages aforeſaid, according to the force, form 
nd effect of the ſaid recovery; and have 
that money before us at Weſiminſter, on 

next after to render to the ſaid Wil- 
liam for the debt and damages aforeſaid ; 
and have there then this writ. Witneſs, Ec. 


GEORGE the third, &c. To the ſhe- Fj. fa. for an 
riff of Kent greeting: We command you, executor a- 

that of the goods and chattels in your baili- g_ — 

wie which were of Francis Howe, eſq; de- ö 
ceaſed, otherwiſe called Francis Howe of, Cc. 
at the time of his death in the hands of Tho- 
mas Howe, eſq; adminiſtrator of all and ſingu- 
lar the goods and chattels, rights and credits, 
which were of the ſaid Francis Howe at the 
time of his death to be adminiſtered, by Wil- 
liam Howe and John Howe, deceaſed, late 
executors of the teſtament and laſt will of the 
ſaid Francis Howe, in the life-time of the 
ſaid William Howe and Jobn Howe unadminiſ- 
tered, you cauſe to be made four hundred 
pounds of debt, which James Cember, eſq; 
and Frances his wife, lately in our court be- 
fore us at Meſiminſter, recovered againſt = 
| id 
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ſaid William Howe, after the death cf the 
ſaid Jobn Howe; and alſo five pounds, which 
in our ſaid court before us were adjudged to 
the ſaid James and Frances for their damages 
which they had ſuſtained, as well by occa- 
ſion of the detaining that debt, as for their 
coſts and charges by them about their ſuit in 
that behalf expended, to be levied of the 
goods and chattels which were of the faid 
Francis Howe at the time of his death in the 
hands of the ſaid William Howe to be admi- 
niſtered, if he has ſo much in his hands; 
and if he has not ſo much in his hands, 
then the ſaid damages to be levied of the 
proper goods and chattels of the ſaid William 
Howe, whereof he was convicted, as appears 
to us of record ; and whereupon in our ſaid 
court before us, it is conſidered, that the ſaid 
James Comber and Francis have their execu- 
tion againſt the ſaid Thomas Howe of the 
debt and damages to be levied of the goods 
and chattels of the ſaid Francis Howe at the 
time of his death in the hands of the ſaid 
William Howe to be adminiſtered, according 
to the force, form and effect of the ſaid reco- 
very; and have that money before us at Weſt- 
minſter, on next after to render 
to the ſaid James Comber and Frances for the 
debt and damages aforeſaid ; and have there 
then this writ. Witneſs, Se. 

A writ of f. fa. may be amended, by add- 


be amended, ing a teſie thereto. Say. Rep. 12. Fi. fa. 


having erro- ſer aſide, becauſe returnable on the eſſoin day 
neous return 


ſet aſide. 


of the term, in a ſuit by bill. WVilſ. Rep. 
B. R. 155. 
3 An 
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GEORGE the third, by the grace of Elegit. 


God, of Great Britain, France and Ire- 
land, king, defender of the faith, c. To 
the ſherifls of, &c, greeting: Whereas A. B. 
lately in our court before us at Weſtminſter, 
by bill without our writ, and by the judg- 
ment of the ſame court, recovered againſt 
C. D. 100 l. of debt, and alſo 40 3. for his 
damages which he ſuſtained as well by means 
of the detaining the ſaid debt, as for his coſts 
and charges by him about his ſuit in that be- 
half expended, whereof the ſaid C. D. was con- 
victed, as appears to us of record; and af- 
terwards the ſaid A. B. came in our court be- 
fore us, and choſe to be delivered to him all 
the goods and chattels of the ſaid C. D. (ex- 
cept the oxen and beaſts of his plough), and 
allo a moiety of all and ſingular the lands 
and tenements of the ſaid C. D. in your baili- 
wic, to hold to him the ſaid goods and chat- 
tels as his own proper goods and chattels, and 
alſo to hold the ſaid moiety to him and his 
aſſigns as his free tenement, according to the 
form of the ſtatute in that caſe made and 
provided, until the ſaid debt and damages 
ſhould be thereof fully levied : we therefore 
command you, that without delay you cauſe 
all the goods and chattels of the ſaid C. D. in 
your bailiwic (except the oxen and beaſts of 
his plough) and alſo a moiety of all the lands 
and tenements of the ſaid C. D. in your bai- 
liwic, whereof the ſaid C. D. on the 4 
| ay 
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ment was given, or at any time afterwards 
was ſcized, to be delivered to the ſaid A. B. 
by a reaſonable price and extent; to hold to 
him the ſaid goods and chattels as his own 
proper goods and chattels, and alſo to hold 
the moiety of the ſaid lands and tenements 
as his free tenement, to him and his aſſigns, 
according to the form of the ſaid ſtatute, un- 
til the ſaid debt and damages ſhall be thereof 
fully levied; and that you make appear to 
us at Weſtminſter, on next after 

under your ſeal and the ſeals of them by 
whoſe oath you ſhall make the ſaid extent 
and appraiſement, in what manner you ſhall 
have executed this our writ; and have there 
then this writ, Witneſs, Sc. 

A writ teſted out of term is void, and the 

court will take notice that it is teſted out of 
term. 1 R. Raym. 4. 


Elegitagainſt GEORGE the third, by the grace of 
tertenants. God, of Great Britain, France and Ireland, 


Sci, fa, 


king, defender of the faith, Sc. To the 
ſheriff of Eſſex greeting: Whereas R. R. eſq; 
lately in our court before us at Weſtminſter, 
by bill without our writ, and by the judg- 
ment of the ſame court, recovered againſt 
I. S. gent. otherwiſe called, &c. one thou- 
ſand pounds of debt, and alſo fifreen pounds 
for his damages which he has ſuſtained, as 
well by occaſion of the detaining that debt, 
as for his coſts and charges by him about his 
ſuit in that behalf expended, whereof the ſaid 
I. S. is convicted, as appears to us of re- 
cord; and whereupon in our ſame mas” 
ore 
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fore us, it is conſidered, that the ſaid R. R. 
have his execution againſt F.}/, C. B. and 
E. G. tenants of one meſſuage, five barns, and 
two ſtables, one garden, one orchard, twenty 
acres of land, and twenty acres of meadow, 
fifty acres of paſture, and ten acres of wood, 
with the appurtenances, ſituate, lying and 
being in the pariſh of Meſ bam in your coun- 
ty, which were the lands and tenements of 
the ſaid . S. deceaſed, (of which the ſaid 
IF. $. on the day of giving the ſaid judgment, 
and afterwards was ſeiſed in his demeſne as 
of fee) of the debt and damages aforeſaid to 
be levied of thoſe lands and tenements; and 
afterwards the ſaid R. R. came in our ſaid 
court before us, and, according to the form 
of the ſtatute in ſuch caſe made and provided, 
choſe a moiety of the ſaid lands and tene- 
ments to be delivered to him by a reaſonable 
price and extent, to hold to him and his aſſigns 
as his free tenement, according to the form 
of the ſaid ſtatute, until the ſaid debt and 
damages ſhall be thereof fully levied : we 
therefore command you, that without delay 
you cauſe a moiety of all the ſaid lands and 
tenements to be delivered to the ſaid R. R. 
by a reaſonable price and extent, to hold to 
him and his aſſigns as a free tenement, ac- 
cording to the form of the ſaid ſtatute, un- 
til the ſaid debt ana damages ſhall be thereof 
fully levied ; and in what manner you ſhall 
execute this our precept, make appear to us 
at Weſtminſter, on next after 

remitting to us this our writ. Witneſs, c- 


Dorſet, 
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N inquiſition indented taken at B. 
to wit. in the county aforeſaid, on the 
day, Sc. before me C. D. eſq; ſheriff 
of the county aforeſaid, by virtue of a writ 
of our lord the king to me directed, and to 
this inquiſition annexed by the oaths of [na- 
ming the 12 jurors] good and lawful men of 
my bailiwic, who upon their oath ſay, that 
E. F. named in the faid writ on the day of 
giving the judgment mentioned in the faid 
writ, to wit, on the day, Sc. and 
on the day of taking this inquiſition was ſeiſed 
in his demeſne as of tee of and in one meſuage 
acres of land, acres of 

meadow, acres of paſture, 
acres of wood, and actes of furze 
and heath, with the appurtenances called G, 
within the pariſh of H. in the county afore- 


ſaid, now or late in the poſſeſſion of the ſaid 


E. F. or of his aſſigns, of the clear yearly va- 

lue in all iſſues above repriſes of forty pounds, 

and of and in one other meſſuage, 

acres of land, acres of meadow, 

acres of paſture, acres of wood, and 
acres of furze and heath, with the 

appurtenances called K. within the ſaid pariſh 

of H. in the county aforeſaid, now or late in 


the tenure of L. M. or of his aſſigns, of the 


clear yearly value in all iſſues above repriſes of 

ten pounds, and that one of the ſaid two 

meſſuages firſt above mentioned, and 

acres of land, acres of meadow, 
acres of paſture, acres of 

wood, and acres of furze and heath, 


called G. being of the yearly value of 
are 


—— . retreat 
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are one moiety of the ſaid tenements; which ll 


;. moiety of the ſaid renements I the ſaid ſhe- ll 
Ke riff on the day of taking this inquiſition, il 
ff have cauſed to be delivered to N. O. in the 
= ſaid writ named, by the price and extent | 
0 aforeſaid, to hold as his free tenement to him lil 
4 and his aſſigns, according to the form of the l 
of ſtatute in that caſe made and provided, until | 
= the debt and damages in the ſaid writ men- | 
of tioned mall be thereof fully levied; and the ſl 
id ſaid jurors upon their oath further ſay, that Nl 
- the ſaid E. F. has no goods or chattels, nor l 


: has nor had at the time of giving the ſaid | 
8e judgment, nor at any time afterwards ever had | 1 


of any other lands or tenements in the ſaid coun- |! 
ty, to the knowledge of the ſaid jurors. In |j 
20 reſtimony whereof, as well I the ſaid ſheriff Il 
G, as the ſaid jurors, have to this inquiſition al- ll 
. ternately put our ſeals, on the day and year, | 
id ; and at the place aforeſaid. | 
* 5 C. D. eſq; ſheriff. b 
s, l 
The ca. ſa. and F. fa. are only ſealed, for 
, which you pay 7 d. but the elegit is both 
1 


ſigned and ſealed ; you pay 1 s. 8 d. to the 


chief clerk for ſigning it, and 7d. to the 
ſealer for ſealing it. 


Proceedings by original. 


T HIS antient method of proceeding, uſe of pro- 
though now much out of uſe, is ſtill ceeding by 
very neceſlary in many caſes. original. 
As for example, in proceeding in this court Againſt 
againſt peers, who by the law of the land P**"*> Who 


cannot be ſu- 
are ed by bill, 


<< 
© 


% 
& 
* 
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— ug. Are not to be arreſted in any civil cauſe what. 
or ? be ſoever; and therefore not to be proceeded 
ay againſt by bill, becauſe therein ſuppoſed to be 
mareſcalli. in cuſtodia mareſcalli. Sed quere. 
And bodies And againſt corporate bos ies, as mayor 
corporate. and aldermen, dean and chapter, maſter and 
fellows, Sc. and hundredors on the ſtatute 
of hue and cry. 
Several ac- No quare impedit, writ of right, replevin 
tions in this and ſuch like, come into this court, but either 
court, only by original writ, or elſe by being removed 
3 from inferior courts by writs which are in 
N their nature original writs, and returnable co- 
ram nobis ubicunque, c. as writs of recerdari 
Facias loquelam, accedas ad curiam, certiorari, 
writs of error, &c. | 
No writ of It is a much more expeditious way of pro- 
error 0njudg- curing the ſuitor his right than by bill, for no 
ment by ori- rit of error lieth on a judgment obtained by 
—— m original writ, but what muſt be made return- 
Parliament. ' : 
able in the high court of parliament, and that 
purchaſed and carried on at a very dear rate, 
and commonly attended with exemplary coſts 
in favor of the defendant in error, if the 
judgment be affirmed ; whereas, if the judg- 
ment be on an action brought by bill, a writ 
of error may be brought returnable in the 
Excbequer chamber, and from thence, after 
four terms attendance, a writ of error may 
be brought returnable in the houſe of lords. 
Its uſe in out= It is alſo of excellent uſe in outlawing 
lawing de- debtors who are difficult to be arreſted, and 
— chat Jie concealed in holes and corners ſpending 
themſelves, their creditors ſubſtance. | 
No ſurrender And note, that if the defendant be arreſted 


in diſcharge f 1 2 in 
halt wn, on the capias uilagatum, and bail is put 1 
outlawry. 


} 
1 
* 
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the defendant cannot diſcharge his bail by 
ſurrendering himſelf to priſon, but he muſt 
pay the condemnation- money, or they for, 
him. | 

It is faid, that no original writ may be Cannot pro- 
made returnable in this court in any action of ceed by ori- 
* debt, detinue, covenant or account. Hide ginn iu debt, 


detinue, co- 
Carth. 234. venant, or 


account, 
The original writ which is iſſued out of original writ 


the high court of Chancery, and made out by a warrant for 


the curſitor of the proper county, is not at the capias. 


this day in general cafes ſerved Þ on the de- 
fendant, xcept it be againſt a peer or a body 
corporate, it being only a foundation or war- 
rant for the capias, on which the defendant 
may be arreſted, and the plaintiff have bail 
tor his debt. 

In order thereto, the plaintiff's attorney Method of 
draws up a fræcipe, which is to contain the proceeding. 
whole count or declaration, in which you, by Stat. 1 H. 5. 
the ſtatute of additions, muſt ſet forth the 
defendant's eſtate or degree, or miltery, and 


mm 


— 


* Lord ch. j. Hardꝛuicſe ſaid, that he had ſeen good 
opinions, that an action of debt by original will lie in 
this court, thoꝰ it is generally held otherwiſe. Caſ. Temp. 
Hardw. 302. and we believe ſuch action is not brought 
merely on account of being obliged to pay a fine upon 
the penalty, and not merely for the debt; and thus 
the action growing into diſuſe, from this eircum- 
ſtanee, is from length of time conſidered as not to lay 
by original. 

+ If defendant is not to be arreſted, you ſubſcribe 
notice to appear, as on lat. c. and ſerve him with 
copy. | 


Vor. I, B b the 
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the town or hamlet, or place and county, 
where he is or was converſant. 


Præcipe. 


14 Middleſex, If A. B. ſhall give you ſecurity 
| to proſecute his ſuit, then put by“ ſuretics 
| | and fate pledges C. D. late of Weſtminſter in 
44 the county of Middleſex, joiner, Thar, c. 
To ſhew, that whereas [here ſet forth the 4 
whole declaration verbatim, *till you come to] 


' | to the damage of the ſaid A. B. of 36 l. as 


he ſays. ; 

7 

| Robert Richard- Returnable before 8 

* ſon, attorney, our lord the king, i 
8 May 1776. on the morrow of 


't | the Holy Trinity, 
_ whereſoever, Sc. 
| Affidavit for 20/. 


—— — 


Fees on ori- You carry the præcipe to the filacer, who 
ginal and ca- will make out the capias and procure the 
1 original and return, and file it for you; you 
pay the filacer 2 5. 6 d. for the firſt count of 
the capias, and 6 d. for every other count, 
and the like for the original, which he pays 
over to the curſitor, beſides 4 d. for filing the 
original, making together 35. 4d. for the firlt 
count, and 1 s. for every ſubſequent count. 
You carry the capias to be ſealed, for which 
you pay 7d. and then to the ſheriff for a 
warrant, for which you pay 23. 4d. 
You muft be cautious that the teſte of the 
original (which muſt be at leaſt fifreen days 


2 
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* 1 Lev. 2. 


before 


A 2 
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before the teſte of the capizs) be ſubſequent 


to vour cauſe of action. 


You pay on original writs, where the da- Fines on ori- 
mages laid exceed 40/4. fines to the king in 82 


the following g proportions. 1 
From 407. 0 100 CC - SY LY 
From 100 marks to 100J. © 10 0 
From 100 l. to 200 marks, - 0 13 4 


mo TS AO to 1 135. fo 16 8 

From 166 J. 135. 4 . to 200J. 1 

And for every 100 marks more, o 68 
0 


And for every 100 4. more, 


If the defendant cannot be arreſted on the The return of 


capias, you may have an alias, and after that the original, 
the teite of 


a plurie c. And note, that the return of the *. 


of the capins the teſte of the alias, and the 
return of the alias the teſte of the pluries; 
and o on, vnlets the return of any of them 
happen on the eljoin-day of any term, 
and then the next writ muſt bear teſte the 
firſt day of that term, for it cannot bear teſte 


out of term: but I think that regularly the Fifteen days 
capias, alias, pluries and exigent, ought re- between teſte 
ſpectively to bear teſte on the gur die poſi and return on 


ot the return of the precedent writ z the con- 
trary is practiſed merely for the fake of ex- 
pedition in the outlawry. as appears in Try's 
Jus Filtzarii, fol. 184 to fol. 191, where the 
practice is both wavs : the original, and all 
lublequent writs grounded thereupon, muſt 
have g days between the teſte and return of 
each, except in the cafes provided for by ſta- 
tutes ot the 16 Car. 1. c. 6. and 13 Car. 2. 
B b 2 ſtat. 
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Capias, 


Alias capias. 


Pluries, 


Common ap- 


PEarunce, 


Special bail, the duty. 


flat. 2. c. 2. defore taken notice of. Vide an- 


The Ittozmey's Piasice 


Ha. 
As you may have occaſion for the ſake of 


expedition to make out theſe writs yourleif, 
though it is the filacer's duty to make them 
out, I ſhall give the following precedents, 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, Sc. To the 
ſheriff of Middleſex greeting: We eco mand 
you that you take Aecbibala Scot, late of the 
pariſh of St. Martin in the 1 nelds in your 
county, ſurgeon, if he be found in your bailt- 
wic, and {ately keep him, ſo that you may 
have him before us from the day of St. Mi- 
chacl in three weeks, whereloever we ſhall 
be then in Exgland, to anſwer to Thema: De— 
veniſh of a plea, that whereas the ſaid Archi- 
bald, on the day, &c. [as in the decla- 
ration to] to the damage of the ſaid Thomes 
of zol. as is faid ; and have there then this 
vrit, Witneſs, Sc. 

Adams. 


In the alias capias, after the words V 
command ycu, ſay, As we have heretofore com- 
manded yon. 

In the pluries capias, after the words We 
comman! you, ſay, As we have oftentimes com- 
manded you. 

If the action requires only a common ap- 
peorance, you enter it with the filacer, and 
pay him 2 s. for it, out of which 15. is for 
If ic requires ſpecial bail, you 


carry the filacer a note of the names of the 
' _ ball, 
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in the Court ak Bing's Bench. 


bail, with their places of abode and additions, 
and he will attend with you before a judge 
to put in bail, of which notice is to be given 
to the plaintilt's attorney in writing, and you 
muſt obſerve the directions bet«re given as to 
excepting againſt and adding and juſtifying 
the bail, on which occalion the flacer mult 
attend with his book in court. You pay on 
putting in bail 16s. 6 d. viz. Filacer 125. 6d. 
Duty 23. Judge's clerk 2 5. 

The method of declaring by bill is differ- Me:hod of 
ent from that by original, which begins thus; declaring. 
dide Carth. 108, 


Michaelmas term in the ſixteenth year of King 
George the third. 


Mideleſu C. D. late of IFeſtminſter in the peclatation 
county of Middl:{tx, jovner, was attached to by original. 
anſwer A. B. in a vica of treſpaſs on the caſe, 
as the action is] and whereupon the ſaid 
A. B. by R. R. his attorney complains, that 
whereas | then go on with your declaration as 
by bill] to the damages of the {aid A. B. of 
20 l. and thereupon he brings ſuit, Ec, 

And omit the plcg. de praſeguend' uſed at No pleg. de 
the end of the declaration on proceedings by Pri. 
bill, pledges being returned on the original. 

You give a rule with the clerk of the rules 
for the deſendant to plead, as to which the 
directions before given will ſerve 

In making up the iſſue you begin with the Of making 
declaration, and not with a memorandum. as vp the iſtue. 
you do when the proceedings are by bill; 
and at the end of the ifſue award the venire 

B b 2 thus : 
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Award cf tle thus: And the ſaid 4. B. doth the like, 
W therefore it is commanded to the ſheriff, 
that he cauſe to come before our lord the 
king, from the day of the Holy Trinity in three 
weeks [the return of the wenire] wherefoever 
he ſhall then be in Exgland, twelve, &c. by 
whom, Sc. and who neither, &c. to take 
cognizance, &c. becaule as well, &c. The 
ſame day is given to the partics aforeſaid, &c. 
In making up the 2: prius record, the ju- 
rata is thus: 
Thejuretaby Middleſex. The jury between A. B by his 
original. attorney, plaintiff, and C. D. late ct, Sc. of 
a plea of treſpaſs on the caſe, is reſpited be- 
tore our lord the king, until frem the day of 
St. Michael in three weeks, whereſocver, Sc. 
unleſs [as before by bill to]. The ſame day 
is given to the parties aforeſaid, Sc. 


Venite facſas GEORGE the third, by the grace of 
on original. God, of Great Britain, France and Ireland, 
king, defender of the faith, &c. To the 
ſheriff of greeting : We command 
you, that you cauſe to come before us from 
the day of whereſoever we ſhall 
then be in England, twelve free and lawful 
men of the body of your county, each of 
whom has at the leaſt ten pounds by the 


year of lands, renements or rents, by whom 


the truth of the matter may be the better 
known, and who are in no wiſe of kin ei— 
ther to A. B. gentleman, the plaintiff, or to 
C. D. late of, &c. to make a certain jury be- 
tween the parties aforeſaid, in a plea of treſ- 
paſs on the caſe, becauſe as well the ſaid C. D. 


as the ſaid A. B. between whom the conten- 
tion 


F 
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tion thereon is, have put themſelves upon 
that jury; and have there the names of the 
jurors, and this writ, Witneſs, &c. 


GEORGE the third, by the grace of Diltingas 


God, of Great Britain, France and Ireland, jur. 
king, defender of the faith, &c. To the 
ſherilf of greeting: We command 
you, that you diftrain the ſeveral perſons na- 
med in the panel annexed to this writ, being 
the jurors ſummoned in this court before us, 
between 4. B. gentleman, plaintiff, and C. D. 
late of, Sc. by all their lands and chattels in 
your bailiwic, ſo that neither they, nor any 
one of them, lay their hands upon them, un- 
til you ſnall have another precept thereupon 
from us, and that you anſwer to us of the 
iſſues thercof, ſo that you may have their 
bodies before us on the whereſoever 
we ſhal! then be in England, or before, [as 
in a dfiringas by bill] to make a certain jury 
between the parties aforeſaid, in a plea of 
treſpaſs on the caſe, and to hear their judg- 
ments thereupon of many defaults; and have 
there the names of the jurors and this writ. 
Witneſs, Sc. 


GEORGE the third, by the grace of Subrœna. 

God, of Great Britain, R and Ireland, 
king, defender of the faith, CS To E. F. 
G. Hl. J. K. and I. M. greeting: We com- 
mand you, that notwithſtanding all and ſing u- 
lar your bufineſſcs and excuſes what ſot vet, 
you be in your proper pc ſon before us. | as 
in proceedings by bill] to teſtify all and fir gu- 
lar thoſe things which you know in a cer: in 

b 4 action 
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Want of or1- 
ginal helped 
after verdict. 


Writ of in- 
quiry. 


The Attomey's Pꝛadtice 
action now pending undetermined in our 
court before us, between A. B. plaintiff, and 
C. D. late of, Sc. in a plea of treſpaſs on the 
caſe. And this you. are in no wiſe to omit, 


under the penalty of one hundred pounds. 
Witnels, Sc. 


Note; In theſe and all other writs by ori- 


ginal, in the concluſion before the teſte, you 


leave out the word 7hben, ſaying, * And 
have there this writ. Witneſs, Cc.“ and 
not © there then, c.“ the place of the re- 
cord being abicungue, &c, and therefore un- 
certain. 

Treſpaſs and ejectment by original, mo- 
tion in arreſt of judgment, upon a fault in 


the original, for a bad original is not helped 


by verdi&t : but the maſter certifying there 
was no original at all, the plaintiff had judg- 
ment, though in his dederation he recited the 
original. 1 Mod. 3. 

As to the reſt you proceed to trial as by 
bill, 

If you have a judgment by default, and 
occaſion to make out a writ of inquiry, you 


begin thus. 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, Sc. To the 
ſheriff of Midaleſes greeting : Whereas C. D. 
late of He7minfter in your county, Joyner, 
was attached to be in our court before us, to 
anſwer A. B. of a plea, wheretore whereas 
[the declaration, Sc. as in other writs of in- 
quiry, to] to the damage of the ſaid 4. B. of 

twenty 


in the Court of King's Bench. 


twenty pounds, as it is ſaid, c. And it was 
in ſuch manner proceeded in our ſaid court, 
that the ſaid A. B. ought to recover againſt 
the ſaid C. D. his damages by occaſion of the 
ſaid treſpaſs on the caſe: but becauſe it is 
unknown to our court hefore us what da- 
mages the fai A. B. has ſuſtained by occaſion 
of the premiiies: we therefore command 
you, chat by the oath of twelve good and law- 
ful men of your bailtwic, you diligently in- 
quite what damages the ſaid A. B. has ſuſ- 
tained, as well by occaſion of the premiſſes, as 
tor his coſts and charges by him about his ſuit 
in that behalf expended, and that the inquiſi- 
tion which you ſhall thereupon take, you ſend 
to vs from the day, Ec. [the return] whereſo- 
ever we ſhall then be in England, under your 
jeal and ſeals of them by whole oath you 
ſhall take that inquiſition, together with this 
writ, Witneſs, Se. 


ln caſe the d:tendant does not live in the Teftatum ca- 
county you intend to try your action, you Pias. 


nuſt have a teia!um copias to arreſt the de- 
icndant in the county wherein he lives, 
grounded upon a capias illued in the county 
wherein you intended to try your action. 


if the defendant is not to be arreſted on the Outlawry, 
capias, alias, or pluries, the filacer will make V ide Guulf, 


ou out an exigent and proclamation z and if 75 
the defendant does not appear on the return * 


of the exigent, and which he may by a com- March 4. 
mon appearance only, though your action be Cro. Car. 


for 10,0001. the filacer will make out a ca- 537» 838. 
W. Jones4 30. 


Cro, El. cos. 


pias utlagatum either general or ſpecial; the 


general capins ullagatum is to take the body M 
only, pl. 917. 
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3 Danv. 302. only, the ſpecial capias utlagatum is to extend 
Stat. 31 Elia. the defendant's goods and chattels, lands and 
c. 3. 1. 3. tenements, and to take the body allo; and 
if the defendant be arreſted on the cagias ut- 
lagatum, he muſt give bail as before to an- 
{wer the condemaation. 
Bail got ofa Erbo, a foreign merchant, who had never 
Pr we ck _ been in England, was outlawed in an action 
been in Eng. ur aſſumpſit for goods ſold and delivered, and 
land, by out. a ſhip and other effects were ſeized on a ſpe- 
lawing him. cial capias utlagatum: the court refuſed to 
vacate the outlawry on motion, and affidavit 
that the defendant had never been infra legem, 
and therefore could not be outlawed, i. e. put 
extra ligem; but ſaid the defendant muſt bring 
a writ of error, which he accordingly did, 
and put in bail according to the ſtatute; 
whereupon the plaintiff conſented, that the 
outlawry ſhould be reverſed. A good way 
to get bail from a foreigner. Mich. 10 W. 3. 
B. R. Matthews v. Erbo, Carth. 459. 
Proclamation By the ſtat. Weſtm. 2. (13 Ed. 1. c. 45.) 
in the county proclamation of outlawry is to be made in 
court, &e. the county court, every freeholder being ſup- 
poſed to be there, becauſe there he ought to 
be, and therefore bound to take notice of 1t. 
Carth. 484. 
Writ of pro- For avoiding ſecret outlawries in perſonal 
clamation to actions againſt perſons having known places of 
de awarded. their dwelling, a writ of proclamation ſhall 
be awarded, having day of teſte and return, 
as the exigent ſhall have, directed to the ſhe- 
riff of the county where the defendant at the 
time of the exigent awarded ſhall be dwell- 
ing; and the ſheriff is to make one procla- 
mation in the county court, a ſecond at the 
general 
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general quarter ſeſſions, and a third one 


month at leaſt before the quinto exa#”, at the 
molt uſual door of the church, Fc. where 
the defendant ſhall be dwelling. Outlawry, 
if no proclamation be awarded and returned, 
ſhall be void. Stat. 31 Eliz. c. 3. |. 1. 


Stamf. 67. Hetley 95. Goulſt. 128. Cro. 


Elix. 271. Stat. 31 Eliz. c. 9. 1 H. 5. 5. 
Stat. 6 H. 4. 39 H. 6. 1. 5. Utlawry. Br. 34. 
Co. 4 Injt. 7 3. Dyer 20, 41, 213. Bro. Error 
106, Dyer 214. 1 Kol. 159. | 

The officer to take but 6 d. for making the 
writ of proclamation. & at 6 H. 8. c. 4. J 4. 
And the ſheri!! to take but 15s. for making 
the proclamation at or near to the church- 
door. Stat. 31 Elix c. 3. 
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Before any allowance of any writ of error, Bail not only 
or reverſing of any outlawry be had by plea to appear to 


or otherwiſe, through or by want of any 
proclamation to be had or made according 


a new action, 
but alſo to 
anſwer the 


to the form of this ſtatute, the defendant condemna- 


ſhall put in bail, not only to appear and an- tion. 


{wer to the plaintiff, in a new action to be 
commenced tor the cauſe mentioned in the 
frſt action, but allo to ſatisfy the condemna- 
tion, if the plaintiff ſhall begin his ſuir be- 
fore the end of two terms next after the al- 
lowing the writ of error, or otherwiſe avoid- 
ing of the ſaid outlawry. Stat. 31 Eliz. c. 3. 


% 3. Milſ. Rep. B. R. 3. 3 Bur. Rep. 1920. 


S. P. Vide ſupra. 


If upon the ipecial capias ullagatum any Of proceed- 
goods are taken, and the defendant is not ing againſt 
lixe to put in bail, you may proceed to get a the goods. 


ſatisfaction out of the goods in the following 


manner ; but if the goods taken are not of 
the 
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the value of 50 or 60 l. they will not anſwer 
the expence of proceeding againſt them. 

Get the ſheriff to take an irquiſition pur- 
ſuant to the writ of ſpecial capias utlagatum, 
of which it may not be improper to give 
notice, as on a writ of inquiry." 

Then get the writ returned by the ſheriff, 
and the inquiſition tranſcribed by the filacer 
into the court of Exchequer, 

Employ a clerk in the king's remembran- 
cer's office, who will procure a veyditioni ex- 
ponas, whereupon the ſheriff will ſell the 
gods. 

Then petition the lords of the treaſury, 
that the money levied may be paid to the 
plaintiff towards ſatisfaction of his debt and 
charges; the lords of the treaſury will refer 
the petition to their ſolicitor; you muſt at- 
tend him with the venditioni exponas, and re- 
turn and lay before him an affidavit of the 
debt and charges, and the bill of coſts. 
Upon his report, if in your favour, as it ge- 
nerally is, if debt and charges exceed the 
money levied, one of the clerks of the trea- 
ſury will procure you a warrant to the attor- 
ney general to conſent, on your moving the 
court of Exchequer, that the money levied be 
paid to the plaintiff; and on ſuch motion and 
conſent the court will order the money to be 
paid accordingly. 

If the ſum levied exceeds not 201 you 
need not apply to the treaſury ; the court of 
Exchequer will order it to be paid to the 
plaintiff. For your better inſight into this 
proceeding, I have here ſet forth the ſeveral 


proceedings at large. 
CEORGE 
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GEORGE the third, Cc. To the ſhe- Exigent. 
riif of Middleſex greeting: We command As to war: 
you, that you cauſe Archibald Scot, late of = 3 
the pariſh of S/. Martin in the Fields in your erigent, {ce 
county, ſurgeon, to be demanded from county Gilbert's 
court to county court, until, according to the Hiſtory of the 
law and cuſtom of * our kingdom of England, trace - 
he be outlawed if he does not appear, and > a 
if he does appear, then take him and keep him Stat. Ed. 1. 
ſafely, ſo that you may have his body before 
us on the octave of the purification of the 
blefI-d Mary, whereſvever we ſhall be then in 
Fnzland, to aniwer to Thomas Deveniſh of a 
plea, wherefore whereas the ſaid Archibald, 
on, Sc. [the whole declaration] to the da- 
mage of the ſaid Thomas of thirty pounds, as 
It is ſaid; and whereupon you did in three 
weeks from the day of the Holy Trinity laſt 
paſt make a return to us, that the ſaid Archi- 
bald Scot was not found in your bailiwic; and 
have you there this writ, Witneſs William 
Lord Mansfield at Weſtminſter, the 23d day of 
January in the ſixteenth year of our reign. 

Richardſon. Adams. 


GEORGE the third, c To the ſhe- proclama- 
riff of Midaleſex greeting: Whereas by our tion. 
writ we have lately commanded you, that 
you cauſe Archibald Scot, late of the pariſh 
of St. Martin in the Fields in your county, 


— — 
— 


* I think it ſhould be, according to the law and 
cuſicm of England, there being ſince the union no ſuch 
kingdom as England. 


ſurgeon, 
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ſurgeon, to be demanded from county court 
to county court, until, according to the law 
and cuſtom of our kingdom of England, he be 
outlawed it he ſhall not appear; and if he 
ſhould appear, then that you ſhould take him 
and keep him ſafe, fo that you might have 
him before us on the octave of the purification 
of the bleſſed Mary, where ſocver we ſhould 
then be in England, to anſwer toT homas Deve- 
niſb of a certain plea of treſpaſs on the cafe, to 
the damage of the ſaid Thomas of thirty pounds 
as is faid : we therefore command you, that 
purſuant to the ſtatute made for ſuch purpoſe 
in the thircy-firſt year of the reign of Eliza- 
beth, late queen of England, you cauſe the 
ſaid Archibald Scot to be proclaimed three ſe- 
veral days according to the form of the ſaid 


ſtatute; one of which proclamations to be 


made at or near the moſt uſual church-door 
of the pariſh where the ſaid Archibald Scot is 
an inhabitant, that he render himielf to you, 
ſo that you may have his body before us at 
the aforeſaid time, to anſwer the ſaid Thomas 
Deveniſh of the plea aforeſaid; and have there 
this writ. Witneſs William lord Mansfield 
at Weſtminſter, the twenty-third day of Ja- 
nuary in the ſixteenth year of our reign. 
Kichardſon. Adams, 


At my county court held for the county 
of Middleſex, at the ſign of the Elephant and 
Caſile in the pariſh of St. Andrew Holborn 
in the county aforeſaid, on the day 
of in the year within written, the with- 
in named Archibald was a firſt time demanded, 


and did not appear ; and at my cuunty court 
4 held 
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held for the ſaid county of Middleſex at the 
ſign of the Elephant and Caſtile aforeſaid, the 
ninth day of Augu in the year aforeſaid, 
the ſaid Archibald was a ſecond time de- 
manded, and did not appear; and at my 
county court held for the ſaid county of Mid- 
dleſex at the ſign of the Elephant and Caſtle 
aforeſaid, the ſixth day of September in the 
year aforeſaid, the ſaid Archibald was a third 
time demanded, and did not appear. 


The anſwer of 
George Hoyley, eſquire, 

and ſheriff, 
Nathaniel Newnham, eſquire. 


This writ, as above indorſed, was delivered 
to me the undernamed prelent ſheriff by the 
above named late ſheriff at his going out of 
his office. 


At my county court held for the ſaid coun- 
ty of Middleſex, at the ſign of the Elephant 
and Caſtle aforeſaid, the fourth day of O#ober 
in the year aforeſaid, the ſaid Archibald was a 
fourth time demanded, and did not appear; 
and at my county court held for the ſaid 
county of Middleſex, and at the ſign of the 
Elephant and Caſile aforeſaid, the firſt day 
ot November in the year aforeſaid, the ſaid 
Archibald was a fifth time demanded, and 
did not appear: 

Thereiore, by the judgment of 
eſq; and eſqʒ coroners of our 
ſoveteign lord the king for the county afore- 
ſaid, the ſaid Archibald is outlawed. 


The 
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The anſwer of 
George Hayley, eſquire, 
and ſheriff. 
/atbaniel Newnham, eſquire, 


By virtue of the within writ to me di- 
rected, I cauſed the within-named Archibald 
to be proclaimed three ſeveral days accord- 
ing to the effect of the within-mentioned ſla- 
tute, as it is within commanded me. 


The anſwer of 
George Hayley, eſquire, 
and ſheriff, 
Nathaniel Newnham, eſquire, 


GEORGE the third, c. To the ſhe- 
riff of Middleſex greeting : We command 
you, that you fail not, on account of any 
liberty within your county, but that by the 
oath of good and lawful men of your county, 
you diligently inquire what goods and chat- 
tels, lands and tenements, Archibald Scot, 
late of the pariſh of St. Marlin in the Fields 
in your county, ſurgeon, hath, or had in 
your bailiwic the firlt day of November laſt 
paſt, or at any time afterwards, on which 
day he was outlawed in your county, at the 
ſuit of Thomas Deveniſh in a certain plea of 
treſpaſs on the caſe to the damage of the 
ſaid Thomas of thirty pounds, as you have 
returned to us ſome time ſince, and by their 
oath cauſe the ſame to be extended and ap- 
praiſed according to the true value thereof: 
And whatever you find by that inquiry take 

into 


== 
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into our hands and keep ſafe, ſo that you an- 
ſwer to us the value and iſſue thereof. And 
having ſo extended and appraiſed the ſame, 
what you ſhall have done therein make known 
unto us on the oCtave of St. Hilary whereſo- 
ever we ſhall then be in England, diſtinctly 
and plainly under your ſeal, and the ſcals of 
thoſe by whoſe oath you ſhall have made the 
extent and appraiſement: and for that the 
ſaid Archibald Scot conceals himſelf, and runs 
up and down from place to place in your 
county, in contempt of us and in prejudice 
to our crown, as we are informed : we com- 
mand you alſo, that you take the ſaid Archi- 
bald Scot whereloever he ſhall be found in 
your bailiwic, as well within a liberty as with- 
out, and keep him ſafe, ſo thar you may 
have him before us at the aforeſaid time, to 
do and to receive what our court before us 
ſhall in this caſe determine; and have there 
this writ. Witneſs William lord Mansfield, 
at Weſtminſter, the 28th day of November in 
the ſixteenth year ot our reign, 

26th Dec. 1776. 

Adams. 


| By virtue of this writ to me directed, J Return of 
have taken the body of the within-named ſpecial cap. 
Archibald Scot, whoſe body I kept in my ſafe v*2gatum. 


cuſtody until afterwards, to wit, on the 19th 
day of January in the ſixteenth year of his now | 
majeſty's reign, on which day I received his 
majeſty's writ of habeas corpus cum cauſa to 
me directed; by virtue of which writ im- 
mediately after the receipt thereof, to wit, 

Vor. I. Cc | on 
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— 1 on the ſaid 19th day of January, I did con- 

141 duct the body of the ſaid 4. S. before Sir 

114 William Blackſtone, knt. one of the juſtices of 

1k the king's court of the bench, according to the 

. command of the ſaid writ, which ſaid juſtice 

I did then receive from me the body of the 

{aid A S. and did commit him to the cuſtody 

of the warden of his majeſty's priſon of the 

Fleet, and did then diſcharge me from the 

further keeping of the ſaid A. S. and there- 

fore I cannot have the body of the ſaid A. 5. 

before our lord the king on the day within 

mentioned, wherc{oever our ſaid lord the king 

ſhall then be in Exgland, as by the ſaid writ 

Jam commanded. The further execution of 

| this writ appears in the inquiſition and in- 
1 vcntory hereunto annexed, 
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The anſwer of 
George Hayley, eſquire, 
11 and ö ſheriff. 
3 | Nathanicl Newaham, eſquire, 


The inqui- Middleſex. An inquilition indented, taken 
ſition. at the Three Tuns in Brook-ſtreet, near Holborn 
in the county aforeſaid, the day of 
in the eighth year of the reign of 
our ſovereign lord George the third, by the 
grace of God, of Great Britain, France and 
Ireland, xing, defender of the faith, before 
me George Hayley, elq; and Nathaniel Newnham, 
eiq; ſheriff of the county aforeſaid, by vir- 
tue of the king's writ to me directed. and 
to the inquiſition annexed, on the oath of 
Stephen World, William Pope, Thomas Grace, 
Thomas 


erer 


0 
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omas Barlow, Simin Walſon, John Davies, 
Cbriſtopber Cottere!, Peter Brown, Samuel 
Holloway, Thomas Harris, Richard Good, 


and Joln Bland, good and lawful men of 


my bailiwic, who being ſworn and charged 
to inquire of all ſuch matters and things as in 
the ſaid writ are mentioned and contained, 
on their oaths do ſay, that Archibald Scot in 
the ſaid wtic named, on the firft day of No- 
vember laſt, on which day he became out- 
lawed, was, and on the day of taking this 
inquiſition is, poſſeſſed as of his own proper 
goods and chattels, of and in the feveral 
goods and chattels particularly mentioned and 
expreſſed in the ſchedule or inventory thereof 
hereunto annexed, which ſaid goods and chat- 
tels are worth, to be fold, the ſum of 39 /. 
35s. All which ſaid goods and chattels, I the 
ſaid ſherii?, by virtue of the ſaid writ, on the 
day of taking this inquiſition, have ſeized and 
taken into his majeſty's hands according to 
the command of the ſaid writ: and the ju- 
rors aforeſaid on their faid oath further ſay, 
that the ſaid Archibald Scot on the ſaid firſt 
day of November, or at any time ſince, had 
not any lands or tenements, or on the day 
of taking this inquiſition hath any other more 
goods or chattels in my bailhwic which can 
be ſeized or taken into his majeſty's hand, ac- 


cording to the command of the ſaid wrir. 


In witneſs whereof, as well I the ſaid ſheriff 


as the ſaid jurors have to this inquiſition ſet 
our ſeals the day, year and place firſt above- 
mentioned. 


2 GEORGE 
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11% Vend. expo- GEORGE the third, by the grace of 
7 i Das. God, of Great Britain, France and Ireland, 
114% king, defender of the faith, &c. To the 
WHIT ſheriff of Middleſex greeting: Whereas by a 
4:1 certain inquiſition indented, taken at the 
Three Tuns in Brook-ſtreet, near Holborn in the 
ſaid county the day of laſt, | 
before you George Hayley, eſq; and Nathanie! 
Newnham, eſq; eriff ot our ſaid county, by 
virtue of our writ of capias utlagatum under 
the ſeal of our court of King's Bench to you the 
ſaid ſheriff directed, whereby we command- 
ed you to inquire what goods and chattels, 
lands and tenements, Archibald Scot, late of 
i 41 the pariſh of St. Martin in the Fields in the 
11% county of Middleſex, had within your bailiwic 
Pi on the firſt day of November laſt paſt, or at 
any time afterwards, on which day he was 
outlawed in the ſaid county at the ſuit of Tho- 
mas Deveniſh in a plea of treſpaſs on the caſe; 
it was found by the oath of Stephen World, 
and other good and lawful men of the ſaid 
county, that Archibald Scot, in the ſaid writ 
named, on the firſt day of November laſt, on 
which day he became outlawed, and on the 
day of taking the ſaid inquiſition, was poſ- 
ſeſſed, as of his own proper goods and chat- 
tels, of and in the ſeveral goods and chattels 
particularly mentioned and expreſſed in the 
ſchedule or inventory thereof hereunto an- 
nexed, which ſaid goods and chattels were 
worth to be ſold the ſum of thirty-nine pounds 
and three ſhillings ; all which ſaid goods and 
Chattels you the ſaid ſheriff, by virtue of = 
| ai 


in the Court of King's Bench. 


quiſition did ſeize and take into our hands, 
as by the ſaid writ and inquiſition taken there- 
upon, tranſcribed into our court of Exchequer, 
and there remaining in the cuſtody of our 
remembrancer, more fully appears : and be- 
ing deſirous to be ſatisfied of the value of the 
ſaid goods and chattels in the ſaid inquiſition 
mentioned, as is juſt, command you, that you 
ſell, or cauſe to be ſold, the ſaid goods and 
chattels and every part thereof, for the beſt 
price that can be got for the ſame; and at the 
leaſt for the ſaid ſum of thirty-nine pounds 
three ſhillings, at which they were appraiſed 
as aforeſaid, ſo that you have the ſum of mo- 


ney ariſing by ſuch ſale before the barons of 


our Exchequer at Weſtminſter the ninth day of 
this inſtant February, then and there to be 
paid in for our uſe, and that you make then 
and there diſtinctly and clearly appear to our 
ſaid barons all that you ſhall do concerning 
the premiſſes; and have you then and there 
this writ. Witneſs Sir Sidney Stafford Smythe, 
knt. at MWeſtminſter, the third day of February 
in the ſixteenth year of our reign, by the ſaid 
tranſcript and by the barons. 


Maſbam. 


ſaid writ, on the day of taking the ſaid in- 
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By virtue of this writ to me directed, I The return. 


have cauſed the goods and chattels in the (che- 
dule or inventory hereunto annexed men- 
tioned, to be ſold for the ſum of thirty nine 
pounds and three ſhillings, being the beſt 
1 * could get for the ſame, which monies 
have before the barons of the king's EX 
C 3 cheguc 
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the lords of 
the treaſury, 
that the mo- 
ney may be 
paid to the 
plaintiff, 
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cheguer at Weſtminſler, on the day within 
mentioned, ready to pay to his majeſty's uſe 
according to the command thereof. 


The anſwer of 
Geerge Hayley, eſquire, 
and ſheriſt. 
Natbaniel Newnham, eſquite, 


To the right honourable the lords commiſſioners 
of his majeſty*s treaſury. 


The humble petition of Thomas Deveniſh, 


$heweth, 


HAT Archibald Scot, late of the pariſh 
of St. Martin in the Fields in the county 
of Middleſex, ſurgeon, being indebted to your 
petitioner in the ſum of 217. your petitioner 
did at his very great charge in November laſt 
proſecute the laid Archibald Scot to an out- 
lawry, and by virtue of a ſpecial capias ut— 
lagat. directed to the ſherift of Middleſex, ſe- 
veral goods of the ſaid Archibald Scot were 
ſcized and found by inquiſition to be of the 
value of 39/7. 25. which goods were after- 
wards fold by the ſaid ſheriff by virtue of a 
writ of venditioni exponas at the ſame price 
and value they were ſo appraiſed at, and the 
money thereupon raiſed now remains in the 
hands of the ſheriff of Middleſex. 
That your petitioner's ſaid debt, and the 
charge he has already been at, in proſecuting 
the 
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the ſaid outlawry, greatly exceeded the ſum 
ſo remaining in the ſaid ſherift*s hands. 


I} herefore your petitioner moſt humbly prays 
your lordſhi ps, that the money to be levied 
as aforeſaid may be paid ovir to your pe- 
titioner : 


And your petitioner, as in duty beund, ſhall 
ever pray, &c. 
Thomas Devenith. 


IWhitehall Treaſury-chamber, 13th February 


1776. 


The right honourable the lords commiſſio- Reference 
ners cf his majeſty's treaſury are pleaſed to thereos, 
refer this petition to Milliam Chamberlaine, eſq; 
who is to conſider the fame, and report to 


their lordſhips a true ſtate of the petitioner's 
caſe, together with his opinion what 1s fit to 
be done therein. 


Grey Cowper. 


Thomas Deveniſh, of the pariſh of St. Mar- Plainti t's af- 
tin in the Fields in the county of Middle, x, davit of the 
carpenter, maketh oath, that Archibald Scot, — 

. . _ . edt and 
late of the ſaid pariſh of Sr Martin in the charges. 
Field; in the county of Midd!-ſex, ſurgeon, is 
juſtly and truly indebted ro this deponent in 
the ſum of twenty-one pounds for work dore, 
and materials found by this deponent in bis 
trade of a carpenter for the ſaid Archibald 
Scot, for which debt this deponent di caute 
ſeveral writs ſucceſſively to be iſſuc our of 
his majeſty's court of King's Bench againſt the 

CE 4 laid 


— 


* 


— 
2 — = 2 
. — — 
— —____—= 
— IRS — — — — 


My — * 
2 * 5 — 


392 


The Attomey's P2actice 


ſaid Archibald Scot, and did uſe his utmoſt en- 
deavours to get the ſaid Archibald arreſted on 
each of the ſaid writs: but this deponent not 
being able to procure any of the ſaid writs to 
be executed, did cauſe the ſaid Archibald Scot 
to be ſued to an outlawry, and thereupon ſe- 
veral of his goods, to the amount of thirty- 
nine pounds three ſhillings, were ſeized into 
his majeſty's hands, and ſold by virtue of a 
writ of venditioni exponas, as this deponent is 
informed and believes. And this deponent 
ſaith, that his attorney's bill for fees and diſ- 
burſements in outlawing the ſaid A. S. and 
cauſing his goods to be ſo ſeized and fold, 
doth amount to the ſum of fourteen pounds 
ſixteen ſhillings and eleven pence, as appears 
to this deponent by ſuch bill delivered to him 
by his ſaid attorney, which bill this deponent, 
as far as he is capable of judging, believes 
to be juſt and reaſonable, And this deponent 
alſo ſaith he hath paid the ſeveral following 
ſums on account of ſuch outlawry, and which 
ſums are not included in his ſaid atrorney's 
bill, viz. To the ſheriff's officer for executing 
the writ of capias utlagatum 21. 25. To two 
appraiſers for appraiſing the ſaid goods the 
ſum of 27. 25. To the ſheriff's officer the 
further ſum of 2 J. 165. 6d. in part of the 
ſum of 5 J. 15. which the ſaid officer de- 
mands of this deponent for being fifteen days 
in poſſeſſion of the ſaid goods in the defend- 
ant's houſe, for charges of removing the 
ſaid goods, and for rent of a room wherein 
the ſaid goods were depoſited *till fold; which 
ſaid ſeveral ſums of 147. 165. 119. 21. 25, 
24.25. 21. 165. 64. do, together with this 

defendant's 
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defendant's ſaid debt of 211. amount unto the 
ſum of 421. 175, 5d beſides the fees to be 
paid in the treaſury and other officers in ob- 
taining his majeſty's warrant, which this de- 
ponent is informed and believes will amount 


to 10 J. more. 
Thomas Deveniſb. 


Sworn the 15th day of Fe- 


bruary 1776, beforeme at 
my houſe in Bloomſbury- 


ſquare. 
S. S. Smythe. 


To the right honourable the lords commiſſioners of 


his majeſty's treaſury. 
May it pleaſe your lordſpips, 
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N humble obedience to your lordſhip's Report on re- 
commands ſignified to me by Mr Cowper, ference. 


I have conſidered of the annexed petition of 
Thomas Deveniſo, etting forth, that A. S. late 
of the pariſh of St. Martin in the Fields in 
the county of Middleſex, ſurgeon, being in- 
debted to him in the ſum of twenty-one 
pounds, he did at a very great charge in No- 
vember laſt proſecute the ſaid S. to an out- 
lawry, and by virtue of a ſpecial capias ut- 
lagat. directed to the ſheriff of Middleſex, 
ſeveral goods of the ſaid A. S. were ſeized, and 
found by inquiſition, to be of the value of 
thirty-nine pounds three ſhillings, which 
goods were afterwards fold by the ſaid ſhe- 
riff by virtue of a writ of venditioni exponas at 
the 1ame price and value they were ſo appraiſ- 
ed at, and the money thereupon raiſed now re- 
mains in the hands of the ſheriff of ä 
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that the defendant's ſaid debt, and the charges 
he has already been at in proſecuting the ſaid 
outlawry, greatly exceed the ſum ſo remain- 
ing in the ſaid ſheriff's hands; the petitioner 
therefore prays your lordſhips, that the mo- 
nies ſo levied may be paid over to him. 

And Ido moſt humbly certify to your lord- 
ſhips that I have received ſatisfaction as to 
the truth of all the allegations in the ſaid pe- 
tition contained, as well by the ſight of the 
ſeveral records thereby referred unto, and a 
certificate of the ſaid outlawries being tranſ- 
cribed into the office of his majeſty's remem- 
brance of the Exchequer, ſigned by Mr. Henry 
Ord, one of the attornies of that office, as 
by the affidavit of the petitioner ; whereby it 
appears to me, that the ſaid A. S. is indebted 
to the petitioner in the ſum of twenty-one 
pounds, for work done and materials found 


by the petitioner in his trade of a carpenter : | 


and it appearing by the affidavit of the ſaid 
petitioner, that his ſaid debt, with the ſeve- 
ral charges he had been already pur to in out- 
lawing the ſaid A. S. do exceed the ſum le- 
vied by the ſheriff; and as the petitioner muſt 
ſtill neceſſarily be pur to a further expence, 
I am moſt humbly of opinion, that it may 
be proper for your lordſhips to ſend your 
warrant to his majeſty's attorney-general, au- 
thorizing him to conſent to an order of his 
majeſty's court of Exchequer, for George Hay- 
ley, eſq; and Nathaniel Newnham, eſq; the pre- 
ſent ſheriff of the county of Mddleſex pay- 
ing over the ſaid ſum of thirty-nine pounds 
three ſhillings now remaining in their hands 
(after deducting the ſheriff's poundage for 
levying 


* 
ET 
7 * 
4 
1 
4 
La 
= 2 
— 
= 
T 
3 
* 
D 
= 
7 
# 
, 2B 
\ 
+8 
: 


al acl os.” 
">" , TORS a 4 


FF, 5% ks. Ts. BE . A % 


J WW * I» 


in the Court of King's Bench. 395 


levying the ſame, and other incident charges) 
unto the petitioner for his own uſe, towards 


ſatisfaction for his ſaid debt and coſts when- 


ever a motion ſhall be made in the ſaid court 
of Exchequer for that purpoſe. 
All which is nevertheleſs moſt humbly ſub- 
mitted to your lordſhips ſuperior judgment, 
20th Feb, 1776. W. Cbamberlayne. 


George R. 
HEREAS we are given to under- The king's 
ſtand, that there is remaining in the Warrant 
hands of George Hayley, eſq; and Nathanie! 7 
g : ed by the 
Newnham, «ſq; the preſent ſheriff of the county jords of the 
of Middl-ſex, the ſum of thirty-nine pounds treaſury for 
and three ſhillings, for ſo much levied by the attorney- 
him on the ſeveral goods belonging to Archi- "ous = 
bald Scot, which were ſeized into our hands — 
by virtue of an inquiſition taken by virtue of ing: 9 l. 38. 
a writ of capias utlagatum iſſued out of our levied on a 
court of King's Bench againſt the ſaid Archj- cabias utla- 
bald Scot, at the ſuit of Thomas Deveniſh, for — 
the recovery of a debt due and owing to him . ; 
from the ſaid Archibald Scot : and whereas 
it further appears by reports, certificates, and 
other proper teſtimonials, which the com- 
miſſioners of our treaſury have laid before us, 
that the debt due and owing to the ſaid Tho- 
mas Deveniſh trom the ſaid Archibald Scot, to- 
gether with the coſts which he hath been at 
in carrying on the ſaid proſecution againſt the 
ſaid Archibald Scot for the recovery of the ſaid 
debt, doth exceed the ſaid ſum of thirty-nine 
pounds and three ſhillings remaining in the 
hands of the ſaid ſheriff as aforeſaid : To the 
end therefore that the ſaid Thomas Deveniſh 
may 
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may have and receive ſome recompence and 
ſatisfaction towards his ſaid debt, and the 
charges he hath been at in ſuing for the ſame, 
our will and pleaſure is, and we do hereby 
authorize and direc: you to conſent and agree, 
that ſo much of the ſaid ſum of thirty-nine 


pounds and three ſhillings, as doth or ſhall re- 


main in the hands of the ſaid ſheriff (after 
deducting the uſual poundage for levying the 
ſame) be paid over to the ſaid T bomas Deveniſh 
towards ſatisfaction of his ſaid debt and coſts 
accordingly, whenever he by his counſel 
learned in the law fhall think fir to move our 
court of Exchequer for an order for that pur- 
poſe; and we do alſo authoriſe and direct you 
to do, or cauſe to be done, ſuch further or 
other acts as our ſaid court of Exchequer upon 
ſuch motion ſhall or may judge neceſſary for 
rendering our intentions herein moſt firm, 
valid and effectual; and for ſo doing this 
ſhall be your warrant. Given at our court at 
St. James's the 26th day of February 1776, 
in the ſixteenth year of our reign. 


By his majeſly's command. 


To our truſty and well North Craneley. 
beloved EdwardThur- Ch. Townſhend, 
loe, eſq; our attorney= Beauchamp. 
general. | C. W. Cornivall, 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, &c. To George 
Hayley, eſq; and Nathaniel Newnham, eſq; 
ſheriff of our county of Middleſex, 4 to 

c elr 


in the Court of King's Bench. 


their under-ſheriff, greeting : We command 
you, that laying aſide all excuſes, you obey, 
fulfil and p:riorm all and every matter and 
thing ſpecified in an order of our court of 
Exchequer at Weſtminſter, made in a cauſe in 
our ſaid court depending between us and Ar- 
chibald Scot, outlawed at the ſuit of Thomas 
Deveniſh upon an outlawry, the tenor of which 
order for your fuller information therein is 
hereto annexed: And this you are not to 
omit under the penalty of one hundred 
pounds, which we ſhall cauſe to be levied 
upon your goods and chattels, lands and tene- 
ments, for our uſe, if you neglect this our 
command, Witneſs Sir Sidney Stafford Smythe, 
knt. at Weſtminſter, the nineteenth day of 
May in the ſixteenth year of our reign. By 
the ſaid order made the ſame day, and by the 


ſaid barons. 
Maſham. 


It is found in a certain book of orders of An order for 
this Exchequer, to wit, amongſt the orders of the ſheriff to 
Eafter term in the ſixteenth year of the reign = : 


of king George the third, in the 
page on the part of this remembrancer as 
follows : 


Monday the 19th day of May 1776. 

Between the king and Archibald Scot, out- 
lawed at the ſuit of Thomas Deveniſh 
upon an outlawry upon the motion of Mr, 
Ord of counſel for Jane Deveniſh, widow 
and adminiſtratrix of Thomas Deveniſb, de- 
ceaſed, informing the court that the ſaid Ar- 
chibald Scot, having been proſecuted to an 
outlawry 
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outlawry by the ſaid Thomas Deveniſb upon an 
action of treſpaſs upon the caſe in his ma- 
jeſty's court of King's Bench, a writ of out- 
lawry thereupon iſſued againſt the ſaid defend- 
ant under the ſeal of the ſaid court, directed 
to the ſheriff of Middl-/ex, by virtue whereot 
the ſaid ſheriff ſeized by inquiſition ſeveral 
goods and chattels belonging to the ſaid de- 
fendant, appraiſed at 39 J. 35. and further in- 
forming the court, that the ſaid writ of out- 
lawry and inquiſition being tranſcribed into 
this court, a writ of venditioni exponas under 
the ſeal of this court iſſued on the 6th day of 
February laſt for ſelling the ſaid gods return- 
able the 11th day of the ſaid month of Fe- 
bruary, at which time George Hayley, eſq; and 
Nathaniel Newnham, eſq; the preſent ſheriff 
of Middleſex, returned the ſaid writ, and cer- 
tified, that they had fold the ſaid goods and 
chattels for the ſaid ſum of 39/7. 35. It was 
therefore prayed by the ſaid Mr. Ora, that 
the faid George Hayley, eſqy and Nathanie! 
Newnham, eſq; or their under- ſheriff, might 
forthwith pay to the ſaid Jane Deveniſh, ad- 
miniſtratrix of the ſaid proſecutor, or her or- 
der, the ſaid ſum of 39. 34. towards ſatiſ- 
faction of the debt due from the ſaid defend- 
ant to the ſaid proſecutor: whereupon, and 
on hearing Edward Thurloe, eſq; his majeſty's 
attorney-general conſenting thereto on be- 
half of his majeſty, it is ordered by the court 
as prayed, the ſaid ſheriff firſt deducting out 
of the ſaid 39/7. 3s. the uſual poundage. 
| Maſham. 


| Some 


in the Court ok King's Bench. 


Some of the expences out of pocket in the above 
proceeding. 
* 


DJ, 


Sa +0000 0.0040 un 0 6:27 


To the ſheriff for taking the in- 

quiſition — 
Filing capias utlagatum — — 
For the tranſcript two ſkins — 
Duty on 2 preſſes of parchment 
Certificate = 
Filing tranſcript — — — 
Inrolling it — — — 
To the maſter of the Exchequer 

Office — — p 
Rule and ſide-bar motion — — 
Venditioni exponas — — — 
Schedule 8 d. per ſheet — — 
Return of venditioni exponas — 
Affidavit to lay before the ſolici- 

tor of the treaſury, duty and þ o 

dat _ 
Certificate of the outlawry from 

the Exchequer office 7 0 
Fce to the ſolicitor of the trea- 

ſury —— 
His clerk — — o 
Paid at the treaſury — — 3 
Attorney general's fre ——— 2 
His clerk — — 0 
Counſel to move — 0 1 
To the clerk of the Exchequr 

for attending motion F 9 
Drawing order — — 0 
Copy to enter and duty 2 
Entering to the maſter <——— o 
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| J. & 
Ingroſſing order under ſeal and 
e 
Filing venditioni exponas and return © 2 
The clerk of the Excbeguer's _— 
fee —— 244 


d, 
o 
O 
4 


Of ſuperſed. If the defendant has notice that an exigent 
ing an out- is iſſued out againſt him, he muſt find out io 


lawry. what ſheriff it is directed, and get a note f 
it, as the plaintiff's name, his own name and j 
addition, the cauſe of action and return; 
from this note the filacer will make out a /u- | 
perſedeas on the defendant's attorney entering f 


an appearance, which ſuper ſedeas mult be car- 
ried to the ſheriff to be allowed before the 
return of the exigent: the expence is as 
follows: 

J. 
Appearance — — — © 
Super ſedeas — — — 0 
Duty — — — o 
Seal — — o 
Allowance by the ſheriff — — 0 


DD O mm W Þ» =» 
> vw co o © 


Superſedeas GEORGE the third, by the grace of 
to the exi- God, of Great Britain, France and Ireland, 
gent. king, defender of the faith, c. To the 
* 2 ſheriff of Middleſex greeting: Whereas by 
our writ we have lately commanded you, that 
you ſhall cauſe C. K. late of the city of Ox- 

ford in the county of Oxford, gentleman, to 

to be demanded from county court to county 

court, until, according to the law and cuſtom 

of our kingdom of England, he be outlawed, 

if he did not appear; and it he appeared, 


4 then 


mw Oo na eee 


5 3 0 - 


fn the Court of King's Bench. 
then that you ſhould rake him and keep him 
ſafe, ſo that you might have him befor us in 
five weeks from Eaſter day, whereſoever we 
ſhall then be in England, to anſwer to W. L. 
of a certain plea of treſpaſs on the caſe, to 
the damage of the ſaid William of forty-eight 

unds, as is faid : now for as much as the 
ſaid Charles *, before the iſſuing our ſaid writ 
of exigent, appearcd in our court before us by 
Robert Richardſon his attorney, and often of- 
fered to anſwer the ſai! William of the plea 
aforeſaid, our ſaid writ did not duly iſſue; we 
therefore command you, that you forbear all 
further demanding the ſaid Charles, or outlaw- 
ing, taking, or any way moleſting him on that 
occaſion ; and have there this writ. Witneſs 
William lord Mensfield, at Wej:minſter, the 
ninth day of May in the ſixteenth year of our 
reign. 

Richardſon, Adams. 


401 


If the defendant be a peer, or a body Proceedings 
corporate, the ſheriff is to ſummons the party againſt peers, 


on the original, and if the defendant does &e. 


not appear, the filacer makes out a diſtringas 
againſt the defendant's lands and chattels; 
whereupon the ſheriff returns iſſues to the va- 
lue of, &c. and then you have an alias diſtrin- 
gas, and plur. diſtringas ad infinitum, till the 
defendant do appear ; and if the ſheriff re- 
turn but ſmall iſſues, the court on motion 


— — 


Notwithſtanding it is here ſuppoſed that the de- 
fend ant appeared before the exigent iſſued, the fact is 
dom ſo; for it is {ufficient that the appearance be 
auy time before the return of the exigent, 


Vor. I. Dd will - 
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will order him to return better; and theſe iſ. 
ſues are to be eſtreated into the court of Ex. 
cheguer, and levied on the defendant's lands 
and chattels to the king's uſe by way of for- 
feiture. See Tit. Peers, in table. 


Proceedings relating to attorntes. 


VO are not to“ arreſt an attorney, be 
14: the cauſe of action what it may, he be- 
1:31 ing always ſuppoſed to be in court; but you 
Tiki | muſt file a bill againſt him with the clerk of 
N the declarations wrxten on parchment, with a 
treble penny ſtamp, and deliver him a copy 
of it on treble penny ſtamped paper, and 
give a rule for him to plead thereto. 
Bill againſt A perſon privileged in court ſhall not have 
an attorney an imparlance, neither can a bill be filed 
not to be fil againſt him in vacation, becauſe it cannot 
8 ar have reference to the precedent or ſubſequent 
Of mine an term; but it muſt be filed ſedente curia; and 
— 2 if there be a joint cauſe of action againſt an 
jointly with attorney and another perſon, you cannot de- 
another. clare as againſt one in perſon, and the other 
by bill, but againſt both, as in cuſtodia. 
Comb, 465. Salk. 544. 12 Mod. 163. 
Privilege of If an attorney of the Common Pleas be ſued 
the Common jn this court, he doth not waive his privilege 
Pleas may be by filing bail, but may plead his privilege to 


| - * that action, or any other action, on a decla- 


— 


It is a motion of courſe to diſcharge an attorney 
out of cuſtody, on filing common bail, iſſ. Reg. 


Þ.R. 298. 


ration 
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in the Court of King's Bench: 403 


ration filed againſt him in the ſame term by 
the by. See Wilſ. Rep. B. R. 306. 

If he waives his privilege by pleading in Privilege 
chief to the firſt action, it is a waiver in all waived by 


other actions commenced againſt him in that Pleading in 
term chief to an- 


other action. 


If an attorney of the Common Pleas be in Attorney 
actual cuſtody of the marſhal of the court of ry 'n cuf- 
B. R. by proceſs, he cannot plead his privi- n plead 
lege 1 action on any bill filed againſt ;. orivties 
155. in any * 2 his privilege, 

im. 

If an attorney of C. B. be brought into I ttorney 
the court of B. R. at the ſuic of an attorney C. B ſud by 
there, which is an eſtoppel to the defendant's 3 = 
privilege, even in ſuch caſe the defendant his ptivilege. 
ſhall be ouſted of his privilege in all other 
actions commenced againſt him in banco regis 
in the ſame term, becauſe the juriſdiction of 
this court was attached upon him by the 
firſt action. Paſch. 8 W. 2. B. R. Bands v. 

Bodinner, Carth. 377. 

An attorney cannot have his privilege but Attorney ſu- 
where he ſues or is ſued ſingly, and in his own ing or ſued 
right, or on his own account, and not where "on = 
he ſues or is ſued jointly, or in auter droit, hl Hh — 
as executor, c. videos. 

Mod 316 
12 316. 

There ſeem various opinions in courts of The extent of 
juſtice, reſpecting the privilege of attornies, the privilege 
as to their Freedom from arreſt in civil caſes ; f attornies, 

"Rx as to their be- 
ſome judges thinking, that an attorney, not ing free rom 
actually and perſonally practiſing in his pro- arreſt, in theiſt 
feſſion; and which they conſtrue to be ſuing inſtance, and 
out proceſs or entering appearance, at the the manner of 
Sme of the! Wi 8 pleading ſuch 

eir privilege being invaded by ar. privilege, 
2 re conſidered, 
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reſt, ouſts him of it; whereas other judges 
contend, that unleſs the attorney hath not 
practiſed for a year, next preceeding the ar- 
reſt, he ſhall not be deprived of this privilege: 
I beg leave to differ from theſe reſpectable 
opinions, and to hold, that as long as an at- 
torney remains recorded as ſuch, on the rolls 
of his court, he ought to enjoy the privilege 
in Queſtion ; for is it not too much to ſay, 
that becauſe an attorney hath not actually and 
2 practiſed, at the preciſe time of his 
ing arreſted, which however by the way is 
not at all aſcertained by thoſe who adopt the 
opinion I am now diſcuſſing; or does it any 
where appear how long, previous to the arreſt, 
the party muſt have practiſed in his profeſſion. 
— But I may be told that my objection does 
not apply to the opinion of thoſe judges, who, 
aſcertaining the time of practice to, within one 
year, next before the arreſt; and which opinion 
they alledge is in conformity to an exiſting 


- 
* 
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rule of this court, viz. of Michaelmas * 
term, 1654. A 
In anſwer to theſe very plauſible argu- | 
ments, I beg leave to obſerve, that the rule | 
alluded to, and on which ſome of the judges [i 
ſolely ground their opinion on the queſtion, | 
was made in times very unfavourable to per- 
ſonal, as well as public liberty; though that 
ſpecious pretence was given out and received, i 
Lord Mansfield himſelf, on another occaſion, was _ 
pleaſed to call the above rule o/d and Ji/u/ed 3 Bur. $ 
Rep. 1875. * 
as 7 

; 


in the Court ok King's Bench. 


as the ſole motive for that extraordinary epo- 
cha in our hiſtory, called the uſurpation. 

A rule therefore made at ſuch a period of 
anarchy and lawleſs confuſton ought not, 
in my humble opinion, to be conſidered as 
ſuſhcient authority, or, indeed, as any au- 
thority at all; much leſs as the ground and 
reaſon for over-ruling the privilege in queſ- 
tion, Will it not be too much to eſtabliſh 
this remnant of lawleſs power, unſanctified by 
any ſubſequent act, either of a court of jul- 
rice, or of the legiſlature; without one or 
the other of which authorities, I believe, it 
will be difficult to produce an approved pre- 
cedent of any rule, order, act, judicial, or 
regal, being adopted, or even countenanced, 
by courts of juſtice at this day; eſpecially in 
a matter of perſonal privilege, and ſuch too 
as may eventually affect the property or in- 
tereſt of every individual ſubject of this coun- 
try: and indeed at the time, when the ſaid 
old and diſuſed rule was conſidered as au- 
thentic, it ſeems to have militated (even then) 
againſt a much more ſuperior authority, viz. 
frat. 1 Hen. g. c. 4. whereby no under ſheriff 
may practice as an attorney, during his em- 
ployment in the ſaid office; upon pain of 
excluſion from being an attorney, and from 
ever after being re- admitted. So that if a 
gentleman of the profeſſion acts now-a-days 
as wnder ſheriff, he runs the riſque not only 
of being ſtruck off the roll of attornies; but alſo 
precluced from all poſſible chance of being 
reſtored at any future period of his life, by 
any means whatſoever ; for if he does prac- 
rice, within the year, he is under ſheriff, ſtat. 

- D d 3 Hen. 
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Fen. 5. obliges the judges to flrike him off 
the roll; and if he does not practice for 4 
year, th.y declare themſelves authorized fo 
to do, by the praftice of the court under the 
ſaid old, diſuſed, (and | may add abuſed) 
rule of 1654, before obſerved upon. 

If ſuch an old diſuſed rule can be legally 
deemed a rule of a court of juſtice, and was 
not, when made, in contradiction to a then 
ſubſiſting act of parliament, viz. ſaid ſtat. 
1 Hen, 5. hath not however the modern ſcat. 
of 2 Geo. 2. chap. 23. ſuperſeded it, by put- 
ting the profeſſion upon quite a different 
footing, to what they formerly ſtood, on the 
ſaid old and diſuſed rule of court; for ſervitude 
and expence are thereby ſuperadded to ſtudy: 
conſiderations theſe, one ſhould preſume, ſuf- 
ficient to induce courts of juſtice, nat to diſ- 
miſs the practicers, from their employment, 
without better cauſe, than mere deficiency of 
buſineſs, at particular periods; for may they 
not obſerve with the poet, that, zon, ſi male 
nunc, et olim fic erit : beſides, ſhall all the 
ſolicitors in London, and all the attornies in the 
country, who do not actually and perſonally 
ſue out writs, or enter appearances, be pro- 
ſcribed their privilege of freedom from ar- 
reſt, in their reſpe&ive courts? ſince, not- 
withſtanding, they do not actually and per- 
tonally. tranſact the particular ſpecies of fo- 
renſic buſineſs above mentioned, do yet ac- 
tually and perſonally practice themſelves, 
have clients, proſecute and defend ſuits ; if 
taking inſt ructions from the clients, in every 
material ſtep, and on every important point of 
the cauſe ; if preparing the briefs for Tine” 
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if collecting the evidence; if adviſing and 
managing throughout the cauſe; F correſ- 
ponding with the agent and cliert; F a- 
tending the witneſs and court, on the day of 
trial; or if tranſacting many other matters, 
equally neceſſary and abſolutely eſſential to 
the ſucceſs of the cauſe depending; if any 
of the above mentioned proceedings, can 
fairly be conſidered as actually and perſonal- 
ly practiſing in the profeſſion, then ſuch Lon- 
don ſolicitors and country attornies, are actual 
practiſers in their reſpective courts; and 
though the maxim Qui facit per alium, 
facit per ſe” may be alledged in juſtification 
of the above ſort of intercourſe, being con- 
ſidered by the party, as his actually and per- 
ſonally ſuing out writs, and entering appear- 
ances; yer, it may be too much for the 
conſcience even of an attorney, who really and 
bond fide only cauſes writs to be ſued our, or 
appearances to be entered; to ſwear poſitively, 
without any ſalvo, that he actually and per- 
ſonally tranſacts thoſe ſeveral matters. To 
conclude, judges in the time of that glorious 
princeſs Elizabeth, queen of England, were of 
opinion, that as long as the party is an attor- 
ney upon record, though he did not alledge, 
that he had any clients, or that he proſecuted 
or defended any cauſes, at the time of the ac- 
tion being brought, he ought to have his pri- 
vilege; for if he is not qualified to be an at- 
forney, the court may be moved to ſtrike him 
off the roll, See Cro. Eliz. 392. Raſt. Entr, 
469. b. Latw. 1667. Mo. Rep. 123. Lev. 
Rep. 262. The whole court of Common Pleas, 
during the time Lord Camden preſided there- 
D d 4 in, 
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Bill againſt 
an attorney, 
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in, were unanimouſly of the above opinion, 
and for the ſame reaſon; and therefore al- 
lowed an attorney of that court his privilege 
of freedom from arrefl, in a civil fun, on it's 
being verified to the ſatisfaQion of the court, 
that his name remain:d of record, on the 
rolls of attornies of Sh court, as an attorney 
thereof. 

I have been thus particular on this ſubjcct, 
becauſe I am credibly intormed, that this 
court cquiies at attorney thereof, claiming 
the q otection of his perſon therein, on ac- 
count of the privilege in queſtion , to produce 
an atiidavit, not only of his being an attorney 
of record of the court, but alfo that he is a 
pratiifing attorney, by aQuually and perſon- 
ally ſuing out writs, or entering appearances z 
ſo that thoſe profeſſional ads only, which 
may be tranſacted by a livery ſervant, (and 
to the diſgrace of the profeſſion often are) are 
the criterion, in this enlightened age, to deter- 
mine courts of juſtice, whether attornies at 
law are qualified to practice in their profeſ- 
ſion; and in conſequence thereof, intitled ta 
their privilege from arreſt, 


The form of a bill againſt an attorney. 


Middleſex, A. B. complains of C. D. gent. 
one of the attornies of the court of our lord 
the king before the king himſelf, being pre- 
ſent here in court in his proper perſon, for 
that, to wit, that whereas [the reſt as 32 

eela- 


in the Court of King's Bench. 409 


declarations to] And thereupon he brings Andr. 247. 
ſuit, Cc. 


R. R. for the John Doe, 
plaintiff, ( Pledges of ; 
Defendant ( proſecuting, and 
in perſon. Richard Ree. 


Of Hilary term in the eighth year of che 

reign of our ſovereign lord George the third, 
Se. 
Declaration againſt the defendant, as cleri- gf declaring 
cus drmini regis coram ipſo rege. Plea, that againſt a fila- 
he was a filacer of the court, ab/que bor, that cer. 
he was clericus domini regis coram ipſo rege; 
Demurrer, Curia: a filacer is a clerk of the 
court, and may be ſued by that name. Judg- 
ment quod reſpondeat ulterius. Trin. 5 Geo. 2. 
B. R. Donſet v. Hayward. 

An attorney of this court ſues by original, Attorney 
and declares in propria perſona upon his privi- cannot have 
lege ſecundum conſuetudinem curiæ. Per cur': Privilege if 
The declaration 1s naught, declaring in this = —_— 
manner by privilege on original, for the pri- WY 
vilege of attornies is in ſuits by bill: but 
when they ſye by original, they muſt declare 
as others do in common form. 2 Lev. 39. 

If the bill be filed, and a copy thercof de- What time 
livered four days excluſive before the end of an attorney 
the term, including Sunday as one, the defen- has t0 plead, 
dant muſt plead as of that term, the plaintiff 
having entered a rule to picad, and demanded 
a plea; but if the bili be not filed, and a 
copy delivered within that time, che defen- 
dant is intitled to have an imparlance, 

If 


| 
| 
| 
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Attachment 
of privilege 
for an attor- 
ney. 


Præcipe to 
the left on 
ſigning an 
attachment. 


But four de- 
fendants in 
one attach- 
ment. 


The Attozney's Pꝛattite 


If an attorney be plaintiff, he makes out 
an attachment of privilege in this form. 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, &c. To the 
ſheriff of Midale/ex greeting: We command 
you, that you attach C. D. E. F. G. H. [you 
may put in as many as you have occaſion] if 
they may be found in your bailiwic, and ſafely 
keep them, ſo that you may have their bodies 
before us at Weſtminſter, on next after 

to anſwer A. B. gentleman, being 
one of the attornies of our court before us, 
according to the liberties and privileges for 
ſuch attornies and other miniſters of the ſame 
court, from the time whereof the memory of 
man is not to the contrary, uſed and approved 
in the ſame, in a plea of treſpaſs ; and have 
there then this writ. Witneſs, Sc. 


You pay the chief clerk nothing for ſign- 
ing this writ, but the ſealer takes 79. for the 
ſeal. | 

Every attorney of this court, who ſhall 
ſue out any attachment of privilege againſt 
any defendants, ſhall leave a prætipe with the 
ſigner of the writs, with the defendants 
names, not exceeding four in each writ, with 
the return and day of ſigning ſuch writ, with 
the agent's or attorney's name who ſued out 
the ſame; and all ſuch præcipes ſhall be en- 
tered on the roll, where the præcipes of lati- 
tats, and all other writs iſſuing out of this 
court, are entered; and the officer who ſigns 
the writs in this court ſhall not ſign ſuch at- 
tachment *cill a præcipe be left with him for 
that purpoſe. Hi. 20 Ged. 2. 


An 
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An attachment of privilege is but as a /ati- Attachment 
tat, and not as an original. 1 Sbew. 367. 22 iel. 
The ftat. 13 Car. 2. ſtat. 2. c. 2. which 3 ns oy 
enacts, that no perſon, who ſhall be arreſted ceſſaty. yy 
by colour of any proceſs in which the cauſe 
of action is not particularly expreſſed, and for 
which the defendant is bailable by the far. 
23 H. 6. c. 10. ſhall be compelled to give ſe- 
curity for appearance in any penalty exceed- 
ing 40 l. does not by the expreſs words of the 
ſtatute extend to an attachment of privilege, 
but ſuch courſe ſhall be taken thereupon tor 
ſecurity for appearance as hath been uſed, 
But now there ſeems occaſion for an ac 
etiam bille in an attachment of privilege from 
this court, as well as in any other writ, in 
caſe the defendant is to be arreſted. 
If the attorney delivers his declaration four What time a 
days excluſive before the end of the term, the perſon ſued 


defendant muſt plead as of that term. by an attor- 
ney has to 


g ; : lead, 
If an attorney delivers his declaration four When to de- 


days excluſive before the end of the term in liver his de- 
which the attachment was returnable, and en- claration, 
rers a rule to plead, and demands a plea, the 

defendant ſhall be obliged to plead as of that 

term ; and if he does not deliver his declara- 

tion in that time, the defendant will have an 
imparlance; and if he does not deliver his 
declaration before the effoin-day of the ſub- 

ſequent term, the defendant will have an im- 

parlance to the term next following. 


Altachments of contempt. 
An attachment of contempt was granted 
againſt the plaintiff's attorney, for putting to 
3 the 
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Proceedings 
by habcas 
corpus. 


Prax, U. B. 


I. 
When re- 
turnable im- 
mediately, 
and when 
not, 


The Attoznep's P2atice 


the proceſs the name of an attorney of this 
court, without authority. Bur. Rep. 20. 
The only attachments of contempt that can 
be moved for the laſt day of the term, are, 
for non-payment of coſts, or againſt a ſheriff 
for not returning a writ. Bur. Rep. 651, 


Of writs of habeas corpus and certio- 
rari, and proceedings thereon, 


| 8 of habeas corpus are of various 
ſorts, and for ſeveral purpoſes, as 
where a defendant is arreſted by the ſheriff, 
either on meſne proceſs, or on an execution, 
he may, to avoid going to the county gaol, 
or to get out if already in it, remove himſelf 
by habeas corpus into the King's Bench priſon, 
and enjoy the benefit of the rules, which are 
very ſpacious and open, on giving ſecurity to 
the marſhal. 

A writ of habeas corpus to remove the body 
of a priſoner, directed to the ſheriffs of Lon- 
don or Middleſex, the judge of the Marſbal- 
ſea court, or other inferior courts within five 
miles of London, may be granted in vacation 
or term-time, returnable immediately ; but 
if the habeas corpus be direfted to any other 
ſheriff or court farther diſtanr, it muſt be re- 
turnable at a certain day in court, unleſs it 
be to deliver over a priſoner in diſcharge of 
his bail. Mich. 1654. Sed. 7. 

Hab. corp. cum cauſa ad fac. & rec. directed 
to a gaoler of an out county, may be return- 


able before a judge, and immediate, notwith- 
ſtanding 
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ſtanding the above old diſuſed rule of Mich. 
i654. 3 Bur. Rep. 1875. 

If upon any certiorari or corpus cum cauſa, Habeas cor- 
it be returned that the priſoner is condemned pus to inſe- 
by judgment, he ſhall be remanded, and re- ' ugs 

3 x ; A after judg- 
main in priſon without being let to baibagainſt nent, party 
the will of the plaintiffs, until ſatistaction be to be re- 
made them of the fums adjudged. Stat. manded. 

2 Hen. 5. flat. 1. c. 2. 

No habeas corpus, or other writ, ſued out Habeas cor- 
of any of the courts at Weſtminſter, to re- pus not to be 
move any cauſe depending in any court, ſhall — vn 
be allowed, except the faid writ be delivered — — 
to the judge or officer before the jury have ſworn. 
appeared, and one of the jury ſworn. Sat. 

43 Eliz. c. 5. , 2. 3 Car. 1. c. 4. & 16Car. 1. 
6b 

No habeas corpus, certiorari, or other writ Or before if- 
or proceſs (other than writs of error and at- ſue joined. 
raint, to be ſued out of his majeſty's courts Carth. - 
at Weſtminſter, Cc. to ſtay or remove any — wad 
cauſe depending in any court of record, which 
ſhall have juriſdiction to hold plea in that 
cauſe) ſhall be received or allowed, except 
the ſaid writs be delivered to the ſteward, 
judge or officer before iſſue or demurrer 
Joined, ſo as the ſaid iſſue or demurrer be So as it be not 
not joined within ſix weeks next after the — 

N Weeks 
_ or appearance, Stat. 21 Fac. I. c. 23. ent. 

If any ſuch cauſe ſhall be removed or Cauſe re- 
ſtayed by any ſuch writ or proceſs, and after- manded 
wards the ſame cauſe ſhall be remanded, the — 
ſame cauſe ſhall never afterwards be removed before j 3 


or ſtayed before judgment by any writ what- ment. 
ſoever. Same ſtat. |. 3. 
If 


udg- 


— — 


— — 
—— — 


| allowed. 
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< 
Cauſes not If in any cauſe not concerning freehold, 


exceeding 51. Jeaſe or rent, it ſhall appear to be laid in the 


not to be re- 


— declaration, that the debt, damages, or things 


demanded, do not amount to ; /. ſuch cauſe 
ſhali not be ſtayed nor removed into any other 
court by any writ, other than writs of error 
or attaint. Same flat. , 4. 
Writs con- If any writs ſhall be ſued forth contrary to 
trary to this the intent of this act, the judge or officer to 
act not to be hom ſuch writs ſhall be directed may diſal- 
low the ſame, and proceed as if no ſuch 
writs had been granted. Same ſtat. . 5. 
To what Provided that this act ſhall extend only to 
courts this ſuch courts of record, and for ſo long time 
act extends. only as there ſhall be an utter barriſter or three 
years ſtanding, that ſhall be ſteward, rown- 
clerk, judge, or recorder of the ſame court, 
or that ſhall be aſſiſtant to ſuch judge, and 
there preſent, and not of counſel in any cauſe 
then depending in the ſame court. Same 
fat. /. 6. 
Nor toany This act ſhall not extend to any cauſe 
cauſe where herein any ſuch plea thall be pleaded as 
the plea not a 1 
triable in che could not be tried within the juriſdiction of 
inferior ſuch inferior court. Same ſat. ſ. 7. 
court, The judges of ſuch inferior courts, as are 
Inferior © deſcribed in the above ſtatute of 21 Fac. 1. 
courts f may proceed in cauſes therein ſpecified, which 
— 3 appear or are laid not to exceed 5 /, though 
ceeding 51. there may be other actions againſt ſuch de- 
though there fendants, wherein the plaintiff's demands may 
be aQtions for exceed g I. Stat. 12 Geo. 1. c. 29. . 3. 


— f be The ſheriff upon a habeas * corpus is not 
tendered the ” ted 
ſherif. * But Sir John Strange reports, that this court held, 


that if an Hab. corp. is brought, the officer muſt obey 
it, though the priſoner refuſes to pay him his fees, 
for he has a remedy for them, 2 $/ra. 814. 


bound 


—— yo ol ee ner ro — AA Fe TIER 4,4 - 
d 4 


mme 


f 
l 
* 
| 
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bound to bring up the priſoner, unleſs reaſon- 
able charges be tendered him. Cox and Dow!, 
Hil. 20 & 21 Car. 2. 
Said that a habeas corpus at the king's ſuit Habeas cor- 
lies to the Cinque Ports, but not at the ſuit of Pus to the 
a ſubject. Pampblei's caſe, Mich. 21 Car. 2, 24% Ports. 
Sed vide Alder and Pufie's cafe in ſcacc. Trin. 
23 Car. 2. & Pells caſe, Hil. 25, 26 Car. 2. 


3 Keb. 279. Trem. 360. 


Habeas corpus with the canſe to the portreeve Though de- 
of Neovil in com. S. who returns that before fendant bail- 
the coming of the writ, the party was bailed: It a _ _ 
was moved by the plaintiff's counſel, that the turned. 
portree ve might make a better return; and 
ruled that he ſhoul d, for though the body be 
bailed, he ought to return the cauſe, and 
ſometimes tt is added the body however he can- Cannot be 
not have at the day, becauſe delivered on bail, bailed below | 
and he cannot be bailed after the habeas cor after habeas 
pus received. Salmon and Slade, Hil. 25 & I 28 
26 Car. 2. 2 Keb. 450. 1 Sid. 386. : 

The defendant is arreſted by proceſs out of Where bail 
Exeter court in a plea of treſpaſs on the caſe, on à habeas 
bail is given, the plaintiff declares, and the an wo 
cauſe is removed by habeas corpus; then the all actions os 
plaintiff delivers two declarations, one for the ſame 
words, and another for money, fur aſſumpft. plaintiff in 
Hale, That if the party have declared before — 
the habeas corpus delivered, the bail ſhall be 
ſpecial only as to that action, and ſhall be 
common bail to the other action; but if no 
declaration, then the bail put in upon the 
habeas corpus ſhall be ſpecial bail to all actions 
of the plaintiff againſf the defendant of that c * 
term, and the plaintiff cannot declare before Jane bee 

© habeas cor- 


pus allowed. 
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the habeas corpus allowed. Serle and Newton, 
Hil. 25, 26 Car. 2. 3 
Where cauſe Habeas corpus to remove a cauſe out of 
mall be re- London, the plaintiif prays a procedendo, be- 
-en cauſe the action is for calling a woman whore, 
the matter Which is not actionable elſewhere. The de- 
only action. fendant's counſel alledged, that neither of the 
able there. parties lived in London, nor were the words 
ſpoken there. Hale. If the words were not 
ſpoken there, you ſhall have no procedendo, 
for elſe you might make the words action-— 
able all over England, laying them in London. 
Anonymus. Mich. 27 Car. 2. 2 Roll. Abr. 69. 
Vide Carth. 55. Watſon v. Clerke, 
Cannot put in Habeas corpus to remove a cauſe out of an 
bail till hab. inferior court, and the plaintiff making ſearch 
. F n finds bail; but the habeas corpus not being 
b returned and filed, the bail ſignifled nothing, 
and therefore he carried the cauſe back by 
procedendo; and of this the defendant com- 
plained to the court; but ruled that the de- 
fendant cannot put in bail 'till the habeas 
corpus be returned. Maſters and Bruges, Mich, 
20 Car. 2. 
When habess An habeas corpus ought to be on motion 


rug where the party is committed for a crime. 


tion. 1 Lev. 1. 

After habeas A writ of habeas corpus ſuſpends the power 

corpus, pro- of the inferior court, ſo that if they proceed 

— burt after, the proceedings are void, and before no 
judge. 1 Salk. 352. Cro. Car. 261. 2 Jones 


void. 
209. 2 Med. 195. 
— 2 By the habeas corpus the proceedings in 


ceedings here the court below are at an end, and the pro- 


are de novo, ceedings in the ſuperior court are de novo, 
and 
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and bail muſt be put in de novo. Skinner, and all be- 
244. _ at an 
nds 


Debt againſt a feme-ſfole in the palace After plea in 
court, who after ſhe had pleaded there mar- inferior p 
ried, and then removed the cauſe by habeas 3 —. 
corpus into B. R. and there pleaded her co- marries, and 
verture in abatement; the court ſaid, that if on a habeas 
this matter had been moved on the return of ©27Pus pleads 
the habeas corpus, they would have granted a _— 
procedendo, but that now the plea in abate- 2 Str. 811. 
ment mult be held good, for the proceedings Ld. Raym. 
are de novo, and they could take no notice of 1525. 
the proceedings below. 1 Salk. 8. 2 

After interlocutory judgment, and before 3333 

| ' 5 Habeas cor- 
final judgment, a habeas corpus cum cauſa was pus after in- 
brought, and before the return of the writ terlocutory 
the defendant died, and a procedendo was Jagna 
awarded, becauſe by the flat. 8 & 9g W. 3. A 
c. 11. the plaintiff may have a ſcire facias the return of 
againſt the executors, which he cannot have the writ, a 


in another court. 1 Salk, 332. procedendo 
h awarded. 


The form of a habeas corpus cum cauſa, 


returnable before the chief juſtice imme- 
gratety. 


GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, Sc. To the 
ſheritf of Middl:ſex greeting: We command 
you, that you have the body of C. D de- 


tained in our priſon under your cuſtody, as it 
is ſaid, under ſafe and ſecure conduct. to- 
gether with the day and cauſe of his being 

Vol. I, E e taken 
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taken and detained, by whatſoever name he 
may be called in the ſame, before our right 
truſty and well beloved William lord Mans- 
Feld, our chief juſtice aſſigned to hold pleas in 
our court before us, at his chamber ſituate in 
Serjeants Inn in Chancery-lane, immediately 
after the receipt of this writ, to do and re- 
ceive all and ſingular thoſe things which our 
ſaid chief juſtice ſhall then and there con- 
ſider of him in this behalf; and have there 
then this writ. Witneſs, Ec. 


You ingroſs this writ upon a 5s, ſtamped 
piece of parchment. N. B. Affidavit not 
neceſſary. : 


Of ſuingout Then make a note for the office, and carry 

a habeas COr- the writ to the ſigner of the writs, who will 

pus, and get- 7 h : Y 

ting itallow- ſign the writ, and keep the note. You pay 

ed. him 6s. 8 d. in term-time, and 7s. 8 d. in 
vacation, which is thus divided: 


L „ | 
The fees. To the chief clerk — © 1 8 
To the judge o 4 © 
To the judge's clerk in term 1 5 { 4 
in vacation 25. — 9 


Then get it ſealed, for which you pay 7 d. 
Then you lodge the writ with the ſheriff 
in Mid:leſex. The fees are, if the defendant 
be charged but with one action, 95. 4d. 
VIZ. 


Allowing the writ — — © 
For the return, if but one action o 
It more, 2 5. 4d. for cach action. 


in the Court of King's Bench. 


For a warrant to the bailiff | 
0 


2 


carry the priſoner before the 
judge — — 


And if the defendant be in Newgate, then 
for a warrant to the keeper to deliver him to 
the bailiff, 2 3. 4 d. more. 

If the defendant be not charged in cuſtody Defendant 
of the ſheriff with ſome proceſs out of this Tu be | 
court, he canndt be turned over; and there- — — 
fore in ſuch caſe the defendant muſt procure of chi court, 
ſome creditor to ſue out a writ againſt him or cannot be 
in this court, and lodge it with the ſheriff cemmitted. 
before he brings his habeas cor pns. 

When the habeas corpus is returned by the Fees on com- 
ſheriff, the bailiff brings the defendant to the mitment at 
judge's chamber, who commits him to the jr ears. 
King's Bench priſon. You pay Fr 


6: & 
To the bailiff for bringing up 
the defendant b | © Fra 
To the judge's clerk at the chambers as fol- 
lows, viz. 


/ 
For himſelf 0 
For the chaplain of the priſon o 
For the deputy marſhal 0 
For the clerk of the papers of 
the priſon — — ED 
For the porter of the Serjeants Inn o 
To the tipſtaff for carrying the priſoner 
over 65.84. 


If returnable in court, 


4 
Judge's clerk — —— 0 4 
Secondary — — m8 

E e 2 Deputy 


N - 

F | | 
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54 
Deputy marſhal — oO 2 © 
Chaplain _ — 0 0 
Clerk of the papers — o 1 0 
Cryer — — o © 6 
Tipſtaff — — O 10 0 


* © N - 
PT 


Writ and re- Where any perſon ſhall be brought into 
curn 10.7% court upon a habeas corpus or before a judge, 1 
3 in order to be committed to the cuſtody of 
or judge's the marſhal, the writ, with the return, ſhall | 
clerk, and a be left with the ſecondary or judge's clerk to 
note thereof be filed, and a copy or note of ſuch return 
— — 1 of the writ, under the hand of the judge or 
£0 by the ſecondary, ſhall be delivered to the marſhal 
judge or ſe at the time of the commitment of ſuch per- 
condary, to ſon to his cuſtody; and ſuch copy or note 
” —— ſnall be prepared by the perſon proſecuting 
Mal. ſuch writ of habeas corpus, or by his attor- 
ney. Trin. 3 Anne. 
For allowing a habeas corpus to the palace 


court you pay 45. 8 d. and for the jurat 4 d. 


N "I — 
1 0 6 
a 1 = . 


GT WS 1 * 33 — 1 "3 - 
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The form of a bail. piece on a habeas corpus. 


* If 


3 


Hilary term in the ſixteenth year of king George the 
third. 


Middleſex' /to awit) A. B. is delivered on bail un a 
habeas corpus, 


To John Doe of London, Gent. 
nd 


«a 
Richard Roe, of the ſame, 9250 


| 
8 At the ſuit of the plaintiff, 
attorney, in the plaint. 

3. d. 


Maſter of the office — o 4 10 
Judge's clerk in term 15. 2 d. 
In vacation 2 5.-2 4. 
Porter of Serjeants vun — © © 6 


1 


g Every perſon committed to the cuſtody of — com- 
mitted to the 
the, marſhal by virtue of a habeas corpus, — 


| ſhall remain in actual cuſtody of the marſhal the marſhal 


E e 3 by on habeas 
corpus to re- 
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main 2 days by the ſpace of two days next after ſuch 
2 commitment, notwithſtanding any other ha- 
Jer Rs —_ beas corpus from any other court whatſoever, 
corpus. Hil. 5 W. & M. 
As to the ſlile If the habeas corpus be to remove a cauſe 
of inferior Out of an inferior court, you muſt learn 
courts, the ſtile of the court, for which ſee The- 
faurus Brevium, The direction to the Mar- 
fhalſea court is, © To the judges of our 
* court of our palace of Weſtminſter, and 
0 to each of them, greeting.” To the 
court of ſheriffs of London. To the 
© mayor, aldermen and ſheriffs of London, 
greeting.“ 
Cauſe not to Where the cauſe of action in the inferior 
be removed . court did not amount to gl. or upwards, it 
where the was not removeable by a habeas corpus; and 


ee rn therefore in ſuch caſe the defendant uſed to 
exceed q l. ſet up a fictitious action againſt himſelf for a 


pretended demand of 547, or upwards, and 
then bring an habeas corpas, and remove both 
cauſes together, and thereby remove the 
fmalleft actions into the ſuperior courts; for 
preventing which abuſes, by ſat. 12 Geo. 1. 
c. 29. the judge of the inferior courts, men- 
tioned in ſtat, 21 Jac. 1. c. 23. may proceed 
in ſuch actions as are therein ſpecified, which 
appear or are laid not to exceed g. although 
there be other actions againſt the defendant, 
wherein the plaintiff's demands ſhall exceed 
the ſaid ſum of 5; J. 

Habeas cor- Writs of habeas corpus to remove cauſes 
pus to ker out of inferior courts, (except courts within 


move a cauſe, 8 — a 
to be return. five miles of London, as the ſheriff's court in 


able on a day London, Marſhalſes court, c.) ſhall be made 
certain ex- | 3 - returnable 
cept, 


in the Court ok King's Bench. 
returnable at a certain day in term; and not 
immediately. 

And every ſuch writ that ſhall be ſued out 
in Hilary or Trinity term, or the beginning 
of the vacation following, ſhall be made e- 
turnable on the firſt or ſecond return of the 
ſubſequent term, and if returnable in Hilary 
or Trinity term, ought to be made returnable 
the firſt or ſecond return of thoſe terms; 
and if returnable later, any judge of the court 


123 


Of what re- 
turn ſuch ha« 
beas corpus 


to be made. : 


may grant a procedendo, as tending to the 


plaintiff*s delay, 


The form of a procedendo. 


(GE ORGE the third, by the grace of 
God, of Great Britain, France and Ire- 
land, king, defender of the faith, &c. To 
the mayor, aldermen and ſheriffs of London, 
greeting: Although we lately by our writ 
commanded you, that you ſhould have the 
body of C. D detained in our priſon under 
your cuſtody, as it was ſaid, under ſafe and 
ſecure conduct, together with the day and 
cauſe of his being taken and detained, by 
whatſoever name the ſaid C. D. might be 
called in the ſame, before our right truſty 
and well beloved William lord Mansfield, our 
chief juſtice aſſigned to hold pleas in our 
court before us, at his chambers ſituate in 
Serjeants Inn in Chancery-lane, immediately 
after the receipt of that writ [as the habeas 
corpus was returnable] to do and rec-ive all 
and ſingular thoſe things which our ſaid chief 
Juſtice ſhould then and there conſider of him 
E, e 4 in 
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in that behalf; yet we being now moved 
with certain cauſes in our court before us, 
command you and every of you, that in all 
plaints or ſuits againſt the ſaid C. D. at the 
ſuit of A. B. in our court, before you cr any 
of you levied or affirmed, or before you or 
any of you now depending undetermined, 
you proceed with what ſpeed you can in ſuch 
manner, according to the law and cuſtom of 
England, as you ſhall ſee proper; our ſaid 
writ to you thereupon firſt directed to the 
contrary in any thing notwithſtanding. Wit- 
neſs, &c. 


8 Special bail is required in all cauſes remov- 
ii duſes re. ed by habeas corpus out of inferior courts ex- 
moved by ha- cept the defendant be an executor or adminiſ- 
beas corpus, trator, or the action be for words or ſmall 
except. treſpaſſes. Hil, 2 Jac. 2. 
3 The deſendant was ſued in the palace court 
ſhall vor put AS executor, and there compelled to find bail 
in ſpecial bail according to the courſe of that court: he re- 
on a habeas moves the cauſe by habeas corpus; and the 
. e ” queition was, Whether he ſhould find ſpecial 
* bail here; and reſolved he ſhould not: for 
though it be generally uſed, that when, a 
cauſe is removed by habeas corpus to find 
bail in all caſes where bail is found in the in- 
ferior court, yet this ſhall not extend to the 


caſe of an executor where the cauſe did not 
require ſpecial bail by the courſe of the court, 
except in caſe of a devaſiavit., But in other 
caſes where ſpecial bail is found below, it 
ſhall be found here, although the cauſe of 
act on be of a leſs ſum than by the courſe of 
this court ſpecial bail is to be found. 1 Lev. 


268, 
4. Debt 


in the Court of King's Bench, 425 


Debt in London againſt the defendant as Nor an heir 
heir at law being removed hither, the quel- at law. 
tion was, If the heir ſhould find bail here as (| 
he did in the inferior court of London, where | 
they compel all defendants, heirs or execu- 
tors, to find bail. The court denied to hold 
the defendant to ſpecial bail in this caſe. 

2 Lev. 204. | —_ 

Upon the allowance of any habeas corpus, Procedendo: | 
the plaintiff may in term-time have a rule for unleſs bail in 8 
a procedendo, unleſs good bail be put in within * * — | 
four days next after notice of the rule, and Ae n 1 
in vacation may have a rule or warrant for a „itbin 6 days 1 
procedendo, unleſs good bail be put in with- after notice, 
in ſix days next after notice of ſuch rule or | 
Warrant. | | 

No bail is to be tendered or put in upon No bail on | 
any habeas corpus, until the habeas corpus, habcas cor- 
and cauſes for which bail is to be put in, be it — 
returned, to the end it may appear what the turned. 
cauſes are for which the defendant 1s detained, 
and bail may be duly taken, and the habeas 
corpus and bail duly filed. Mich. 1651. Paſ. 

29 Car. 2. il, 10 V. 3. 

When ſpecial bail is put in before any Twenty- 
judge of this court de bene efſe, upon a writ of eight days to 
habeas corpus, if the plaintjff ſhall not except Steh, 

n : .. gaintt bail on 
againſt the bail within twenty-eight days af- habeas cor- | 
ter putting in the ſame, the bail {hall be filed pus. | 
within four days next after the end of the | 
ſaid twenty-eight days. Mich. 16 Car. 2. 

And the like notice in writing is to be giy- Notice of 

3 en of putting in or excepting to bail on a Putting in or | 
| babeas corpus, as On a cepi corpus IE | 
d ; bail ro be in 19 

writing. 1 


— - —— — — — 


— b > 
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_— exmep- And if the plaintiff except to ſuch bail 
procedendo Put in de bene elſe, he may have a rule or 
within four Warrant for a procedend:, unleſs the defendant 
days, unleſs ſhall put in better bail within four days after 


better bail, ſervice of ſuch rule or warrant, whether it be 


whether in | 
tion. | 
On a remo- If a cauſe be removed by habeas corpat 


val out of an out of the Marſbalſea or any other inferior 
inferior juriſ- coutt, and the bail there offer to be bail to 
— ng: the action here, the plaintiff is compellable to 
Found to ae. take them, becauſe he might, but did not 
cept the bail except to them below. Aliter, where a cauſe 
below, ex- comes hither out of London, for the ſufficiency 
FL in Lon- of the bail there, is at the peril of the clerk, 
; and he is reſponſible to the plaintiff, fo that 
the plaintiff had not the liberty of excepting 
againſt them, and the clerk is not feſponſible 
if they be deficient in this court, though he 
was in, Lond:n. 1 Sclk, 97. 
Bail liable to If one be brought into this court by habeas 
all actions in corpus, and puts in bail, the bail is liable to 
the return of all actions at the ſuit of the plaintiff or plain- 
the habeas tiffs mentioned in the return of the habeas 
corpus de e 8 - ft 
clared on corpus, wherein he or they ſhall declare again 
within two the defendant at any time within two terms 
terms. next after. 
Defendant in Defendant returned in cuſtody on a habeas 


- = * cortus or cepi corpus, is not to be diſcharged 
charged till until the bail is perfected. 


bail is per- 
feed. The record itſelf is never removed by a ba- 
Record p 15 beas corpus, as it is on a certiorari, but remains 
*. IE below; and therefore if a cauſe be removed 
pus. hither by habeas corpus, the plaintiff here mult 
Plaintif muſt begin de novo, and declare againſt the defend- 


declare de ant as in cuſtodia mareſcalli. Salk, 352. 
novo. — 
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The plaintiff muſt declare before the end Plaintiff muſt 
of the ſecond term, after the return of the ha- declare with- 
beas corpus, and the defendant will not be e terms. 
bound to plead to any declaration delivered 
after that time. 

And where the defendant has removed his Cannot be 
cauſe hither by babeas corpus, and put in po Prod | 
bail, he cannot have a non-proſs againſt the geclaration. 
plaintiff for want of a declaration, if he wi 
not declare, the plaintiff not being in court, 
and the cauſe ſuppoſed to be removed againſt 
his inclinagjon. | 

If a cauſe be removed by habeas corpus out Cauſe remov- 
of an inferior court, lying in any city or town ed fromcity, 
where the judges of aſſiſe ſeldom go, as Can- = — * 
terbury, Southampton, c. and the action be Pry rn 
tranſitory, it ſhall be laid in the county where- go, to be laid 


in ſuch city or town is, as Kent, Southampton, in the county 
fc. | wherein the 
City lies. 

If a cauſe be removed out of London or What time 
Middleſex, the Marſhalſea, or any other court thedefendant 
within five miles of London, in Hilary or Tri- i 10 plead 

? fog : ry or 
nity term, and bail is put in, and the plain- Trinity term, 
tiff declares in London or Middleſex, and de- and the ac- 
livers his declaration fix days before the end tion in Lon- 

of the term, the defendant ſhall plead three —_— Mid- 
days before the eſſoin- day of the ſubſequent 
term, that the plaintiff may enter the iſſue 
if he will; but if the plaintiff does not de- 1 Mod. 1. 
liver his declaration ſix days before the end 
of the term, the defendant ſhall have an im- 
parlance *till the next term. 


If a cauſe is removed out of any court, ex- What time ia 


cept in London or Middlex, the Marſhalſea theſe terms, 


or other court within five miles of London, hag tos 


an county, 


ECEaſter term. 
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. and if the plaintiff does not declare in London 


or Middleſex, but in ſome other county, and 
the plaintiff delivers his declaration at any 
time before the end of theſe terms, viz. Hi 
lary or Trinity, the defendant is bound to 
plead by the time the rule is out, that the 
plaintiff may try his cauſe at the aſſiſes if he 
thinks proper y and if the defendant does not 
plead by that time, judgment may be entered 
| againſt him. 

What time to Upon a habeas corpus returnable in Michael- 
plead in Mi- nag term, if the declaration be delivered be- 
chaelmas or fore craſtinum animarum, in Eaſter term if de- 
Iivered before menſem Paſche, and the action 
Salk. 515: is laid in London or Middleſex, the deſendant 
muſt plead to trial the ſame term. But if de- 
livered after theſe reſpective times, and yet 
ſix days before the end of either of theſe 
terms, the defendant, wherever the action is 
laid, ſhall plead to enter three days before 
the eſſoin- day of the ſubſequent term; and 
if not delivered fix days before the end of ei- 
ther of theſe terms, the defendant has an im- 

parlance until the next term. 


Price ba- Since the making the rule of Trinity the 
Tries hnce rule 


* sth and 6th of his late majeſty, the attor- 

Geo. 8. nies have differed as to the method of pro- 

ceeding, ſome adhering to the old practice, 

and others following that rule as on a cepi 
ES... + 4) OW 

Plez in a- A plea in abatement on Bebe corpus muſt 


je re oy 3 be pleaded Before the Four for pleading. is 


pleaded. , Out. 

How to pro- If a priſoner in the Fleet, dd with 2 
ce*d againſt a declaration of the Common Pleas, remove 
priſ ner in him. 


in the Court of King's Bench. 429 


himſelf by habeas corpus to the cuſtody of the the Fleet, 
marſhal the plaintiff muſt proceed to judg- charged with 
ment in the court of Common Pleas, and then — * 
may carry him back by habeas corpus ad ſatiſ- himſelf to 
faciendum to charge him in execution; and the King's 
ſo if a priſoner in the cuſtody of the mar- Bench pri- 
ſhal be diſcharged with a declaration in this Ho on the 
court, and he removes himſelf to the Fleet, lite removai 
the plaintiff muſt proceed to judgment in this from the mar- 
court, and then bring the defendant back by al to the 
habeas corpus ad ſatisfaciendum to be charged Fleet. 
in execution in this court: but if a perſon in 
cuſtody on proceſs iſſuing out of this court How on a re- 
remove himſelf to the Fleet by habeas corpus _ 97mg 
before the plaintiff has declared againſt him, . — 
in ſuch all (as I take it) the plaintiff muſt | 
charge him with a declaration in the court 
of Common Pleas, and cannot proceed any 
further in this court, unleſs he has a mind to 
bring the defendant back into this court by 
habees corpus ad reſpondendum. 

On habeas corpus ad ſatisfaciendum the 
plaintiff's attorney ſhould indorſe the term 
and number of the judgment roll, 


Of proceedings againſt priſoners. 


Ormerly when any defendant was de- The antient 
tained in cuſtody by meſne proceſs of Practice. 
this court for want of bail, if the plaintiff did 
not within two terms after the arreſt cauſe 
the defendant to be brought up by habeas cor- 
pus and committed, ſo that he might declare 
againſt him in cuſtodia mareſcalli, the iy 
: SS ant 
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dant might be diſcharged out of cuſtody upon 
common bail or appearance. 

—_— But by tat. 4& 5 W. & M. c. 21. if any 
©. 21. defendant or defendants be taken or charged 
For deliver- in cuſtody at the ſuit of any perſon or perſons 
ing declara- upon any writ or writs out of any of the 
tions againſt courts at Weſtminſter, and impriſoned or de- 
priſoners. tained in priſon for want of ſureties for their 
appearance to the ſame, the plaintiff or plain- 
tiffs in ſuch writ or writs may, before the 
end of the next term after ſuch writ or pro- 
ceſs ſhall be returnable, declare againſt ſuch 
- priſoner or priſoners in the court out of which 
the writ or writs ſhall iſſue; whereupon the 
ſaid priſoner or priſoners ſhall be taken and 
impriſoned or charged in cuſtody, and may 
cauſe a true copy thereof to be delivered to 
ſuch priſoner or priſoners, or to the gaoler or 
keeper of the priſon, or gaoler in whoſe cuſ- 
rody ſuch priſoner ſhall be or remain; to 
which declaration or declarations the ſaid pri- 
ſoner or priſoners ſhall appear and plead ; and 
if ſuch priſoner or priſoners ſhall not appear 
and plead to the ſame, the plaintiff or plain- 
tiffs in ſuch caſe ſhall have judgment in ſuch 
manner as if the priſoner had appeared in the 
ſaid court, and refuſed to anſwer or plead to 

ſuch declaration. 
Tobe alledg- That in all ſuch declarations againſt any 
ed in the de- priſoner or priſoners detained in priſon by vir- 
kama oh" tue of any writ or proceſs out of this court, 
tody ſuch it {ball be alledged in cuſtody of what ſheriff, 
priſoner is, bailiff or ſteward of what franchiſe, or other 
2 R. Raym. perſon having the return and execution of 
1362. writs, ſuch priſoner or priſoners ſhall be at 


.. — the time of ſuch declaration, by virtue of 


7 
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the proceſs of the ſaid court at the ſuit of the 
plaintiffs, which allegation ſhall be as good 
and effectual, as if ſuch priſoner or priſoners 
were in the cuſtody of the marſhal af the 
Marſhalſea Same ſtat. ſ. 3. 

Hab. corp. cum cauſa ad fac. & rec. di- 
rected to the gaoler of an out- county, may 
be returnable before a judge ad immediati, 
notwithſtanding plaintiff's having already de- 
clared againſt detendant in the cuſtody of the 
ſherif, purſuant to the above ſtatute, which 
does not take away plaintiff's right to re- 
move defendant, though it does the reaſon 
of the old rule of Mich. 1654. See hab. 

_ ad fac. rec. in table. 3 Bur. Rep. 1875, 
1876. 

Upon this act the judges of the court of Rule of court 
King's Bench made the following rule of court. made Paſch. 
Paſch. 5 WM. & M. 11 

Firſt, That no copy of a declaration be Declaration 
delivered to any priſoner in cuſtody, before not to be de- 
the day of the return of the proceſs upon livered be- 
which the defendant was taken or charged in can 
8 ody. of proceſs. 

Secondly, That no rule be given for the No rule to 
defendant in cuſtody to appear, and plead to appear and 
any declaration againſt him, until an affidavit plead till af- 
be filed with the clerk of the rules of the de- —_ _— 
livering a copy of ſuch declaration, and of — 
the time when, and the perſons to whom the the declara- 
ſaid copy was delivered, and that the defen- tion, &c. 
dant was arreſted or charged in cuſtody by 
proceſs out of this court returnable before the 
delivery of ſuch copy; and that the time of 
filing the affidavit be entered upon the affi- Copy of af 


davit by the clerk of the rules; and that a davit to be 
copy produced be. 


» — —ũ—— ib — — — — 
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fore ſigning copy of ſuch affidavit be produced to the 
the judg- 1 or ſecondary before the ſigning 
ment. the judgment. 

OS Thirdly, if a copy of the declaration be 
= ered be. delivered againſt ſuch defendant _ uw 
fore „ one month of Eaſter,” or ©. the morrow of All Souls,” 
month of Eaſ- and affidavit be made thereof and filed, and 
ter, or © the the defendant doth not appear before the end 
All m_—_— of ten days after Eaſter and Michaelmas term 
<p a to reſpectively, judgment may be entered againſt 
appear in ten him if rules have been given; but if he doth 
days after appear before the end of ten days after the 
_— — term, he ſhall imparle until the next term, 
ment If he (unlets the action be in London or Middleſex) 
does appear, and the defendant be in priſon within forty 
may imparle miles of London or Weſtminſter, then, tho? he 
"ul next, doth appear before the expiration of ten days 
reno» efcopt after the end of the term, he ſhall plead two 
in London or ; 

Middleſex, days before the eſſoin- day of the next term; 
and priſoner and in default thereof (rules for pleading hav- 
within 40 ing been given) judgment may be entered 


miles of Lon a 1 
. againſt him as aforeſaid. 


plead 2 days before eſſoin-day of next term. 


If declara= Fourthly, If a copy of the declaration be de- 
tion delivered ered againſt ſuch defendant on or after & one 


cc 
_ 5 month of Eaſter,“ in Eaſter term, or the 


Eaſter,” or morrow of All Souls,” in Michaetmas term, or in 
** the morrow Hilary or Trinity term, and thereupon the 
of AllSouls,” plaintiff gives rule to appear and anſwer, then 
or in Hilary if the defendant appear two days before the 
or Trinity : : 

Term, if eſſoin-day of the next term, he ſhall imparie 
defendant until the ſaid next term ; but if he doth not 
appears two appear within that time, judgment ſhall be 


days before _: 
eſſoin day of given againſt him. 


next term, he Fif thly; 
imparls to : 
next term, 
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Fifthly, if a writ be returnable in any If declaration 
term, and a copy of the declaration has been —_— be 
delivered. before the eſſoin- day of the next — 5 
term, the plaintiff in ſuch next term may next term af- 
give rules to appear and plead; and if the ter the re- 
defendant does not appear and plead upon turn of the 
the expiration of the rules, judgment ſhall 3 
be given againſt him. e 


term, and de- 
fendant muſt appear and plead before expiraticn thereof, 


Sixthly, If the declaration be not filed ba- If declara- 
fore the end of the next term after the writ ten not fil. 

. : « ed before the 
or proceſs, by which the priſoner was taken n of the 
or charged in cultody, is returnable, and af- term next af- 
fidavit made and filed in manner as aforeſaid ter the return 
before the end of twenty days next after of the writ, 


d afndavit, 
ſuch term, the priſoner ſhall be diſcharged 2 


by common bail, ſigned by one of the juſ- defendant to 
tices of this court. be diſcharged 
on common 


Seventhly, If any gaoler or keeper of a — 
priſon, having received a copy of a declara- againſt gaoler 
tion againſt any priſoner in his cuſtody, ſhall concealing 
ſuppreſs the ſame, and not deliver it forth. declaration. 
with unto ſuch prifoncr, an attachment ſhall 
be iſſued againtt him. 


A bill or declaration in parchment ought Bill to be fil- 
to be filed in the office of the clerk of the ed before co- 
declarations betore a copy of it be delivered P. delivered. 
to the priſoner, Say. Rep. 49. 


For preventing the detainer of priſoners Declaration 


charged by declarations in the cuſtody of the 3** * ſofter 

; ent cauſe of 
marſhal of the Marſpalſea of this court, where detaining a 
F 


the priſoner in 


Vor. I. 


P b —U ̃ĩ— 2 — 


©. 2 GET 25, . 


Lo | ng 


— —— 
2 
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cultocy of the the cauſe of action againſt ſuch priſoners does 
marſhal, un | He 
leſs afidavie hot amount to ten pounds, it is ordered, 
be made that that from and after the laſt day of this term, 
the plaintiff's no declaration, whereby any priſoner ſhall be 
cauſe of ac- charged in the cuſtody of the marſhal, ſhall 
non amounts be ſufficient cauſe of detaining ſuch priſoner 
to 1ol, or 
upwards in cuſtody, unleſs an affidavit that the plain- 
1 Str. 474. tiff 's cauſe of action againſt ſuch priſoner does 
amount to ten pounds or upwards, ſhall be 
firſt made, and filed with the clerk of the rules 
Sum to be in- of this court; and the ſum ſpecited in ſuch 
dorſed on the affidavit ſhall be indorſed by bim upon ſuch 
deciaration. declaration before the leaving thereof with 
the turnkey. Eaſter, 15 Geo. 2. 
An explana- I apprehend, that where a defendant in 
tion of this cuſtody for want of bail on meſne proceſs 
rule offered, n.: f : 
iſſuing either out of this court, or out of 
the court of Common Pleas, is removed by 
habeas corpus into the cuſtody of the marſhal, 
the plaintiff in the firſt act ion when he comes 
to declare need not make ſuch affidavit as by 
this rule 1s directed; for it will appear by the 
return of the habeas corpus, that an affidavit 
of the plaintiff's cauſe of action, amounting 
to ten pounds or upwards, was made on ſu- 
ing out the writ, whereupon the defendant 
was arreſted; and therefore this caſe not 
within the miſchief deſigned to be prevented 
by this rule; and I ſuppoſe the rule means 
only ſuch declarations as come in as new 
charges upon priſoners. Sed quere. 


When priſo- When a bill is filed againſt a priſoner in 
ver in cult0- cuſtody of the marſhal, if a copy of it be de- 


3 to livered for him to the turnkey four days ex- 
plead. clulive before the end of the term, a rule to 
4 plead 


— — $ 
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plead be given, and a plea demanded, which 
may be done on the back of the copy when 
delivered, the defendant ſhall plead as of that 
term; but if the bill be not filed, and the 
copy delivered four days excluſive before the 
end of the term, the deſendant may imparle 
until the next term. 
No affidavit is required of the delivery of No afidavie 
ſuch copy, as where the defendant is in den teftas 


copv of de- 
cuſtody of a ſheriff. claration. 


If any defendant ſhall be committed to the piaintiff not 
cuſtody of the marſhal of this court, or ſhall declaring in 
be charged in cuſtody cf the marſhal, or ar- W terms, 


| : , : cefendant 
reſted, or committed by virtue of any pro- may be dif. 


ceſs of this court to the cuſtody of any ſhe- charged on 
riff or other officer whatſoever, at the ſuit of common bail 
any plaintiff, and ſhall ſo remain in cuſtody without no- 
by two terms, and the plaintiff ſhall not 


ice. 


declare againſt ſuch defendant within that 

time, ſuch defendant after the end of the 

fecond term after ſuch impriſonment ſhall 

be diſcharged out of the priſon where he 

ſhall be fo derained, upon filing common 

bail, ſigned by one of the juttices of rhis 

court, without any notice to be given to the 

plaintiff or his attornev. Tin. 2 Geo. 1. the The term in 
t-rm in which the writ, whereon the de- which the 
fendant was arreſted, 15 returnable, although Pony oY” 
got returnable until the laſt Gay of the term, he accounted 
is to be accounted as one of the two terms, one of the 
as is alſo the term wherein the defendant was terms. 
committed to the cuſtody of the marſhal, 
although not committed 'till the laſt day of 

a vacation. 


F f 2 To 


436 The Attoznev's Pyaftice 


How to diſ- To diſcharge a priſoner on this rule, you 
charge a pri- muſt obtain a certificate from the clerk of 
ſoner — the declarations, that no bill is filed in his 
RE office againſt the defendant, and a certificate 
of the cauſes wherewith he ſtands charged, 

from the clerk of the papers of the King“, 

Bench priſon, if in cuſtody of the marſhal, and 

from the gaoler or keeper of the priſon, it in 

cuſtody of the ſheriff or other officer, And 


notice is required to be given to the plaintiff, | 


and an affidavit muſt be made thereof, if the 
plaintiff or his attorney does not attend to 
oppoſe: or conſent to his diſcharge. 
Defendant to If a plaintiff ſhall declare againſt a defen- 
wo dant remaining priſoner as aforeſaid, in the 
of proceed. Cuſtody of the marſhal of this court, or any 
ing to trial ſheriff or other officer, and ſhall not proceed 
or judgment to trial, or obtain judgment within three 
— e terms next after the delivering ſuch declara- 
e eclara tion (the term in which the declaration ſhall 
be delivered being one) ſuch defendant ſhall 
be diſcharged out of cuſtody on filing com- 
mon bail, notice being firlt given to the 
plaintiff or his attorney, and an affidavit 
thereof made, if the plaintiff or his attorney 
dors not attend, and ſhew cauſe againſt the 
diſcharge, Trin. 2 Geo. 1. 
May be dil- If any plaintiff ſhall obtain judgment 
charged if . a 
not charged againſt any defendant priſoner, and ſhall not 
in execution charge ſuch defendant ſo remaining in priſon 
in two terms in execution upon the judgment ſo obtained 
after judg within two terms next after obtaining ſuch 
ae * judgment, (the term wherein judgment ſhall 
2 Stra. 943, be obtained to be reckoned as one) the defend- 
1153, 1215. ant may obtain his diſcharge in like manner 
; as 


Ly” 3 WW 
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as for not proceeding to trial on judgment. 
See Trin. 2 Geo. 1. 

The detendant, though not in cuſtody upon 
being taken, but ſurrendered himſelf in diſ- 
charge cf his bail is ſuperſeadable within the 
above mentioned general rule and its con- 
ſtruction, and the practice of the court; and 
the time runs from notice of the defendant's 
being in cuſtody. An action was brought by 
the plaintiff againſt his attorney Mr. Palmer, 
for his neglect in omitting to charge the de- 
fen lant in execution in time; which action 
was tried in C. B. about 24 or 25 June 1766, 
and 15001. damages given againſt Mr. Palmer, 
3 Bur. Rep. 1788. The particulars of this trial 
may be ſeen in Mr. Serjeant //il/-n's Reports, 
whereby it appears that 3000 J. was given on 
the firſt trial and 5007. on the new trial, but 
not 1500 J. on either. See W:![. Rep. C. B. 
325, and therefore quere. 

In diſcharging a priſoner in either of theſe 
caſes, the notice to be given the plaintiff is a 
judge's ſummons to attend “, and ſhew cauſe 
why the detendant ſhould not be diſcharged 
for the plaintiff's not declaring, or not pro- 
ceeding, as the caſe is. 

If the priſoner be in cuſtody of the mar- 
nal, he muſt get a certificate from the clerk 
of the common bails, that common bail was 
filed with him, by order of one of the judges, 
on which the marſhal will diſcharge him 
without a ſuperſedeas. 


* N. B. The firſt ſummons is peremptory. 


Ff 3 But 
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to plaintiff on 
diſcharging 
a priſoner. 


How to diſ- 
charge him 
out of the 
cuſtody of the 
marſhal, 
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How out of But if the priſoner be in cuſtody of a ſhe- 
tnecu ody of riff or other officer, he mult ſue a writ of ſu- 
a ſerif, perſedeas, for ſigning which the bail-piece 
ligned by one of the judges is a warrant to the 
officer with whom you leave it, and he de- 
livers it over to the clerk of the common 
bails to be filed. 
Deferdzntafſs. It a defendant ſurrenders himſelf aſter 
ter judgment judgment in diſcharge of his bail, the plain- 
ſurrendering tiff muſt charge hun in execution in two 
in di (chu 8 { 1 ine / h I h {\ 
of bail, to be cerms IGALOW! ng, (the term in w IC e 1uTr- 
charged in frenders being _ or he {hall be diſcharged 
execution in upon Common bail, as if in cuſtody for want 
rentner of bail upon an action, unleſs proceedings 
except Writ 1 . . 
error or in. be ſtayed by wilt of error or injunction, 
junction. ; 
Priſoner on If a man be attainted, or in cuſtody, on 
criminal ac any criminal proſecution, he is liable to ci- 
reun note vil ſuirs; but by the rules of the court he 


be charged : g 
with civitzc ought not to be charged, without leave of 


172. Se 

tion, the court, or of a judge at his chambers: 
oy perſon of a man urder an attainder is not 
viotutely at the diipotal of the crown; it is 
10 for the ends of public juſtice, and for no 
other purpoſe; the king may order execu— 
tion to be dont upon him according to law, 
notwithſtanding he may be charged in cul- 
ody at the ſuit of creditors ; but *cill exe- 
cution is done, his creditors have an intereſt 

in his perion for ſecuring their debts. Fol. 

Cr. Law, 61, 62, 62. Wilf. Rep. B. R. 157. 
Priſoner cn If any defendan!, being in the cuſtody of 
meine proceſs the marſhal of this court upon meſne procels, 


taken one. ſhall be taken and detained in the cuſtody of 
ſca pe werrant 


mult be de. any ſherfff on an eſcape warrant for eſcaping 


clared againſt Out of the marſhals cuſtody, the plaintiff in 
in two terms. ſuch 
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ſuch action ſhall declare againſt the defendant 
in cuſtody of ſuch ſheriff, before the end of 
the ſecond term after his being ſo taken, 
otherwiſe the defendant may be diſcharged 
by ſuperſedeas. Trin. 6 /inne. 

Notice of trial to a turnkey 1s good againſt 
a priſoner. Sr. 248. 

The right way to charge a priſoner in ex- 
ecution is to file a bill as of the preceeding 
term, and deliver or leave a copy of the de- 
claration, as of the preceeding term, and 
make an affidavit of having delivered it to 
or left it for the defendant being in cuſtody. 
2 Bur. Rep. 1052. 

A priſoner is not intitled to be diſcharged 
out of cuſtody of the marſhal, if a committirur 
be not actually entered on record before the 
end of the ſecond term: an entry in the mar- 
ſhai's book is not ſufficient. 3 Bur. Rep. 
1841. 


Middleſex*, Dward Owen, gentleman, B. R. Decla- 
to wil, complains of Hugh Hughs, ration for an 
gentleman, being in the cuſtody of the ſheriff affault againſt 


of the ale a priſoner in 
county of Midalrjex, by virtue of a catodyofths 


precept of our lord the king, called a bill ſherift of 
of Middleſex, iſſued out of the court of our Middletex. 
n ſaid Lilly's Eat. 
436. 


— — — 


. 7. and O. D. complain of J. W. cler, 6. 33. % 3» 
in cuſtody of H. M. eiq; ſheriff of the county of Mon- 
mouth, by virtue of the lord the king's aurit, called a la- 
titat, u from the court of Kingy*: Bench, and to be 
Same ſberiſf directed, of a plea that he render to him 
1001, &. Demurrer. Exception: It does not ab- 
Pear by this deelaration that the defendant was in cuſ- 

Fifa tody 
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ſaid lord the king before the king himſelf, 
at the ſuit of the ſaid Edward againſt the ſaid 
Huge [or thus; iſſued out of this court here 
at the ſuit of the ſaid Edward 29an ft the 
ſaid Hygb] for that, that he the fed / ugh 
on the twenty-iourth day of {ugu; in the 
ſixteenth year of the reign fou 164crewgn 
lord George, now king ot Great Bri'am, Sc. 
with force and arms, Sc. at lam d in 
the county of \idd'eſex, made an aſſault upon 
the laid Edward, and then and there beat, 
wounded and eviliy treated the {atd Edword, 
ſo that his life was greatly deſpaired of, and 
then and there did other injuries to bun 
againſt the peace of our aid lord the pr: '- nt 
king, and to the damage of the taid Ed- 
ward of one hundred puiinds z3 and there- 
upon he brings ſuit, Sc. 


A. B. for the plaintiff, 
Defendant in the cultody of the ſheriff of 
Middleſex. 
Jobn Doe 
Pledges of prokeing and 
Richard Roe. 
In the King's Bench. 


Edward Owen, plaintiff, 
and 


Hugh Hughs, defendant. 
H. P. 


—— cc 


E 


tody at the ſuit of the plaintiffs. Stat. 4 & 5 V. 
M. c. 21. Judgments for the plaintiffs, The court 

ſaid they would explain at whoſe ſuit the /atita? * 
| * 
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I P. of the pariſh of, Sc. gentleman, Afidavit of 
mak<th oath, that he this deponent did de- = — 4 
liver cop of the declaration hereunto an- 5 8 
nexe g the turnkey of Newgate againſt the 
deter dan? Hughs in cuſtody on the 24th day 
of October laſt paſt; and this deponent has 
ſince been informed by one of the keepers of 
the aid priſon, that he did the ſame day de- 
liver the ſaid declaration to the ſaid defendant 
Hughs. 


Proceedings on ſcire facias againſt bail, 
and to revive judgment, &c. 


O ſcire facias, or other action of debt No ſeire fa- 
on the recognizance, lies againſt the £145 or action 

. of debt a- 

bail (except in error, and, as I apprehend, in „inſt bail, 
outlawry ; ſed quere) until a non eſt inventus until ca. ſa. 
be 1eturned upon a capias ad ſatisf:ciendum 

againſt the principal, and the writ be filed. 

Lutw, 1:73 (Tis ſufficient though it be 

not filed, and it may be filed at any time af- 

terwards. 1 Lev 225.) The reaſon is, be- 

cauſe the bail are not bound to render the Bail not 
principal *till they know what execution the bound to ſur- 
plaintiff will chule, whether he will chuſe to lender before 


have his body; which he makes appear by es 


by the following words, of @ plea, that he render to 
them, that is, the plaintiffs, 1001, for if the latitar 
was, that the defendant render to the plaintiffs 100. 
it muſt be underſtood at their ſuit. ZEafter 10 Geo. 1. 
Z. R. Morris « al v. Watkins, 2 R. Raym. 1362. 
Trin. 3 Geo. 2. B. R. Crew and Daniel. 


ſuing 
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ſuing out the ca. /a. for he might have ſued 
an elepit or fi. fa. 

The actual return of the ca. ſa. or the ac- 
tual filing of ſuch return, bef re the iſſuing 
of the ſci. fa. againſt the bail, will not be ex- 
amined into by the court; the rather, be- 
cauſe if the bail had even pleaded it, yer ſuch 
return might have been filed at any time, 
before replication. 3 Bur. Rep. 1360. 

If no ca. ſa. If there be no ca. ſa. ſued out, returned 
bail may and filed, the bail may plead it, and be diſ- 
Pu and charged; but the court will not quath the 
e diicharg= -. Þ . a 

* ſeire facias on motion. 

Ca. fa. ſues A ca. ſa. may be void as to the principal, 
out above a and yet well enough to ground a (ci. fa, 
year after a againſt the bail; as if a ca. ſa. be ſued out 
n above a year after the judgment, without re- 
ce, un viving the judgment by ſcire facias; for the 


fient to 
ground a ſci. bail are ſtrangers, and cannot rake advantage 


fa. againſt of that error in a collateral action. 2 R. Raym, 
the bail. 1095. 6 Mad. 304. Holt. go. 
Ca. fa. re- Action of debt on a recognizance of the 
tarnable in bail of Woclaſton; plea, that after the giving 
OY the ſaid ju gment, and before the day of ex- 
ror was al. hibiting the plaintiff's bill, no ca. /a. againſt 
lowed good Moolaſton was proſecuted and returned, &c. 
to charge the Replication: A ca. ſa. ſued and returned. 
Sail, Rejoinder, that Moolaſton, ſued error on the 
judgment before the ca. /a. was proſecuted, 
returned and filed. General demurrer; judg- 
ment for the plaintiff, Paſch. 3 Anne, B. A. 
becauſe the tejoinder is a departure from the 
bar. Cro. Car. 76. This term Woolaſton 
moved to ſet aſide the ca. ſa. as irregular, be- 
cauſe it was ſued out returnable oy Monday 


next after the oftaves of Saint Martin, which 
was 
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was the 22d of November, and that very day 
the writ of error ſued out by Moolaſton the 
20th was allowed; after which the ca. ſa. was 
filed, but returned the ſame day; and ad- 
judged this ca. ſa. was well ſued out to 
charge the bail; and the motion was denied, 
May 5. Paſch. 3 Anne, B. R. Parkins v. 
Weollaſton. Kaſter, 5 Anne, B. R. Parkins v. 
Wilſon. 2 R. Raym. 1256. 1 Salk. 321. 
6 Mead. 130, 139. Vide Fitz-G. 175. 2 Str. 
867. Barnard, K. B. 324. 

Sci. fa. againſt bail. Plea, no ca. ſa. Re- Error ſued on 
plication, a writ of error was ſued, and there- the principal 
fore plaintiff could not fue a capias, c. 3 
Demurrer. Judgment for the defendant. way wt 
Powel juſt. Error upon the principal judg- charge hos 
ment is no bar to hinder the ſuing a capias in bail. Sed 
order to charge the bail; and ſo it was ad- vide 2 Str. 
judged in this court very lately. Paſch. won 957. 
10 J. 3. C. B. Ward v. Bendal, 1 R. Raym. ens: 
342. Sed vide Fitz-G. 175. 

f a defendant gives judgment with ſtay of Judgment 
execution, until a future day, the plaintiff il hay of 
may notwithſtanding ſue forth a ca. ſa. or pros ng 
fi. fa. directed to the ſheriff of the county a. = * 
where the action is laid, and returnable be- ſued out to 
fore that day, in order to make out a teſtatum Warrant 2 
againſt the defendant; but no ſuch ca. ſa. — 5 
thall be ſued forth to warrant a ſcire facias — a 
againſt the bail, unlels by ſpecial agreement, ſci. fa. a- 

- qe it is to the prejudice of a third per- OY the 
On. al 

A capias ad ſatisfaciendum againſt the prin- Ca. fa. to lie 
cipal, in order to charge the bail, muſt lie 4 days in the 
four days excluſive in the ſheriff's office, weriff's of- 
Salk. 599. 2 R. Raym, 1177. there ought To have 8 


tO days between 
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teſte and tobe eight days between the teſte and return 
. of the capias ad ſatisfaciendum againſt the 
principal. Salt. 602. Prax. Utr. B. 27. 
Which the court agreed on demurrer ; but 
ſaid, that it was only an irregularity in the 
proceedings, and therefore the defendants 
ſhould have moved the court to have them 
ſet aſide for irregularity. Holt, chief juſt. But 
in point of law, procels in the court may be 
made returnable from day to day, eſpecially 
proceſs which goes into Middleſex. 2 R, 

Raym. 1177. 
Defendant A capias ad ſatisfaciendum made return- 
__ yer able at a day which falls out of term, would 
not be void, (though liable to be ſet aſide on 


fa. bail diſ- e f 
charged. motion): nor can ſuch a defect in it be taken 


Sy. Rep. advantage of by bail, upon a general de- 
120, 121. murrerto a ſcire facias brought againſt them, 


— Bur. Rep. 1187, 1188, 

— 4-73 If the defendant dies after the ca. ſa. and 
ed on return before the return of it, the bail is diſcharged 
of non eſt in- per Jones. M. Jo. 136, but they muſt plead 
ventus on ca-. it. 

— Upon a non eſt inventus returned upon the 


Say. Rep. : ' 4 
— — ca. ſa. the recognizance is forfeited. becauſe 
Principal dy- there was a default in the party; and though 


ing after re- it is uſual to render the body upon the ſcire 
— _ facias, yet that is of grace, not of neceſſity. 
a 148" The death of the principal at the time of 
ed. the ſcire facias brought, is not material, if 
he was alive at the time of the capias re- 
turned. Trin. 5 Jac. 1. B. R. Tymperly v. 

Coleman, Cro. Car. 165. 1 Kol. Abr. 336. 

1 D. A. 674. Pp. 1. Hutt. 47. Mich. 3 Jac. 

i. B R. Williams againſt Vaughan, Cro. Fac. 

97. If after a capias returned, and before 

: any 
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any /cire facias brought, the defendant die, 

then the recognizance of bail is forfeited. 

But what if after the capias awarded, and be- aliter if af- 
fore the return of it, the defendant die, whe- ter ca. ſa. a- 
ther in this caſe the recognizance of bail ſha]l wardes, and 
be forfeited? And it ſeems that it ſhall not, —_— _ 
for he had time at any time to come to the : 
court and render himſelf before the time of 

the return; therefore, if he die before that 

time, the bail is diſcharged. Trin. 2 Car. 1. 

B. K. Calfe v. Dignley, 1 Jones, 139. Vide 

1 Danv. Abr. 174. p. 1, 2. 2 Danv. Abr. 

83. P. 6, 84. p. 7. A motion to (tay pro- 

ceedings againſt bail, becauſe the principal 

died after a capias ad ſatisfaciendum ſued out 

and returned, but before the return of the ſe- 

cond ſcire facias againſt the bail; but denied, 

becauſe it was the bail's omiſſion that they 

did not ſurrender him, he living 'till after 

the return of the capias ad ſatisfaciendum. 

The caſe of Glyn v. Yates, Hil. 7 Geo. 1. 

(1 Mz. Ca. 31.) cited 13 Nov. 1726. Parry 

v. Berry, 2 L. Raym. 1452. 2 Str. 717. 

Motion to ſtay proceedings againſt bail. Principal 
Ca. ſa. againſt principal, returnable the laſt alive when 
return of Michaelmas term, 28th Nov. The the ca. fa. re- 
defendant died on the firſt day of December, — 
the ca. ſa. being then in the ſheriff's office, is actually re- 
and not actually returned and filed till the za turned, re- 
of December. Motion denied the 11 Feb. 1748. cognizaf ce 
— K. Boyland againſt Crook and others, bail of I 

order. 


But where the principal has died after a ca- Principal dy- 
pias ad ſatisfaciendum returned, and before it ing after ca. 


was filed, the court on motion ſtayed the 3 


filing filed, court 
ſtayed the 
bling it. 
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filing of it in favour of the bail. Mich. 
35 Car. 2. B. R. I Lill. Ar. 183. | 
How recog- Before you make out a ſcire facias againſt 
ee 3 © the bail, ſee that the declaration be entered 
the roll. upon the rolls at }/eſtmin/ter ot the tame term 
the declaration was of, with an adhbuc de ter- 
mino, Sc. And after a declaration is en- 
tered verbatim, you enter this defendant's 
appearance, and the recognizance after it, 
thus: | | 
And the ſaid C. D by R. R. his attorney, 
comes and detends the force and injury, when, 

Sc. 
Entry of re- And thereupon E. F. G. H. (naming the 
cognizance. bail with their additions) came into the court 
— Lilly's of our lord the king, before the king him- 

E Weſtminſter, in their proper perſ 

Salk. 564. le ; So edn; © 
Thompſon's and became pledges and manucaptors, and 
Ent. 454,456. each of them became pledge and manucaptor 
— 151 for the ſaid defendant, that if it ſhould hap- 
* es. pen that the ſaid defendant ſhould be con- 
2 Vol. 442, demned in the plea aforeſaid, then the {aid 
manucaptors granted, and each of them did 
grant, that as well the ſaid debt, as all ſuch 
damages as ſhould be adjudged to the ſaid 
plaintiff in that behalf, ſhould be made of 
their and each of their lands and chattels, 


to be levied to the uſe of the ſaid plain- 


— 


* Where the demand is of a debt certain, one need 


ſay no more than damna to include coſts, except it be 
on taking a verdict on a trial, where coſts are to be 
mentioned; but upon ccnfeſſion, mil dicit, &c. it is 
never, or at leaſt never need be done. Per Holt. ch. j. 
Paſ. 1 Ann. Atwood and Barr, Far. 4. | 


tiff, 
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tiff, if it ſhould happen that the ſaid defend: Condition of 
ant ſhould not pay the ſaid debt and da- it. 

mages to the ſaid plaintiff, or render himſelf 

on that occaſion to the priſon of the marſhal 

of the Marſhalſea of our lord the king, be- 

fore the king himſelf. 

On a recognizance in the ccurt of King's In what 
Bench, the action or ſcire facias mult always Irs — 
be brought in Middleſex. Salk. 564. — 

On a recognizance taken in the King's 3 Danv. Abr. 
Bench, the ſcire facias muſt be brought in 313, 314. 
Middleſex ; for the recognizances there are 
not obligatory by the caption, but by their 
being entered of record in the court; other- 
wiſe in the Common Pleas. Salk. 600, 659. 

Vide Hob. 195, 196. Broewnl. 69. S. C. 
Moor 883. S. C. Schyle's R. g. 

If bail be taken by a commitſioner in the On recogniz- 
country, the ſcire facias may be ſued out into ance taken 
Middleſex, or the county where taken. Eutw g, cOumuges 

l 5 f ioners. On 
1287. But in caſe of a recognizance entered ,ecopnizance 
into by the bail, on a writ of error, if it be cn +» writ of 
entered to be taken ac a judge's chambers in error. 
London, the ſcire facias mult be ſued into 
London. 

If a ſcire facias be brought againſt bail How fci. fa. 
upon a recognizaiice on a writ of error gene- againit bail 
rally, without expreſſing the action or the on wt of er- 
condition of the recognizance, there the ſcire — BY 
facias muſt be returnable on a general return 
uhicunque; but if the action and the con- 
dition of the recognizance be ſet forth in the 
ſeire facias, and it appears to be by bill, then 
the ſcire facias mult be returnable at a day 


certain 


7 
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certain in court. Lillys Practical Regiſter, 


2 vol. 499. | 
By original Every ſcire facias by original ought 
15 days be- 
= and the return, unleis diſpenled with by act 
each ſci. fa, Of parliament. 
Of the teile Firſt ci. fa. teſte 24 OZ. returnable lun. 
and return of Prox. poſt menſ. Mich. (31 Ot) alias ſci. fa, 
ſci. fa. by teſte 31 Oz? returnable lun. prox. poſt craft, 
dil animar. (7 Nov.) 

Obj. That between the teſte of the firſt 
writ, and return of the laſt, there were not 
fifteen days excluſive of the days of the teſte 
and return. 

Anſ. There are eight days in luſive between 
the teſte and return o cach writ. 

The ſecond writ muſt always bear teſte 
upon the ſame day on which the firſt was re- 
turnable, and therefore of neceſſity that day 
muſt be reckoned twice. | 

No objection can be made to the writs 
ſingly, therefore if each writ be good as it 
ſtands alone, the purting them together ſhall 
not make them irregular by a joint computa- 
tion of the time M:ch. io IF, 3. B. R. Good- 
win v. Beakbean, Carth. 468, Hil. 9 V. 3. 
B. R. Goodwin and Bearbank, (And ſo it was 
reſolved, Mich. 34 Car. 2. B. R. Levingſion 
and Stoner, T. Jones, 228. And in Leving- 
ſton's caſe the court would not take notice by 
the almanack of the day of the month, in 


order to avoid the ſcire facias), Com. Rep. 


53. : ; 
By bill 15 If the proceedings are by bill, fifteen days 
_— bergen incluſive between the teſte of the firſt ſcire 
and return of facias 


lait ſci. fa. 


have fiiteen days incluſive between the teſte 
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ſacias and the return of the laſt are ſufficient 
Salk. 599. 2 Sir. 1139. | 

Each ſcire facias ſhould have ſeven days 
between the teſte and return, and not the one 
ten or eleven, ard the other four or five. 

Vide Prax. Ut. B. 27. . 

But in this caſe, by bill, if one ſcire facias But if one 
only iſſue, and a ſcire feci be returned, the fci. fa. only 
time berween the teſte and return of the ſcire eee, 
facias is not ſertled to any certain number of teen we 
days, but mult lie four days excluſive in the and return. 
ſheriff's office before the return. 

Upon the ifſuing of any writ of ſcire fa- No alias ſei. 
cias upon any cauſe here in court, no writ of * 2 

a n forth until 
alias ſcire facias ſhall iſſue thereupon, until the 6,6 gall 
the firſt writ is returnable; and if any writ be return— 
of alias ſcire facias ſhall iſſue to the contrary, able. 
then ſuch writ of alias ſcire facias ſhall be 
_ Trin. 8 W. 3. Salk. 599. 6 Mod. 

86. | 
Every writ of cas ſcire facias ſhould bear Alias ſci. fa. 
teſte the day of che return of the firſt, Salk, o bear teſte 

ah. 1 the day of the 
599, unleſs it be a ſcire facias quare execulio- | of the 
nem non on a writ of error; in which caſe it frſt, except. 


has been held not to be neceſſary. 
The form of a ſcite facias againſt bail. 


GEORGE the third, by the grace of Sci. fr. a- 
God, of Great Britain, France and Ireland, gainſt bail by 
king, defender of the faith, &c. To the — 3 _ 
ſheriff of Midaleſex greeting: Whereas — aeg 
A. B. lately in our court, before us at Meſt- ben: 9950 


minſter, 


®* Scire facias againſt bail, ſpecial demurrer, becauſe 
neither the term nor year of the judgment was ſhewn 
Vo r. I. G g in 
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minſter, by bill without our writ, and by the 
judgment of the ſame court, recovered againſt 
C. D. (add his addition and the alias did“ if 
any) one hundred pounds of debt, and alſo 
ſeven pounds ten ſhillings for his damages 
which he ſuſtained as well by occaſion of the 
detaining that debt, as for his coſts and 
charges by him about his ſuit in F that behalf 
expended, whereof the ſaid C. D. is con- 
victed, as appeareth to us upon record; and 
although judgment be thereupon given, yet 
execution of the ſaid debt and damages irill 
remaineth to be made to him : And whereas 
E. F. and G. H. [naming the bail with their 
additions} heretofore, to wit, in the term of 
Si. Michael in the fifteenth year of our reign, 
came into our ſaid court before us at Weſt- 
minſter, and became pledges and manucap- 
tors, in their proper perions, and each of 
them by himſelf became pledge and manu- 
captor of the ſaid C. D. That if it ſhould 
happen that the ſaid C. D. ſhould be con- 
victed in the plea aforeſaid, then they the ſaid 
manucaptors granted, and each by them for 
himſelf did grant, that as well the ſaid debt, 


in the declaration: but judgment for plaintiff, becauſe 
it is the courſe of the King's Bench not to thew them. 
Contra of the Common Pleas, Trin. 1 Ann. B. R. Pen- 
trye v. Trippet, 2 R. Raym. 789. 

+ Holt ch. juſt, Where the /cire facias is ſued againſt 
the defendant upon a judgment againſt himſelf, in thi: 
behalf, is well enough; but contra if it be ſued upon 2 
recognizance againſt the bail, there it muſt be in hat 
behalf. Mich. 10 V. 3. B. R. Lug. v. Gooanvin. 
1. R. Raym. 393. Salk. 599. 12 Med. Rep. 214. 


a3 


in the Court of King's Bench. 


as all ſuch damages, coſts and charges as 
ſhould be adjudged to the ſaid A. B. in that 
behalf, ſhould be made of their and each of 
their lands and chattels, and be levied to the 
uſe of the ſaid A. B. if it ſhould happen that 
the ſaid C. D. ſhould not pay the ſaid debt 
and damages, coſts and charges to the ſaid 
A. B. or ſhould not render himſelf on that 
occaſion to the priſon of the marſhal of our 
Marſtalſea before us: nevertheleſs the ſaid 
C. D. hath not yet paid to the ſaid A. B. the 
ſaid debt and damages, coſts and charges, 
nor rendered himſelf on that occaſion to the 
priſon of the marſhal of our Marſhalſea be- 
fore us, as we have been given to underſtand 
from the information of the ſaid A. B. in our 
ſaid court before us; whereupon the ſaid 
A. B. hath humbly intreated us, that he may 
have a proper remedy in this behalf; and we 
being willing that what is juſt ſhould be done 
on this occaſion, command you, that by good 
and lawful men of your bailiwic you make 
known to the ſaid E. T. and G. H. that they 
be before us at Weſtminſter, on next 
after to ſhew, if any thing they have 
or know to ſay for themſelves, why the ſaid 
A. B. ought not to have his execution againſt 
them for the debt and damages, colts and 
charges aforeſaid, according to the force 
form and effect of the ſaid recognizance, if it 
ſhall ſeem expedient, &c. and further to do 
and receive all and ſingular thoſe things which 
our ſaid court before us ſhall then and there 
conſider of them in this behalf; and that 
you have there then the names of them by 
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In caſe. 


In treſpaſs. 


Sci. fa. by ori- 
ginal made 
out by filacer. 


Alias ſci. fa. 
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whom you ſhall make known to them, and 
this writ, Witnels, Se. | 


Lee. 


If your judgment be in caſe on promiſe, 
the recital of it in the ſcire facias muſt be 
thus: Recovered againſt C. D. one hun- 
„ dred pounds for his damages which he ſuſ- 
„ tained, as well by occaſion of the not per- 
* forming certain promiſſes and undertakings 
“ lately made by the ſaid C. D. to the ſaid 
HA. B. as for his coſts and charges by him 
* about his ſuit in that behalf expended, 
«© Sc.“ And the reſt of the ſcire facias 
mult be agreeable, by omitting the word debt 
throughout. 

If in treſpaſs, ſay, © Recovered againſt 
C. D. one hundred pounds for his damages 
+ which he ſuſtained, as well by means of a 
*« certain treſpaſs lately done by the ſaid 
+ C. D. to the ſaid A. B. as for his coſts, 
Fc. 


Scire facias's by original are made out by 
the filacer of the county. 


The alias ſcire facias differs from the firſt 
in nothing, except the teſte and return, and 
by adding after the words, Command zou, 
theſe words, viz. As we have heretofore com- 
manded you. 

You make out a note or præcipe for the 
office, and pay the ſigner of the writs 1 5. 8 d. 


for ſigning this writ, and the ſealer 7 d. for 


ſealing it, 


The 
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The firſt ſcire facias againſt bail may bear How ſci. fa. 
teſte the day of the return of the ca. /a, ought to bear 
2 R. Roym. 1867. 2 Str. 866. And the e. 
lecond ſcire facias ought to bear teſte the day 
of the return of the firſt. 

Every writ of ſcire facias, whereon a ni: Firſt ſci. fa. 
Bil is returned, ought to be delivered to the if nihil, to be 
ſheriff, or left in his office ſome time before — ometime 
the return. Eaſter, 5 Geo. 2. DE m 

And every ſecond, or alias ſcire facias, Second to be 
ought to be delivered to the ſheriff, or left in left 4 days 


his office four days excluſive before its return, e be- 
fore its re- 


Same rule, = 
And every ſcire facias, whereon the de- Sci. fa. if ſci. 
fendant is ſummoned, and a ſcire feci is re- fecireturned, 
turned, ought to be delivered to the ſheriff, to be left 4 
or left in his office, four days excluſive before _ * 
— day of the return. Same rule. 3 Bur. the return. 

ep. 1723. 

But = time is preſcribed for warning the No time fix- 
defendant before the return of the writ: if ed for warn- 
he is ſummoned the day before or even on t defend- 
the day of the return, it is ſufficient. ; 

The ca. /a. againſt the principal being left 
in the ſheriff's office gives notice to the bail, 
that plaintiff will proceed againſt the perſon, 
and therefore it is incumbent on the bail to 
ſearch whether any ca. ſa. be left in the of- 
fice. 3 Bur. Rep. 1360. 

The ſheriff ought to indorſe on every ſcire Time when 


ſci. fa, left to 
an ear on 
fatias the day of the month and year o be indorſed 


which it is delivered to him, or left in his by ſheriff, 


office, Eaſter term 5 Geo. 2. 


At the return of the ſecond writ of ſcire Rule to be 
given on a 


facias (or of the firſt, if a ſcire feci be re- f fi or 
turned) you mult give a rule with the clerk % nihils. 
G 83 Ot 
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of the rules for the defendant, or bail, as the 


caſe is, to appear, and then award the ſcire 
facias on the roll. 


Entry on the roll of two ſcire facias's 
againſt bail, and judgment by default. 


2 = the O lord the king ſent to the ſheriff of 
Ce Middleſex his writ cloſe in theſe words, 
againſt bail, to wit, GEORGE the third, &c (inſert 
and judg- the whole writ verbatim to) Witneſs William 
rai by de- Jord Mansfield, at Weſtminſter, the day 
OY of in the year of our reign : 
at which day the aforeſaid A. B. in his proper 

perſon came before our lord the king at Weſt- 

Return nihil. minſter, and the ſheriff, to wit, (naming bim) 
ſheriff of the ſaid county of at that 

day returned, that the ſaid C. D. and E. F. 

had not, nor had either of them, any thing 

in his bailiwic whereby or by which he could 

make known to them, or either of them; 

neither were they, nor was either of them, 

found in the ſame; and the ſaid E. F. and 

G. H. came not, nor did either of them come: 

Second ſcire therefore, as before, it is commanded to the 
facias. ſheriff, that by good, &c. he make known 
ro the ſaid E. J. and G. H. that they be be- 

fore our lord the king at Weſtminſter, on 

next after to ſhew in form 

aforeſaid, if, Sc. and further, Sc. The ſame 

day is given to the ſaid A. B. there, &c. At 

which day the aforeſaid A. B. came in his 

proper perſon before our lord the king at 

Nihil retarn- Meſtiinſter; and the ſaid ſheriff returned, 
ed. [as before} and the ſaid E. F. and G. H. altho 
at 
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at that day ſolemnly demanded, came not, 

nor did either of them come, but made de- 

fault. It is therefore conſidered, that the ſaid Judgment. 
A. B. have his execution againſt the ſaid E. F. 

and G. H, of the debt and damages aforeſaid, 

[as the caſe is] according to the force, form 

and effect of the ſaid recognizance, Ec. 


Where two writs of ſcire facias iſſue, re- How ſci. fa,'s 
turnable in different terms, the firſt muſt be of differenc 
entered of the term wherein it is returnable, terms to be 
and an award of the ſecond is ſufficient, with- ö. 
out ſetting it forth at length. | | : 

If the bail appear, you deliver a declara- How if bail 
tion on a treble penny ſtamp, give a rule to appear. 
plead, and demand a plea, as in other cales, 


The declaration is in this manner : 


Michaelmas ferm [as the term is] in the 
ſixteenth year of king George the third. 


Middleſex, MUR lord the king ſent to the Declaration 
to wit. ſheriff of Middleſex his writ on fei. fa. 
cloſe in theſe words, to wit, GEORGE the 
third, by the grace of God, [and ſo the 
whole entry, as before, verbatim, to the re- 
turn incluſive of that writ to which the bail 
appear] And the ſaid E. F. and G. H. at that 
day having been ſolemnly demanded came by 
R. R. their attorney; upon which the ſaid 
A. B. prays that execution may be adjudged 
To him of the debt and damages aforeſaid, 
according to the form, force and effect of the 
{aid recognizance, &c. 
Gg 4 After 
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Proceedings After a writ of error is brought on the 
to ſtay againſt judgment in the original action, the court will 
— _ ſtay che proceedings upon a ſcire facias againſt 
of writ of er. the bail, until the determination of the writ 
ror upon the Of error, upon the baiPs undertaking to ren- 
bail's under- der the defendant to the cuſtody of the mar- 
taking, &c. ſhal, or pay the money recovered, if the 
judgment be affirmed, within four days next 
after the affirmance thereof, and likewiſe un- 
dertaking to bring no bill in equity. Myer 
and Aribur, Paſch. 8 Geo. 1. 8 Mod. Rep. 
130. 
Bail in ori- The bail in the original action, upon a 
inal action writ of error brought, are not liable to the 
not liable to coſts upon the affirmance of the judgment. 
* Formerly, where the plaintiff recovered a 
greater ſum than was laid in the action, the 
bail was not chargeable in that action. 1 Salk. 
Bail liable 102. But now where the plaintiff decl:res 
though for, or recovers a greater ſum than is expreſſed 
plaintiff re- jn the proceſs on which he declares, the bail 
— ſnall not be diſcharged, but be liable for ſo 
ſed in the much as is ſworn to and indorſed on the ſaid 


procels. proceſs, or for any leſs ſum which the plain- 
tiff in ſuch action ſhall recover. Paſcb. 
5 Geo. 2. 

Bail diſ- If an action be by original ſued out in 

1 London, and bail put in, and the declaration 


2 wrong laid in another county, though it is good 


county. againſt the defendant, yet his bail are diſ- 


charged, and not liable to a ſcire facias. 
3 Lev. 235, 245. 


— Bail may Bail may take up their principal even on a 


take a prin- 
Cipal even on 
a dunday. 


Sunday, and confine him 'till the next day, 
and then render him; for the entry is deliver- 
ed on bail, Sc. and the doing it on a Sunday 
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is no ſervice of proceſs, but rather like the 

caſe where a ſheriff arreſts by virtue of a 

proceſs of court on a Saturday, and the party | 

eſcapes, he may take him on a Sunday, for that 5 

is only a continuance of the former impriſon- | 

ment. 6 Mod. 231. | 
Though upon a on et inventus returned What time to ; 

on the capias ad ſatisfaciendum againſt the render _ | 

principal, the bail's recognizance is forfeited _ = — 

in ſtriftneſs of law“; yet if the defendant 85 

renders himſelf, or be ſurrendered by his bail, 

at any time before the return of the ſecond 

ſcire facias, or of the firſt where a ſtire feci 

is returned, or on the very day of the return 

fitting T the court, the court will cut of favour, 

ſtay proceedings. Vide Cro. Car. 738. Alyſon 

v. Byſton. Cro. Car. 618. 2 Bulſt. 182. Moor 

850. The Spaniſh Ambaſſador v. Gifford, Cre. 

Fac. 109, 1 R. Raym. 156. It was re- 

ſolved, Hil. 8 & 9 W. 3 B. R. Conyers v. 

Man and Raw!ins, where the bail pleaded in 

ſeire facias upon the recognizance, payment 

by the principal before the return of the 

ſecond ſcire facias againſt the bail, that the 

plea was bad; for in ſtridneſs of law the re- 


— - — 
- — 2 — 
2 — . — — 


* Say. Rep. 120. S. P. 8 

+ A ſurrender, half an hour before midnight of the 
laſt day, when the court was riſen, and no judge then 
a cceſũble; and even lodgirg{ the principal, that very 
night io the King's bench priſon, is not ſufficient; 
though it was the utmoſt the bail could do, from the 
very late notice given them by the ſheriff of the ca. /a. 
for a /ci. fa. had been duly returned, the court would 
not interfere, as to the time for ſurrendering the prin- 
_ 3 Bur, Rep, 1361. Wil. Rep. B. R. 270. 

. 


cogni- 
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cognizince was forfeited by ſuing out of the 
a firſt ſcire facias againſt the bail. 1 R. Raym. 
„ 7 

Of ſtaying thats on a ſcire facias againſt the 
proceedings bail, brought pending a writ of error, were 
— * ſtaid, on the bail's conſenting, that if the 
An _ judgment be affirmed they would ſurrender 
the principal, or give judgment on the ſcire 
facias. Paſ. 7 Geo. Myer v. Arthur, Trin. 
10 Geo. Tucker v. Waller. Strange 419. On 
a like motion, it appearing that bail was not 
ut in upon the writ of error, ſo as to make : 
it an abſolute ſuperſedeas, the court refuſed | 
it, ſaying, they would not go one ſtep further | 
than the caſe of Myer v. Arthur. Mich | 
1 Geo. 2. Hunter v. Sampſon, 2 Sir. 781. £ 
Second ſci. fa, againſt bail returned, and 
a rule given, on the fourth day a writ of er- 
ror on the principal judgment was brought, 
and then a motion was made to ſtay the 
proceedings againſt the bill pending the writ 
of error, and Myer v. Arthur cited ; but de- 
| nied, for the court ſaid it differed, for there 
1 | the bail came in time, whilſt they might 
a | ſurrender the principal, which they cannot 
| do here, after the return of the ſecond ſcire 
| facias, at which time no writ of error was 
1 brought. Trin. 7 Geo. Everet v. Gery, Strange 
443. Curia: Where the bail do not apply 
to ſtay the proceedings pending error, till 
| | their time to ſurrender is out, we will not 
1 ive them any time for that purpoſe, but only 
| | four days to pay the money in, after the judg- 
| 1 ment is affirmed. Trin. 21 Geo. 2. Ricbardſon 

| v. Jelly, 2 Sir. 1270. ä 
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Upon a non eſt inventus returned on the anicacs re- 

capias againſt the principal, the plaintiff cognizance 
brought debt upon the recognizance, and the of bail. 
bail pleaded a render before the return of the 
latitat, i. e. a latitat actually ſued out and 
entered, Et per cur. Though this cannot be 
pleaded, yet the plaintiff ſhall not by this 
new courſe prevent the grace of the court. 
We will allow a render in this caſe on an 
action of debt as well as a ſcire factas, and 
that at any time before the return of the /a- 
titat, and perhaps may enlarge the time. 
1 Salk. 101. Vide 2 Sew. 79. T. Raym. 
14. Hil. 13 V. 3. B. R. Milner v. Petit. 
Afterwards at the end of the term, Holt ch. 
Juſt, ſaid, that the judges had made a rule, 
that if the plaintif in the original action 
brings debt againſt the bail upon their re- 
cognizance, the bail ſhall have eight days af- 
ter the return of the writ to render the prin- 
cipal; and if there are but four days in the 
term after the return of the writ, he ſhall 
have four days in the following term. 1 K. 
Raym. 721. 

If any perſon or perſons being bail here in what time 
court for any defendant, in any action what- the bail, when 
ſoever, ſhall be impleaded by action of debt an action 
upon the recognizance, ſuch perſon or perſons nog = 
ſhall have leave to render the defendant to — 1 — 
the cuſtody of the marſhal of this court, in cognizance, 
diſcharge of his bail, by the ſpace of eight ſhall have to 
intire days, in full term, next after the te- tender tho 
turn of the writ of /atitat, or other proceſs 2 
ſued out againſt ſuch bail, and upon no- — of 
tice thereof given to the plaintiff or his at- themſelves. 
torney, all further proceedings againſt the 

| ball 
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bail on the recognizance ſhall ceaſe. Tri, 
1 Anne. 
Whereas by the rule of this court in ac- 
tions of debt upon any recognizance of bail 
on meſne proceſs, the bail are allowed eight 
days in full term, after the return of the pro- 
ceſs ſued out and ſerved upon any of them, to 
ſurrender the defendant in the original action 
for the diſcharging him or themſelves from 
ſuch recognizance : And whereas by the courſe 
of the court, the plaintiff ſuing out a writ in 
a plea of treſpaſs may declare in any act ion 
he thinks fir, which may be a turprize on 
In writ upon ſuch bail: this court doth therefore order, 
5 that from and after the laſt day of this term 
etiam pille in all ſuch writs or proceſs to be ſued out of 
to be infert- this court upon any ſuch recognizance of 
ed, bail, after the words in a ples of treſpaſs, there 

ſhall be inſerted the following clauſe ; and 


alſo to a bill of the ſaia plaintiff againſt the 


ſaid dependant in a plea of debt upon recogni- 

Of defendant æance according to the cuſtom of our court be- 

— Foro us-to be exhibited, otherwiſe the defendant 

ration on re- Or his attorney ſhall not be bound to accept 

cognizance, of a declaration in debt upon ſuch recogni- 
| zance. Eaſter 15 Geo. 2. 


Principal Debt on a recognizance of bail, plea no 


— 4 ca. ſa. replication a ca. ſa. demurrer. But 
of latitat, the court on motion being informed, that the 
dings defendants had ſurrendered the principal be- 
ſtayed after fore the return of the latilal, ordered pro- 
plea, repli- ceedings to be ſtayed, and an exoneretur to be 
—_— entered upon the bail-piece, notwithſtanding 
' * the plea, replication and demurrer before the 
motion. Hil. 11 V. 3. B. R. Dodſon v. King, 


Carth. 516. 
Where 
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Where any defendant in an action depend Notice to be 
ing in court ſhall be rendered to the cuſtody given the 
of the marſhal in diſcharge of his bail, the Plaintiff's at- 
attorney for ſuch defendant ſhall immediately n, - — 
give notice of ſuch ſurrender to the attoriey ſurrenderiag 
jor the plainciff, and make oath thereof be- in diſcharge 
fore the bail-piece ſhall be delivered to be of his bail. 
filed, or be diſcharged ; otherwiſe ſuch ren- 
der ſhall be void. Trin. 1 Anne. 

But Mich. 3 Anne, per cur : If bail ſur- The end of 
render the principal at or before the return giving no—- 
of ſecond Icire facias, it is good, though there T5 anc — 
be not immediate notice of it to the plaintiff, — ic. 
for the end of the notice in that calc is two- 
fold; one, that the plaintiff may, if he 
pleaſes, charge him in execution; the other, 
that he be at no further trouble or charge in 
proceeding againſt the bail; but if through 
want of notice he is at further charge againſt 
the bail, that ſhall not vitiate the ſurrender, 
but yet the bail ſhall not be delivered till 
they pay ſuch charges. 6 Med. 238. Say. 

Rep. 8, 9. 

Where any perſon ſhall render himſelf in How upon a 
court, or before one of the judges of the perſon's ren- 
court, in diſcharge of his bail, or ſhall be dering him 
brought upon any writ of habeas corpus into — — 

. y in diſ- 
court, or before one of the judges of the charge of his 
court, in order to be committed to the cuſ. bail in court, 
tody of the marſhal of the court, [as he 9 before a 


may be in diſcharge of his bail] the render- Iadge, the 
piece of writ of 3 corpus, vic the re- — : 
turn thereof, ſhall remain with the ſecondary 

of the court, or clerk of the judge before 

whom ſuch perſon ſhall be rendered or 

brought, to be filed; and a copy. or note 


only 
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only of ſuch render or return of the writ of 
habeas corpus, under the hand of ſuch judge 
or the ſecondary, ſhall be delivered to the 
marſhal at the time of committing ſuch per- 
ſon to his cuſtody; and ſuch copy or note 
Mall be made by the perſon ſo rendering 
himſelf, or proſecuting ſuch writ of habeas 
corpus, or by his attorney on his behalf. Trin, 
3 Anne. | 
Notice to the As to notice to the marſhal, ſee Walton 
marſhal. againſt Sutton, Salk. 272. 
Surrender af- As to rendering before a judge, per cur”: 
jo _—> If at any time after the return of the capias, 
ant eſcapes, the bail ſurrender the principal at a judge's 
not a good Chamber, and he thereupon is committed to 
ſurrender, the tipſtaff, from whom he eſcapes or is rel- 
becauſe it cued, that will not be a good ſurrender, be- 
was an indul- x ee 
gence. cauſe it is indulgence to the bail to ſurrender 
after a capias returned; ſecus if it be before a 
capias returned ; for to ſurrender before or 
at the return of the capias is matter of right, 
6 Mod. 238. 
Render to be It is uſual to make an entry of the render 
entered inthe in the marſhal's book, kept in the King's 
__ Bench office. 

: When the defendant is ſurrendered, get 2 
certificate from the marſhal, and upon that 
the ſecondary diſcharges the bail · piece. 

After render If notice of the render has been given, and 
no ſci. fa. a- an affidavit made thereof, and the bail-piece 
gainſt bail. diſcharged by the ſecondary and filed, no 
ſeire facias or other proceſs ought to be ſued 
out againſt the bail. : 
If no exone- But if the bail-piece be filed without being 
returentered, firſt diſcharged by the ſecondary, the bail 
bail liable. docs remain liable, although the defendant be 
actually 
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actually ia priſon. See Williams and Wil- 
liams, Salk. 98. tut ſee before fol. 460, 461. 
Carth. 516, and leave will be given by the 
court for that purpoſe on payment of coſts. 
Say. Rep. 8, 9. . 

The principal was in execution, and a com- Judgment by 
mittitur entered; and after a ſci. fa. was default on 
brought, and two nibils returned againſt the — 1. 
bail, and judgment upon the ſci. fa. and now — per 
they come and move to ſet ir aſide; but the cipal was in 
court would not, it being the act of the execution, 
court, and the party ſhould have come and n relief by 


pleaded it upon the ſci. fa. Skinner, 120. _— — 


pleaded it. 

Sci. fa. againſt the defendant as bail for where ſeve- 
A. B. C. and D. the defendant pleads, that ral defend- 
before the return of ſecond ſci. fa. the plain- ants, thou 
tiff took A. in execution and ſtill detains Plaintiff takes 
him. Demurrer. Argued for defendant that ——_ 2 
plaintiff having taken one of the principals in does not diſ- 
execution, had thereby diſabled the bail to charge the 
render him, and therefore diſcharged him as bail as to the 
to all the reſt, But the court, The bail have l. 
undertaken to bring 1n all four principals; and 
therefore though the plaintiff hath taken one, 
this does not diſcharge the bail as to the other 
three, for they ought, as they took upon 
them, to bring in all four. 2 Lev. 192. 
1 Vent. 315. | 
Sci. fa. againſt Fane and Barker, bail of Though ſci. 
Barrel, judgment thereon, and a ca. ſa. againſt fa. againſt 
Fane only taken out. By the court? Though bail be joint, 
the ſci. fa; was joint, yet the execution may — 
be ſeveral: and note, though the recognizance wr and a- 
be to levy it of the lands and chattels, yet exe- gainſt the | 
cution by the body is good by the law and body. 

uſage 
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uſage of this court, 1 Lev. 225. 1 Sid. 
339. 2 Keb. 269, 274. 3 Danv. abr. 30). 
p. 2, 4, 5, 6. 2 Sid. 12. 2 Inft. 395. 3 Dany. 
Abr. 325. G. p. 3, 339. p. 6. 

Bail muſt render the principal the gut 
die poſt of the return of the ſccond i. ja, 
ſitting the court, or they come too late afier- 
wards, even on the ſame day. /#/. Rep. 
B. R. 270. 


A. B. againſt the bail of C. D. 


Michaelmas term in the ſixteenth year of king 
George the third, 


Sci. fa. a. TT lord the king ſent to the 
gaink bail on yg cott. ſheriff of Middleſex his writ 
ia Cloſe in theſe words, to wit, GEORGE the 
Carth. 403. third, by the grace of God, of Great Bri- 
Lilly's Entr. tain, France and Ireland, king, defender of 
395» the faith, &c. To the ſheriff of Middleſex, 
greeting: Whereas A. B. lately in our court 

before us at Weſtminſter, by bill, without our 

writ, and by the judgment of the ſame court, 

recovered againſt C. D. ſixty and ſix pounds 

for his damages which he ſuſtained, as well 

by means of the not performing certain pro- 

miſes and undertakings lately made by the 

ſaid C. D. to the faid A. B. as for his coſts 

and charges by him about his ſuit in that be- 

half expended, whereof the faid C L. was 

convicted, as appears to us upon record; ard 

now on the behalf of the ſaid A. B. in our 
ſaid court before us, we have been informed, 
that although judgment be thereupon given, 
| yet 


iu the Court of King's Bench. 


yet execution of the ſaid damages ſtill remains 
to be made to him: And whereas allo E. F. 
of, Se. G. H. of, Sc. I. X. of, Sc. L. M. 
of, Sc. N. O. of, Sc. P. Q, of, Sc. R. S. of, 
Sc. and T. U. of, Cc. heretofore, to wit, of 
the term of St. Hilary in the year of 
our reign, in our ſame court before us at Heft- 
minſter perſonally came, and became pledges, 
and each ot them by Fimlelt became pledge 
for the ſaid C. D. that if it ſhould happen that 
the ſaid C. D. ſhould be condemned in the 
ſaid action, then they the ſaid E. F. G. H. 
EK L N. No N © 
granted, and each of them by himſelf grant- 
ed, that all ſuch damages, coſts and charges, 
as ſhould in that behalf be adjudged to the 
ſaid A. B. ſhould be made of their and each 
of their lands and chattels, and be levied to 
the uſe of the jaid A. B. if it ſhould happen 
that the ſaid C. D. ſhould not pay the ſaid 
damages, coſts and charges to the ſaid A. B. 
or ſhould not render himſelf on that occaſion 
to the priſon of the marſhal of our Marſbal- 
ſea before us: nevertheleſs the ſaid C. D. has 
not yet paid the ſaid damages, coſts and 
charges to the ſaid A. B.“ nor ſurrendered 


. 


* Scire facias againſt bail; in the aſſigning the 
breach it was ſaid, that F. (the original defendant) 
did not render him ſelf to the priſer of the marſhal of the 
Marthalſea, of the ſaid late king, and not ſaid before 
the faid late king, as the recogniz»nce was, which was 
objected ; but not allowed, for i. was ſaid by that occa- 
Hon, and by the court, that will ſupply the want of 
the words before the ſæid late king, if they were neceſ- 
ſary, Mich, 1 Aung B. R. '\now v. Manucabtores 
Firebraſs. Intr, Trix. 1 Anne, ro. 360. 2 R. Raym. 
804. Salk. 439. 


N. H h himſelf 
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himſelf on that occaſion to the priſon of the 
marſhal of our Marſtalſea before us, as on 
the information of the ſaid A. B. in our ſaid 
court before us we have been given to under- 
ftand ; whereupon the ſaid A. B. hath prayed 
us, that a proper remedy may be provided 
for him in this behalf; and we, being willing 
that that which is juſt ſhould be done in this 
caſe, command you, that by good and Jawful 
men of your bailiwic, you make known to 
the ſaid E. F. G. H. I. K. L. M. N. O. P. A 
R. §. and T. U. that they be before us at 
IWeft;ninfler, on Monday next after the mor- 
row of All Souls, to ſhew, if they have or 
know any thing to ſay for themſclves, why 
the ſaid A. B. ought not to have his execu- 
tion againſt them the ſaid E. F. G. H. J. X. 
L. M. N. O. P. Q. R. S. and T. U. of the 
damages aforeſaid, according to the force 
form and effect of the ſaid recognizance, if 
it ſhall ſeem expedient, &c. and further to 
do and receive all and ſingular thoſe things 
which in our faid court before us ſhall then 
and there be conſidered of them in this be- 
half; and have there then the names of thoſe 
by whom you ſhould make known to them, 
and this weit. Witneſs William lord Mans- 
feld, at Weſtminſter, the twenty-firſt day of 
June in the year of our reign. At 
which day, before our lord the king at Me- 
minſter, the ſaid A. B. came in his proper 
perſon, and the ſheriff of Middleſex, to wit, 
and 


Return of the ſheriff of the ſaid county of Middleſex, re- 
ſherif, nihil. turned, that the ſaid E. F. G. H. I. X. L. M. 


N. O. P. 9. R. S. and T. U. had nothing 
nor 
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nor had either of them any thing in his 
bailiwic, where or by which he could make 
known to them or cither of them; neither 
were they, nor was either of them, found in 
the ſame, and they came not, nor did either 
of them come: therefore, as before, it is Alias award- 
commanded to the ſheriff, that by good and ed. 

lawtul men of his bailiwic he make known 

to the ſaid E. F. G. H. J. X. L. M. N. O. 

P. Q. R. S. and 7. U. that they be before 

our lord the king at Weſtminſier, on Monday 

next after the morrow of All Sculs, to ſhew 

in form aforeſaid, if, Sc. and further, Sc. 

The ſame day is given to the ſaid A. B. there, 

Sc. At which day before our lord the king 

at Weſtminſter came as well the ſaid A. B. in 

his proper perſon, as the ſaid R. S. and T. U. 

in their proper perſons; and the ſheriff, as 

before, returned, that the ſaid E. F. G. H. Return of the 
J. K. L. M. N. O. P. Q. R. S. and T. U. had ſheriff, nihil. 
nothing, nor had either of them any thing in 

his bailiwic, where or by which he could 

make known to them, or either of them; 

neither were they, nor was either of them, 

found in the ſame; and the ſaid E. F. G. H. Six of the 
J. X. L.M. N. O. and P. Q although at that d* makede- 
day ſolemnly demanded, came not, nor did : 

either of them come, but made default: 

upon which the ſaid A. B. prayed that his 

execution againſt the ſaid E. F. G. H. J. K. 

L. M. N. O. P. Q: R. S. and J. U. of the 

damages aforeſaid, according to the force, 

form and effect of the ſaid recognizance, 

might be adjudged to him, &c. And the 

ſaid R. S. in his proper perſon comes, and 

ſays, that the ſaid A. B. ought not to have 

H h 2 his 
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Plea by one his execution againſt him of the damages, 
of the bail no coſts and charges aforeſaid, by preience of 
2 the ſaid recognizance ; becauſe he ſays, that 
after the ſaid judgment againſt the ſaid C. D. 

at the ſuit of the ſaid A. B. was given in form 

aforeſaid, and before the iſſuing forth of the 

ſaid firſt wric of our ſaid lord the King of 

ſcire facias againſt the ſaid R. S. as bail of 

che ſaid C. D. at the ſuit of the ſaid A. B. no 

writ of capias ad ſatisfaciendum upon that 

judgment, by the ſaid 4. B. againſt the ſaid 

C. D. was in due manner ſued forth, returned 

and filed in the court of the ſaid lord the king 

now here of record, which, according to the 

cuſtom of that court from the time whereot 

the memory of man is not to the contrary, 

uſed and approved in the ſame, ought 10 

have been done before any writ of ſcire fa- 

cias againſt the ſaid R. S. as bail, as aforeſaid, 

ought to have iſſued forth“; and this he is 

ready to verify : wherefore he prays judg- 

ment, whether the ſaid A. B. ought to have 

his execution againſt him the ſaid R. S. of the 

damages, coſts and charges aforeſaid, by pre- 

Another bail tence of the ſaid recognizance, &c. And 
| pleads a levy the ſaid T. U. ſays, that the ſaid A. B. ought 
1 by fi. fa, not to have execution againſt him of the da- 
mages aforeſaid ; becauſe he ſays, that after 
the giving the ſaid judgment, and before the 


— 


* Sci. fa, againſt bail, They pleaded no capias a 
fatisfaciendum, and concluded to the country. The 
plaintiff demurred, and the plea was held ill by all for 
that reaſon, Mich. 1 Anne, B. R. Snow v. Manucad- 
toren Firebraſs. Intr. Trin 1 Anuz, ro. 360. 2 R. 

Raym. 804. 2 Salk. 439. 4 
4 iſſuing 
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ifNuing the ſaid firſt writ of ſcire factas, to 
wit, 1n term in year of 
the reign of our lord the now king, the ſid 
A. B. tor the obtaining the damages aforeſaid, 
protecuted out of the court here upon the 
ſaid judgment, a certain writ of our lord the 
king of Feri facias, directed to the ſheriff of 
the county of Surry, againſt the ſaid C. D. 
by which writ it was then commanded to the 
ſaid ſheriff, that of the goods and chattels of 
the ſaid C. D he ſhould cauſe to be made the 
damages aforeſaid, and that he ſhould have 
that money here on next after 
then next 
following, to render to the ſaid A. B. for the 
damages aforeſaid; which ſaid writ afterwards 
and before the return thereof, to wit, on the 
day of in the year 
aforeſaid, at Croydon in the ſaid county of 
Surry, was delivered to one 
(the ſaid then, and until, 
and afrer the return of the ſaid writ, being 
ſheriff of the ſaid county) by virtue of which 
ſaid writ, the ſaid ſheriff afterwards, and be- 
fore the returning thereof, to wit, on the 
day of in the year afore- 
ſaid, at Croydon aforeſaid, had cauicd the ſaid 
damages o be made of the goods and chat- 
tels of the faid C. D. and this he is rea y to 
verify: wherefore he prays judgment, whe- 
ther the ſaid A. B. ought to have his exccu- 
= againſt him of the damages aforeſaid, 
C o 
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And the faid A. B. as to the plea of the Replication, 
ſaid BR. S. ſays, that he, by any thing by the 2 ca. la ſued 


laid R. S. above in p'-ading alledged, ought t. 


H h 3 not 
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not to be barred or hindered from having his 
ſaid execution againſt him for the damages 
aforcſz1d, by virtue of the ſaid recognizance 
becauſe he ſays, that after the ſaid judgment 
againſt the ſaid C. D. at the ſuit of the ſaid 
A. B. was given in form aforeſaid, and be- 
fore the iſſuing forth of the firſt writ of our 
ſaid lord the king of ſcire facias againſt the 
ſaid R. S. as bail of the ſaid C. D. at the ſuit 
of the ſaid A. B. to wit, on the | 
day of in the year of the 
reign of our ſovereign lord the now king, 
Ec. he the ſaid A. B. at Ii eſtminſter in the 
county of Middleſex obtained and ſued forth 
out of the court of our ſaid lord the king be- 
fore the king himſelf, the ſaid court being 
then and there at Weſtminſter atoreſaid, a cer- 
tain writ of our ſaid lord the king of capias 
od ſatisfaciendum tor the damages, coſts and 
charges aforeſaid, upon the ſaid judgment 
againſt the ſaid C. D. directed to the then 
ſneriffs of the city of London, by which writ 
our ſaid lord the king commanded the faid 
then ſheriffs, that they would take the ſaid 
C. D. if he ſhould be found in their bailiwic, 
and ſafely keep him, ſo that they might have 
his body before our ſaid lord the king at 
Weſiminſter, on next afcer 
then next following, to ſatisfy the ſaid A. B. 
for the ſa d ſixty and ſix pounds, for the da- 
mages, coſts and charges aforeſaid, upon the 
ſaid judgment againſt the ſaid C. D. At 
which day the ſaid A. B. being in his- proper 
perſon in the court of our ſaid lord the king 
before the king himſelf, (the ſaid court * | 
| en 
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then and there at Weſtminſter aforeſaid) the 

ſaid ſheriffs of London, to wit, | 

at that day returned to our ſaid lord the king 

that the ſaid C. D. was not found in their Prout patet 
bailiwic, as by the ſaid writ of capias ad ſa- Per record. 
tisfaciendum, and the return thereupon re- 

maining filed on record in the ſaid court of 

our ſaid lord the king before the king himſelf 

at Weſtminſter atoreſaid, among the file of writs 

of capias ad ſalisfaciendum of the ſaid court, 

may more fully appear; and this he is ready 1que, 

to verify by that record, &c. and prays that 

the record of the ſaid writ, and the return 
thereupon, by the court of our ſaid lord the 

king now here may be ſeen and inſpected, 

Ec. 

And the ſaid A. B. ſays, that he, by any Io the other 
thing by the ſaid T. J. above by pleading al- bail cid not 
ledged, ought not to be barred or retarded Proſecute any 
from his execution for the ſaid damages facias. 
againſt the ſaid 7. U. becauſe he ſays, that he 
the ſaid A. B. did not at any time hitherto, for 
the obtaining the ſaid damages, proſecute out 
of the court here upon the ſaid judgment 
any writ of our lord the king of fieri facias, 
directed to the ſheriff of the county of Sur- 
ry againſt the ſaid C. D. as the ſaid 7. U. has 
above by pleading alledged : and he prays 
that this may be inquired of by the coun- 
try; and the ſaid T. U. thereupon doth the Jque. 
ſame, c. But becauſe the court of our ſaid Continuance 
lord the king now here is not yer adviſed ** to the de. 
about giving judgment, as well of and con- — _—_— 

i . y curia 
cerning the premiſſes againſt the aforeſaid aqviſare vutt. 
E. F. G. H. I. K. L. M. N. O. and P. Q, for 
chat they have made default, as of and con- 


Hh 4 cerning 
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| cerning the premiſſes between the faid A. B. 

ani thr ſa d R. S. above pleaded, day is there- 
| fore given as well to the ſaid A. B. as the ſaid 

I R. $ to come before our lord the king at 

| il eſtminſter, until next after to hear 
1 


1u.ilg ment thereon, for that the court of our 
{aid lord the king now+here, is not yet ad- 
As to the ſe- viſed thereof; and as to the trying the iſſue 


| it cond iſſae, above joined between the ſaid A. B. and the 
BY OS ſaid 7. U. to be tried by the country, the ſhe- 
Wal ded. 


riff is commanded, that he cauſe to come 
before our lord the king at V ftminſter, at 
| the lame day, twelve, &c. by whom, c. 
| and who neither, &c. ro recognize, c. be- 
0 cauſe as well, Fc. The fare av s given as 
| | well to the ſaid A. B. as to rhe 1. 10 J. U. there, 
1 Parties ap- Sc. At which day, before our lord the 
it 28-26 king at Weſtminſter, came as well the ſaid 

1 A. B. in his proper perſon, as the ſaid R. . 
i Continnance and T. U. in their proper perſans; but becauſe 
as to the de- the court of our {aid lord the king now here 

| Pry acres is not yer adviſed about giving judgment, as 
j curia adviſare well of and concerning the premiſſes againſt 
| valt, the aforeſaid E. J. G. H. I. K. L. M. N. O. 
and P. Q. for that they have made default, 


i zs of and concerning the premiſſes between 
| 


the ſaid A. B. and the ſaid K. S. above plead- 
N ed, day is therefore given as well to the ſaid 
1 A. B. as to the ſaid R. S. to come before 
if our lord the king at Weſtminſter, until 
| next after to hear judgment thereon, 
i for that the court of our ſaid lord the king 
Wi | now here is not yet adviſed thereof; and as 
1 to the trying the ifſue above joined between 
5 the ſaid A. B. and the ſaid 7. U. to be tried 
by the country, the ſheriff returned the ſaid 
writ in all things ſerved and executed _— 
Lack 
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ther with a panel of the names of the jurors, 
of whom none, Sc. Therefore the ſheriff is Diſtringas a- 
commanded, that he diſtrain the ſaid jurors, —— 
by all their lands, &c. and that of the iſ- zue. 
ſues, Cc. ſo that he may have their bodies 
before our lord the king at Weſtminſter, at the 
ſame day, or before the king's right truſty 
and well- beloved William lord Mansfield his 
chief juſtice aſſigned to hold pleas before the 
king himſelf, if he ſhall firſt come, on 
next after at Weſtminſter afore- 

ſaid, in the great hall of Pleas there, accord- 
ing to the form of the ſtatute in ſuch caſe 
made and provided, for default of the ju- 
rors, becauſe none of them did appear; there- 
fore let the ſheriff have the bodies, c. The 
ſame day is given as well to the ſaid A. B. 
as to the ſaid T. U. there, &c. 

Sci. fa. on recognizance againſt the bail of Plea, that de- 
Davis. Plea, th t before the iſſuing forth of fendant died 


the firſt writ of ci. fa. and before the iſfuing _—_— ca. fa. 
forth of ary ca. Ja. againſt Davis, he died, Replication, 


Sc. Replication, that Davis is living, Sc. that be is 
Abſque hoc, that he died before the iſſuing living, bad. 
forth of any ca. ſa. Demurrer. Objection, 

that the plaintiff ought to have ſet forth the 

ceri ain time when the ca. ſa. iſſued, and that 

the ſheriff returned non eſt inventus, The re- 

plication was adjudged ill. Hil. 2, 3 Jac. 2. 

B R. Fortune v. Manucaptores of Davis, 

Carth. 4. SME: 

f execution be not taken out within a year If execution 

ard a day after judgment given, there muſt not within 2 
be a ſci. fa. taken out to revive the judgment, Year and a 
and execution cannot be taken out before da after 


ſuch a ſci. fa. is ſued forth, and judgment w_ mult 


thereon iſſue to re- 
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vive the thereon obtained ; and this is in order to 
judgment. prevent a ſurprize upon the defendant : bur 
this rule does not hold, where the defendant 
himſelf hath affected the delay; fo far from 
it that the defendant's rule, to ſhew cauſe 
why ſuch an execution ſhould not be ſet aſide, 
was diſcharged even with cotts, 2 Bur. Rep. 
660, | 


CON 4 If the plaintiff takes out execution within 
continued on the year, and it is not ſerved, yet he may 
the roll, no continue the ſame upon the roll from term 
need of ſci. to term *till ſerved, and need not ſue out any 
fa, ſci. fa. 

If a ceſſet executio were for a year after the 
If a ceſſet e Tor à Yea 
executio for judgment, yet the plaintiff within the next 
a year, plain- year after may take out execution without a 
uff may have ſcire facias, But I apprehend the ceſſet exe- 


foe cin 
— cutio ſhould be entered on the roll. 


day without ſci, fa. 


And in caſe So if the defendant brings a writ of error, 
of a writ of and delays the plaintiff for a year, and then 
— is nonſuited, he may take out an execution 
Carih. 236. „ithout a ſeire facias. | 
Butnotin Execution being ſtayed by injunction out 
cale of an in- of Chancery for above a year, and the in- 
jandion. junction being diſſolved, the plaintiff took 
out execution without a ſcire facias, Sed per 
cur” : we cannot take notice of the Chan- 
cery injunction, and you might have taken 
out a writ of execution, and continued it 
by vicecomes non miſit breve; a ſuper ſedeas quia 
improvide was awarded to the execution. 
Salk. 322. 
If 


* 
* 
2 
— 
3 
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If a judgment be of ten years ſtanding or If jadgment 
above, the plaintiff cannot ſue out a ſcire fa- — eee | 
cias without motion in court; if under ten, cone for (4. | 
but above ſeven years, he cannot have a /cire fa. if above | 
facias without a motion at the ſide-bar. If 7, mult move | 
after ſuch motion, and judgment revived by — lide- bar. 

1 : : a after judg- 
ſcire facias, the defendant dies before execu- nent ſo re. | 
tion, the plaintiff muſt ſue a new ſcire fa- yived, and | 
cias, but may have it without motion, for before execu- | 
the judgment was revived before; per cur”. uon. defen- 


Salt. 598. dant die, 


mult revive [| 
again, but may without motion. | 
| 
' 


On a judgment of Hil. 30, 31 Car. 2. and Execution of 
no elegit (or other execution) actually ſued out d _ N 
within the year and a day, the plaintiff with. judgment a | 
out ſuing out a ſci. fa. in Trin. vac. 5 W. & warded on the | 
M. took out an elegit, whereupon an inqui- roll ſeveral || 
ſition was had, and the plaintiff's lands de- years after | 
livered in execution; the plaintiff entered on _—— | 
the roll of the judgment an award of an continued 
elegit of the ſame term with the judgment, down and 
with continuances by vic* non mifit breve to executed 
the time of ſuing out the preſent elegit. On _— " 
examining ſeveral antient practiſers in court, © 
it appearing that the practice had been agree- | 
able to this for many years, the court, con- | 
fidering the inconveniences that might enſue 
by opening a gap to deſtroy many execu- | 
tions, and becauſe the prattice had prevailed | 
ſo long, ordered the execution to ſtand. Carth, 
283. Vide Comb. 232. 3 Danv. Abr. 33. 
2 Show, 235. 


— — — 


GEORGE the third, by the grace of sci. fa. to re- 


God, of Great Britain, France and Ireland, vive a judg- 
king, ment after 


— —ͤ— GHu— —¼ ͥ . 


— 
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king, defender of the faith, c. To the 
ſheriff of Midd!:/ex, greeting: Whereas A. B. 
lately in our court before us at H eſtmunſter, 
by bill, without our writ, and by the judg- 
ment of the ſame court, recovered ag: inſt 
C. D. otherwiſe called C. D of, Ec. four hun- 
dred and ſeven pounds ot debt, and alſo ſixty- 
three ſhillings for his damages, which he ſu— 
ſtaine'!, as well by occaſion of the detaining 
that debr, as for his coſts and charges by 
him about his ſuit in that behalf expended, 
whereof the ſaid C. D. is convicted, as ap- 
pears to us of record; and now on the be- 
half of the ſaid A. B. we have been informed 
in our court before us, that although judg- 
ment be thereupon given, yet execution of the 
ſaid debt and damages ſtill remains to be 
made to him; whereupon the ſaid 4 B. hath 
prayed us, that a proper remedy may be pro- 
vided for him in this behiif ; and we being 
willing that what is juſt ſhould be done on 
this behalf, command you, that by good and 
lawful men of your bailiwic you make known 
to the ſaid C. D. that he be before us at Weſt- 
minſter, on next after to 
ſhew, if any thing he has or knows to ſay 
for himſelf, why the ſaid A. B. ought not to 
have his execution againſt him of the ſaid 
debt and damages, according to the force, 
form and effect of the ſaid recovery, if it 
ſhall ſeem expedient, &c. and further to do 
and receive what our ſaid court before us ſhall 
then and there conſider of him in this behalf; 


— 


— 


* Videa antce fo. 
and 


16 
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— 
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and have you there then the names of them 
by whom you ſhall make known to him, and 
this writ. Wunels, Sc. 


As before to, As appears to us of record ; Where parcel 
and now on the behalf of the ſaid A. B. in is farisfied 
our court before us, we are informed that he ku hy 
has been ſatisfied for 1001. parcel of the ſaid fa. N 
debt and damages, and that although judg- 
ment for the ſaid debt and damages be given, 
yet execution for 310 J. 25. teſidue of the 
ſaid debt and damages, ſtill remains to be 
made to him: whereupon the ſaid A. B. hath 
prayed to us that (as before to) why the ſaid 
A. B. ought not to have his execution againſt 
the ſaid C. D. for the laid g1o/. 35. reſidue 


of the ſaid debt and damages, according to 


the force, form and effect of, &c. 

The ſcire facias ought to be directed into Muſt be di- 
the county where the original action was tected into 
brought, upon which the judgment to be _—— 
revived by the ſcire facias was obtained; for ois inal ac- 
it ſhall be intended, that the party againſt tion was 
whom the judgment was obtained doth in- brought. 


habit ſtill in the county. 


Where either plaintiff or defendant, or one If either of 
of the plaintiffs, or one of the defendants the parties 
die, there cannot be any execution ſued out g 
upon the judgment until a ſcire facias ſued be ſued out 
our and judgment thereupon; becauſe there till a fci. fa. 
mult be a new judgment upon the ſcire facias and judg- 
to warrant the exccution, that being diffe-; “eat den 
rent from the old judgment. See flat. 8 & * 

9. W. 3. c. 10. 


Michaelmas 
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" Michelmas ferm in the ſixteenth year of 
king George the third. 


_— ow Middleſex, UR lord the king ſent to the 
rn e n. 0 wit. ſheriff of Mzddle/ex his writ 
ed, and judg. Cloſe in theſe words, to wit, GEORGE the 
ment there- third, by the grace of God, of Great Bri- 
on, againſt fain, France and Ireland, king, defender of 
an 20min?” the faith, &c. To the ſheriff of Middleſex 
atrix 1n tne . . 

caſe,on judg- greeting: Whereas J. B.“ lately in our court, 
ment againſt before us at VWeſtminſter, by bill, without our 
her inteſtate, wrir, and by the judgment of the ſame court, 
recovered againſt C. D. fifty pounds for his 

damages, which he ſuſtained as well by means 

of the not performing certain promiſes and 
undertakings by the ſaid C. D. made to the 

{aid A. B. as for his coſts and charges by him 

about his ſuit in that behalf expended, where- 

of the ſaid C. D. was convicted, as appears 

to us of record; and now on the behalf of 

the ſaid A. B. in our court before us, we have 

been informed, that although judgment be 

thereupon given, yet execution of that judg- 

ment ſtill remains to be made to him; and 

that the ſaid C. D. is dead, and died inteſtate; 

and that adminiſtration of all and ſingular the 

goods and chatrels, rights and credits, which 

were of the ſaid C. D. at the time of his 

death, was, after the death of the ſaid C. D. 

at Weſtminſter in your county, in due form of 

law committed to one E. D. widow, and re- 


— 
— 


* Vide antea fol. 


—— 


lict 
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lict of the ſaid C. D. as on the information of 
the ſaid A. B. in our ſaid court before us, we 
have been alſo given to underſtand; where- 
upon the ſaid A. B. hath humbly intreated us, 
that a proper remedy may be provided for 
him in this behalf; and we being willing that 
that which is juſt ſhould be done on this occa- 
ſion, command you, that by good and lawful 
men of your bailiwic you make known to the 
ſaid E. D. that ſhe be before us at Meſtminſter, 
1 on next after to ſnew, if 
| any thing ſhe has or knows to fay for her- 


ſelf, why the ſaid A. B. ought not to have 
execution againſt her of the damages, coſts 

and charges aforeſaid, of the goods and chat- 

tels, which were of the ſaid C. D. at the time 

of his death in her hands to be adminiſtered, 

if it ſhall ſeem expedient, Sc. and further to 

do and receive what our ſaid court before us 

ſhall then and there conſider of her in this be- 

half; and have you there then the names of 

thoſe by whom you ſhall make known to her, 

and this writ. Witneſs William lord Mansfield, 

at Weſtminſter, the twenty-third day of No- 

vember in the eighth year of our reign : at 

which day before our lord the king at Weſt- 
minſter, the ſaid A. B. comes in his proper per- 

ſon; and the ſheriff of Middleſex, to wit, Ri- 

chard Peers, eſq; and William Naſh, eſq; 

ſheriff of the ſaid county, returns, that the Return nihil. 
ſaid E. D. hath not any thing in his bailiwic, 

where or by which he could make known to 

her; neither is ſhe found in the ſame; and 

ſhe comes not: therefore, as before, it is Alias ſci, fa. 
commanded to the ſheriff, that by good and awarded. 
lawful men of his bailiwic he make known 


3 to 
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Michelmas ferm in the ſixteenth year of 
king George the third. 


_ 8 Middleſex, UR lord the king ſent to the 
Air zl * ! to wit. ſheriff of Middleſex his writ 
ed, and judg-. Cloſe in theſe words, to wit, GEORGE the 
ment there- third, by the grace of God, of Great Bri- 
on, againſt ain, France and Jreland, king, defender of 


3 the faith, Sc. To the ſheriff of Middleſex 
caſe,on judg- greeting: Whereas J. B.“ lately in our court, 
ment againſt before us at Jeſtminſier, by bill, without our 
her inteſtate. writ, and by the judgment of the ſame court, 
recovered againſt C. D. fifty pounds for his 

damages, which he ſuſtained as well by means 

of the not performing certain promiſes and 
undertakings by the ſaid C. D. made to the 

ſaid A. B. as for his coſts and charges by him 

about his ſuit in that behalf expended, where- 

of the ſaid C. D. was convicted, as appears 

to us of record; and now on the behalf of 

the ſaid A. B. in our court before us, we have 

been informed, that although judgment be 

thereupon given, yet execution of that judg- 

ment ſtill remains to be made to him; and 

that the ſaid C. D. is dead, and died inteſtate; 

and that adminiſtration of all and ſingular the 

goods and chattels, rights and credits, which 

were of the ſaid C. D. at the time of his 

death, was, after the death of the ſaid C. D. 

at Weſtminſter in your county, in due form of 

law committed to one E. D. widow, and re- 


„„ 
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lict 


in the Court ok King's Bench. 


lic of the ſaid C. D. as on the information of 
the ſaid A. B. in our ſaid court before us, we 


have been alſo given to underſtand ; where- 


upon the ſaid A. B. hath humbly 1atreated us, 
that a proper remedy may be provided for 
him in this behalf; and we being willing that 
that which is juſt ſhould be done on this occa- 
ſion, command you, that by good and lawful 
men of your bailiwic you make known to the 
ſaid E. D. that ſhe be before us at Meſtminſter, 
on next after to ſhew, if 
any thing ſhe has or knows to fay for her- 
ſelf, why the ſaid A. B. ought not to have 
execution againſt her of the damages, coſts 
and charges aforeſaid, of the goods and chat- 
tels, which were of the ſaid C. D. at the time 
of his death in her hands to be adminiſtered, 
if it ſhall ſeem expedient, &c. and further to 
do and receive what our ſaid court before us 
ſhall then and there conſider of her in this be- 
half; and have you there then the names of 
thoſe by whom you ſhall make known to her, 
and this writ. Witneſs Villiam lord Mansfeld, 
at Weſtminſter, the twenty-third day of No- 
vember in the eighth year of our reign : at 
which day before our lord the king at Weſt- 
minſier, the ſaid A. B. comes in his proper per- 
ſon; and the ſheriff of Middleſex, to wit, Ri- 
chard Peers, eſq; and William Naſh, eſq; 


ſheriff of the ſaid county, returns, that the Return nihil. 


ſaid E. D. hath not any thing in his bailiwic, 
where or by which he could make known to 
her; neither is ſhe found in the ſame; and 


ſhe comes not: therefore, as before, it is Alias ſci. fa. 
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commanded to the ſheriff, that by good and awarded. 


lawful men of his bailiwic he make known 
3 to 


| 
| 
| 
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to the ſaid E. D. that ſhe be before our lord 
the King at Weſtminſter, on next 
after to ſhew in form aforeſaid, if, 
Sc. and further, &c. The fame day is given 
to the ſaid A. B. there, & At which day 
before our lord the king at Weſtminſter comes 
the ſaid A. B. in his proper perſon ; and the 
Nihil return- ſheriff, as before, returns, that the ſaid E. D. 
ed, hath nor any thing in his bailiwic, where or 
by which he could make known to her, nei- 
ther is ſhe foun in the ſame; and the ſaid 
E. D. altho' at that day ſolemnly demanded, 
Execution a- comes not, but made default: therefore it is 
2 N conſidered, that the ſaid A. B. have his exc- 
* cution againſt the ſaid E. D. of the goods 
and chattels which were of the faid C. D. at 
the time of his death in the hands of the ſaid 
E. D. to be adminiſtered, if ſne has ſo much 
in her hands, by the default of the ſaid E. D. 
&c. | 
If it be againſt executors the ſcire facias 
runs thus : Fw 


Sci. fa. a- GEORGE the third, Sc. To the ſhe- 


gainſt oxecu- riff of greeting: Whereas A. B. 
MY lately in our court, (as before to) as it appears 
to us of record; and afterwards the ſaid 
C. D. at in your county made his 


laſt will and teſtament in writing, and thereby 
appointed E. F. and G. H. executors thereof, 
and afterwards died there, the ſaid A. B. be- 
ing no ways fatisfied of his damages, coſts 
and charges aforeſaid ; and now on the behalf 
of the ſaid A. B. in our court before us, we 
have been informed, that alchough the ſaid 


judgment be given, yet execution of that 
judgment 


| 


— — _= 
q — — 
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judgment ſtill remains to be made to him; 
whereupon the ſaid A. B. hath humbly in- 
treated us, Ec. (as in the former, the judg- 
meat is the ſame\, 

Feme ſole recovered a judgment, and mar- Where after 
ried; ſci. fa. by baron and feme, and judg- wife's death 
ment thereon habere executionem ; the wife e beben 
died, huſband brought a /ci fa. to have exe- * e 
cution in his own right; demurrer, and judg- judgment te- 
ment pro. quer. in C. B. error brought; ad- covered by 
judged, that the award of execution is at- the feme 
tached in the huſband by the judgment on —_ — 
the firſt ſci. fa, and ſhall ſurvive to him. B. R Wess. 
Carth. 415. yer v. Gre- 

ſham, 

A matter cannot be pleaded in abatement Cannot plead 

to a /ci. fa. which was pleadable in abate- in abatement 
ment to the original action, as alienee, or the 3 
lixe, for the defendant ſhall not diſable the — 
plaintiff to have execution where he has ad- the original 
mitted him able to have judgment. Salk. 2. action. 
2 R. Raym. 853. 1 Sid. 182. Cro. Eli. 588. 
Go:dſ. 128. Cro. Eliz. 25. But may not the 
defendant plead outlawry to a ſci. fa. upon 
a judgment, if the plaintiff was outlawed 
after the plea in bar, or after judgment by de- 
fault in the firſt action? 

Where plaintiff or defendant dies after in- It plaintiff or 
teriocutory judgment, and before final judg- defendant 
ment, the action ſhall not abate, but may be — ”__ 
revived by ſcire facias, but not ſo as to im- — 
power the executor, Cc. of a deceafed plain- ſci. fa. may 
tiff to carry on an action, which he as execu- go to revive 
tor, Sc. could not have originally brought, judgment. 


d ſhe 
or to load the executor, Sc. of a deceaſed a — 


defendant with an action that could not have damages 


Vol. L 1 been ſhould not be 
abe ſted. 
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been originally brought againſt ſuch exec u- 
tor, Sc. See flat, 8 9 V. z. c. 10. 


Sci. fa. for an * GEORGE the third, by the grace of 
3 God, of Great Britain, France and Ireland, 
N. gen king, deſender of the faith, Sc. To the 
interlocu- ſheriffs of London, greeting : Whereas A. B. 
tory judg heretofore in our court before us at Ve min— 
ment, and be- for by bill without our writ impleaded C. D. 
2 being in the cuſtody of the marſhal of our 
Marſhalſea before us, for that, to wit, that 
whereas [reciting the whole declaration] to 
the damage of the ſaid A. B. of 2001, as he 
ſaid; and thereupon he brought ſuir, Ec. 
And in ſuch manner were the proceedings in 
our {aid court before us at Weſtminter, that 
afterwards, to wit, in the term of the Holy 
Trinity la{t paſt, it was conſidered by our 
ſaid court before us, that the ſaid A. B. 
Interlocutory ought to recover againſt the ſaid C. D. his 
Judgment. damages occaſioned by means of the premit- 


— 


* Tudgment againſt an executor by zii dicit, and 
| inquiry awarded; the plaintiff dies; the adminiſtra- 
tor brings a ci. fa. the defendant as to the aſſeſſing 
damages ſays nothing; but ſays, when aſſeſſed, the 
Plaintiff ought not to recover them, for that a judg- 
ment was obtained againit him upon a bond of the teſ- 
tator, and that he hath not aſſets u//ra, The plea is 
naught, for the ſtatue never intended to give the defen- 
dant leave to plead in bar of the original action; 3 Mea. 
142. Salk. 315. for the ſtatute intended only that a re- 
leaſe or other matter happening fince the laſt continu- 
ance, might be pleaded, or judgment arreſted, and the 
executor cannot be hurt for want of pleading to the 
action; for the judgment is only of the goods of the 
teflator, as if recovered againſt the teſtator himſelf. 


—— — cm. HS * — — - * 
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ſes ; but becauſe it was unknown to our ſaid 

court before us, what damages the ſaid A. B. 

had ſuſtained by means of the premiſſes; it 

was commanded to the then ſheriffs of Lon- Inquiry a- 
don, that by the oath of twelve good and law- Warded. 
ful men of their bailiwic, they ſhould diligent- 

ly inquire what damages the ſaid 4. B. had 
ſuſtained, as well by means of the premiſſes, 

as for his coſts and charges by him about his 

ſuit in that behalt expended; and that they 

| ſhould ſend the inquiſition, which they ſhould 
thereupon take, to us at Weſtminſter, at a 

certain day now paſt, under their ſeals, and 

the ſeals of them by whoſe oath they ſhould 

take that inquiſicion, together with our writ 
thereupon directed to them, as by the record 

and proceedings thereupon now remaining in 

| our ſaid court before us plainly appears, yet 

| inquilition of the ſaid damages ſtill remains 

to be made; and the ſaid A. B. after inter- Death of 
locutory judgment had been given in form plaintiff. 
aforelaid, died inteſtate, ro wit, at London 
aforeſaid, Cc. after whoſe death, to wit, on Adminiſtra- 


- 
— 
n * 


| the day of in the year of tion commit» | 
our lord at London aforctaid, Sc. ted. | 
adminiſtration of all and ſingular the goods | 


and chartels, rights and crediis which were of 
the ſaid A. B. at the time of his death, was 
by John, by Divine Providence, archbiſhop 
ot * Canterbury, primate of all England, and 

| merro- 


; 


N 
. | * Sci. fa on a judgment in B. R. the adminiſtrator 
| produced adminiſtration by the archbiſhop of York ; 
| and becauſe the judgment was aſſets at Veſminſter 
I 1 2 in 
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metropolitan, to whom the granting the ſaid 
adminiſtration of right belonged, in due man- 
ner committed to one E. B. widow, late wife 
of the ſaid A. B. as on the information of the 
ſaid E. B. we have been given to underſtand ; 
and becauſe we are willing that thoſe things, 
which have been rightly done and adjudged 
in our ſaid court before us, ſhould be duly 
executed, we command you, that by good 
and lawful men of your bailiwic, you make 
known to the ſaid C. D. that he be before us 
at Weſtminſter, on next after 
to ſhew, if any thing he has or knows to ſay 
tor himſelf, why the ſaid damages in the ſaid 
action ought not to be aſſeſſed and recovered 
by the ſaid E. B. according to the form and 
effect of a certain ſtatute in ſuch caſe lately 
made and provided, if it ſhall ſeem expedient, 
Sc. and have there then the names of them 
by whom you ſhall make known to him, 
and this writ. Witneſs Milliam lord Manſ- 
field, at Weſiminſter, the twenty-third day 
of November in the ſixteenth year of our 


reign. 
Lee. 


Sci. fa. a- GEORGE the third, Sc. To the ſhe- 
gainſt an ad- riff of Middleſex greeting: Whereas A. B. 
miniſtratior lately in our court before us at Weſtminſter, 


wy — to wit, in Michaelmas term laſt paſt, by bill 


after interlo Without our writ impleaded C. D. then being 
culory judg- in the cuſtody of the marſhal of our Mar- 


ment. 


6 Mod. 142. 


Salk-42,315- in the province of Canterbury, this adminiſtration in 
the province of York did not extend to it. P/. 1 Anz. 
Z. R. Carlile and Greenwood, Far. 15. 
| ſhalſea 
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Halſea before us, for that, to wit, that where- 9 
as [recite the whole declaration] to the da- | 
mage of the ſaid A. B. of forty pounds, as | 
he ſaid ; and thereupon he brought ſuit, c. Iaterlocutory 
and in ſuch manner were the proceedings in judgment. | 
our ſaid court before us at Weſtminſter, that | 
the ſaid A. B. ought to recover his damages 
by occaſion of the not performing the ſeveral 
promiſes and undertakings aforeſaid ; but be- Inquiry a- 
cauſe it was unknown to our ſaid court before warded. 
us what damages the ſaid A. B. had ſuſtained 
by occaſion of the premiſſes aforeſaid, we 
therefore commanded you, that by the oath 
of twelve good and lawful men of your baili- 
wic, you ſhould diligently inquire what da- 
mages the ſaid A. B. had ſuſtained, as well 
by occalion of the not performing the ſeve- 
ral promiſes and undertakings aforeſaid, as for 
his coſts and charges by him about his ſuit in 
that behalf expended; and that you ſhould 
lend the inquiſition which you ſhould there- 
upon make to us at Meſiminſter, on 
next after laſt paſt, under your ſeal, 
and the ſeals of them by whoſe oath you 
ſnould take that inquiſition, together with 
that writ z and the ſame day was given to 
the ſaid A. B. before us at Weſtminſter afore- 
, ſaid, as by the record and proceedings there- 
| upon, remaining in our ſaid court betore us at 
| l Weſtminſter, manifeſtly appears : and where- Death of de- 
5 BY as before the ſaid next aiter ſendant. 
- if the ſaid C. D. at Weſtminſter in your county 
q died inteſtate, and the inquiſition of the da- 
\ mages aforeſaid ſtill remains to be made, and 
„ 1 one E. D. widow and relict of the ſaid C. D. 
E is adminiſtratrix of all and ſingular the goods 
2 I i 3 and 
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and chattels which were the ſaid C. D.'s 
her late huſband deceaſed, as on the infar- 
mation of the ſaid A. B. we have been given 
to underſtand ; and becauſe we would that 
thoſe things, which in our ſaid court before 
us have been rightly atted, ſhould be duly 
executed, we command you, that by good 
and lawful men of your bailiwic you make 
known to the ſaid E. D. that ſhe be before 
us at Weſtminſter, on next after 

to ſhew, if any thing ſhe has or knows to 
ſay for herſelf, why the ſaid damages in the 
ſaid action ought not to be aſſeſſed, and to 
be recovered by the ſaid A. B. according to 
the form and effect of the ſtatute in ſuch caſe 
made and provided, if it [hall ſeem expe- 
dient, Sc. and further to do and receive, 
Sc. 

At which day before our lord the king at 
Weſtminſter the ſaid A. B. came by R. R. his 
attorney, and the ſheriff of the county of 
Middleſex, to wit and f 
returned, that by F. G and 7. K. good and 
lawful men of his bailiwic, he had made 
known to the ſaid E. D. that ſhe ſhould be 
before our lord the king at the day and place 
contained in the ſaid writ, to ſhew, Sc. ac- 
cording to the tenor of the ſaid writ; which 
faid E. D. ſo ſummoned at that day, being 
ſolemnly demanded, came by A. S. her at- 
torney, upon which the ſaid A. B. prays that 
the ſaid damages in the ſaid action may be 
aſſeſſed, c. 


F 
Caf? 


in the Court of Ging's Bench. 


Caſe upan ſeveral promiſes ; defendant de- 
murs; judgment for the plaintiff, and a 
writ of inquiry award-d, and before any 
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Entry of a ſi 
„I judgment 
againtt the 

executor of a 


final judgment defendant dies, and the ge fendant 
judgment revived according to the* ſtatute. oyiag betore 


See Say. Rep. 266. 


writ of in- 


quiry. 


At which day before our lord the king at judgment of 
Weſtminſter, came the parties aforeſaid, by plaiatitf on 
their attornies aforeſaid; upon which all and 4<murrer to 


ſiagular the premiſſes being conſidered, an 
by the court of our lord the king here fully 
underſtood, and mature deliberation being 
thereupon had, it appears to the court of our 
lord the king here, that the ſaid declaration, 
and the matter therein contained, 1s good 
and ſufficient in the law, to hold and main- 
rain the ſaid action of the ſaid A. B. againſt 


the faid C. D. Wherefore it is conſidered,” 


that the ſaid A. B. ought to recover againſt 
the ſaid C. D. his damages which he has ſuſ- 
tained by occaſion of the premiſſes; and be- 
cauſe it is unknown to the court of our lord 
the king, before the king himſelf now here, 
what damages the ſaid 4. B. has ſuſtained by 


9 declaration, 


occaſion ot the premiſſes, it is therefore com- Inquiry a- 
mantded to the iheriffs of London, that by the warded. 


oath of twelve good and lawful men »f their 
batliwic they diligently inquire what damages 
the ſaid A. B. has ſuſtain- d, as well by occa- 
ſion of the premifies, as for his coſts and 
charges by him about his ſuit in this behalf 


89 N. 111. chap. 10. See ante. 
114 expended, 
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expended, and that the inquiſition, which 
they ſhould thereupon take, they ſhould make 
apparent to our lord the king at Weſtminſter, 
on next after under their 


ſeals, and the ſeals of them by whoſe oaths 


Vic, non 
mal. breve. 


Defendant 
makes his 
will. 


Death of de- 
fendant. 
Executrix 
proves the 
will. 


they ſhould take that inquiſition, together 
with the ſaid writ thereupon directed to them, 
A day is given to the ſaid A. B. there, &c. 
At which day before our lord the king at 
Weſtminſter came the ſaid A. B. by his attor- 
ney aforeſaid, and the ſheriffs did nor return 
the ſaid writ, nor did they do any thing there- 
upon, and the ſaid C. D. did not come; and 
upon this the ſaid A. B. ſays, that the inqui- 
ſition of the ſaid damages ſtill remains to be 
made, and that the ſaid C. D. after the ſaid 
interlocutory judgment was given in form 
aforeſaid, and before any final judgment ob- 
tained in the ſaid action, and before this day, 
at London aforeſaid, in the pariſh and ward 
aforeſaid, made his laſt will and teſtament 
in writing, and by his fail laſt will confti- 
tuted and appointed one E D. his wife, exe- 
cutrix of his ſaid will, and the ſaid C. D. af- 
terwards died there, after whole death, and 
before this day, the ſaid E. D. proved the ſaid 
teſtament in due form of law, and took upon 
her the burden and execution of the ſaid teſta- 
ment, to wit, at London aforeſaid, in the pa- 
riſh and ward aforeſaid; and becauſe this 1s 
not denied, but the ſaid allegation of the ſaid 
A. B. to the court of our ſaid lord the king 
now here appears to be true: therefore the 
ſaid A. B. prays the writ of our lord the king 
of ſcire facias againſt the ſaid E. D. executrix 


of the ſaid teſtament, according to the —_ 
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of the ſtatute in ſuch caſe made and provi- 

ded, to be directed to the ſheriffs of London 
aforeſaid; and it is granted to him, &c. 
whereby it is commanded to the ſheriffs of Scire facias 
London, that by good and lawful men of their awarded. 
bailiwic they make known to the ſaid E. D. 

that ſhe be betore our lord the king at eſt- 

minſter, on next after to 

ſhew, if any thing ſhe has or knows to ſay 

for herſelf, why the ſaid damages in the ſaid 

action ought not to be aſſeſſed and recovered 

by the ſaid A. B. if it ſhall ſeem expedient, 

Sc. At which day before our lord the king 

at Weſtmin/ter came as well the ſaid A. B. by 

his attorney as aforeſaid, as the ſaid E D. in Executrix 
her proper perſon; and the ſheriffs of London, appears. 
to wit, Richard Peers, eſq; and William Naſh, 


elq; return, 
that by virtue of the ſaid writ to them di- Scire feci. 
reed, by and good 


and lawful men of their bailiwic, they had 
made known to the ſaid E. D. that ſhe ſhould 
be before our lord the king at the day and 
place in the faid writ contained, to ſhew as 
the ſaid writ demands and requires; and the 
ſaid E. D. ſays nothing, nor ſhews nor alledges Nil dicit. 
any matter to arreſt final judgment in the ſaid 
action, or why the ſaid damages in the faid 
action ought not to be aſſeſſed and recovered 
by the ſaid 4. B. Therefore at the prayer of Inquiry a- 
the ſaid A. B. by the court of our lord the warded. 
king now here, it is commanded to the ſhe- 
riffs of Londen, that according to the form 
of the ſtatute in ſuch caſe lately made and 
provided, by the oath of twelve good and 
lawful men of their bailiwic they diligently 
inquire 
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inquire what damages the ſaid A. B. has ſuſ- 
tained, as well by occaſion of the premiſſes, 
as for his coſts and charges by him about his 
ſuit in this behalf expended ; and that they 
ſend the inquiſition, which, &c. to our lord 
the king at Weſtminſter, on next after 
under their ſeals, and the ſcals of, 

Tetarn. Sc. together with the writ of our ſaid lord 
the king, now thereupon directed to them. 
The ſame day is given to the ſaid A. B. there 
Sc. At which day before our ſaid lord the 
king at Weſtminſter came the ſaid 4. B. by 
his attorney aforeſaid ; and the ſheriffs of 
London aforcſaid, to wit, and 
ſheriffs of London aforeſaid, 

by virtue of the ſaid writ to them thereupon 
directed, return a certain inquiſition taken be- 
fore them at the Guildball of the city of Lon- 
don, ſituate in the pariſh of Sr. Lawrence in 
the Old Jewry, in the ward of Cheap in the 
ſaid city, on the day of in 
the year of the reign of our ſove- 
reign lord George the third, now king of 
Great Britain, &c. by the oath of twelve, 
Sc. by which it is found, that the ſaid A. B. 
hath ſuſtained damages by occaſion of the 
remiſſes, beſides his coſts and chargts by 
bim about his ſuit in this behalf expended, 
to 58 J. and for theſe colts and charges to 
Final judg- 1 J. 6s. 8 d. It is therefore conſidered, that 
ment. the ſaid A. B. recover againſt the ſaid E. D. 
his damages aforeſaid, by the ſaid inquiſition 
found, in form aforeſaid, as alſo 8 J. 13s. 44. 
which by the court of our ſaid lord the king 
now here were adjudged to the ſaid A. B. by 
his aſſent, of increaſe, for his ſaid coſts and 
charges, 


N 
N 
N 
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charges, which ſaid damages in the whole 

amount to 881 to be levied of the goods pe bonds teſ- 
and chattels of the ſaid C. D. at the time of tatoris. 

his death, in the hands of the ſaid E. D. to 

be adminiſtred, if ſhe has ſo much in her 

hands, Sc. 


Where a judgment by default has been ob- Method te 
tained in an action brought againſt an execu- — 
tor or adminiſtrator, (which is de bonis of the ale penile 
deceaſed only) the way formerly was, on nulla againit exe- 
bona returned on a firri facias, to iſſue out a cutor or ad- 
writ to inquire whether the defendant had miniſtrator. 
waſted any of the eſſects of the deceaſed, and 
upon a devaſtavit returned by inquiſition to 
proceed by ſcire facias, for the defendant to 
ſhew cauſe why the plaintiff ſhould not 
have judgment de bonis propriis; to which ſcire 
facias the defendant might appear and plead 
plene adminiſtravit. Now the Feri facias in- 
quiry and ſcire facias are made out as the 
ſperdier way in one writ; but it is not worth 
while to proceed this way for a ſmall debt, 
the plaintiff being allowed no coſts after the 
firſt judgment, unleſs the defendant appears 
and pleads to the ſcire facias. 

The readier and cheaper method is to bring 

am action of debt on the judgment, ſuggeſt- 

ing a devaſtavit. EE 

Ia the venire, diſtringas and jurata, for a Tn 3 
trial upon a ſcire facias, after the words, Of 2 3 
@ plea of debt or treſpaſs, as the action is, you * upon A 
wa theſe words, //bereupon à ſcire facias, ſci. fa. 

C, 


Ejeftment. 


— 
22 — 
— — 
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Ejectment. 
The nature HIS is an action for a tenant for term 
of an action of years, who is ouſted of his poſſeſſion, 
in ejectment. to recover his term and damages. 
Now the But it is now become the moſt uſual action 


common ae: for trying titles to land, and ſupplies the place 
— of many real actions. 

land. 

The methed And the method is to feign a leaſe and an 


of commen- ejector, and draw a declaration againſt the 
cing the ac. feigned ejector, and ſend a copy thereof to 
; the tenant in poſſeſſion, giving him notice to 
appear and defend his title, or elſe that the 
ejector will ſuffer judgment by default, and 
thereby the tenant will be turned out of poſ- 

ſeſſion. 
' Tenant or And therevpon the tenant or the landlord 
landlord may may be admitted to defend the poſſeſſion or 
be — * title, on entering into a rule of court to be- 
—— — come defendant in the room of the caſual 
| ejector, and to confeſs the leaſe, entry and 


common | 
rule, ouſter at the trial, and inſiſt upon the title 


only. 

A landlord was made defendant, accord- 
ing to ſtat. 11 Geo. 2. c. 19. /. 13. on the 
tenant's non- appearance; and entered into 
the common rule; and thereupon, a ſtay 
of execution againſt the caſual ejector was 
ordered, until this court ſhould make further 
order. 2 Bur. Rep. 756. 

Half a year's notice mutt be given even to 
2 tenant at will of a farm or lands, or to his 
executor, 


r r | A 
. - p 
I 8 | 


5 A . 
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executor, to quit, elſe an ejectment does not 
lie. 3 Wilſ. Rep. 25. 


Of what things it will or will not lie, and of 
the certainty and incertainty of deſcribing 
them. | 


An ejectment lies of a ſtable, as alſo of an 
orchard and of a colledge. Ney 37. Cro. El. 
118, 854. 1 Rol. Rep. 55. Cro. Fac. 655. 
Palm. 337. Hard. 55, 57. Cro. Car. 555. 
Style 215. Of a garden. Godb. 6. 1 Lev. 
58, It lies of a boilery of ſalt. 1 Lev. 114. 
It lies for a pool or ſtanding water. Telv. 143. 
1 Inſt. 5. Regiſt. 227. and for a ſtream or 
running water. 1 Inſt. 5. Of a coal mine. Cro. 
Jac. 150. Noy 121. 1 Rol. Rep. 483. Hard. 
57. Carth. 277. 4 Med. 143. Comb. 201. 
1 Show. Rep. 364. Salk. 255. For a beaſt- 
gate. Andr. 106. 2 Str. 1084. Fora firſt 
mowing. Cro. Car. 262. For herbage. Hard. 
303, 401. For the paſture of 100 ſheep. 
Daliſ. 95. Hard. 58. For tithes. Andr. 
107, Cro. Car. 301. V. Jones 321. 1 Inſt. 
159. Dyer 116. pl. 71. For a rectory for 
a chappel. Latch 62. by the name of a meſ- 
fuage. 11 R. 25. Style 101. Salk, 256. Of 
a hop-yard. Palm 337. Of a houſe. Cro. 
Fac. 654. Palm. 337. 3 Lev. 97. Hard. 
76. Of a chamber in the ſecond ſtory of 
ſuch a houſe. 3 Leon. 210. Ney. 109. Hard. 
57. Of a cloſe called D. containing three 
acres of land. Cro. Fac. 435. Palm. 102. 
4 Mad. 98. Of twenty acres of furze and 
heath. Cro, Car. 179. 1 Med. go, For 


four 
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Cro. 
Eliz. 339. For common of paſture. 1 Sir. 
71. For part of an houſe, 1 Str. 695. 
For an alder carr. in Norfolk, 2 Str. 1062. 
Not for a tenement. 2 Str. 834. Barnard 
K. B. 155. 

An ejectment lies not of pannage, for pan- 
nagio 1s but the priviiege of taking pannage. 
1 Lev. 213. It lies not of a rent or common 
appendant, Cro. Car. 292. Cro. Jac. 146. 
1 Inſt. 9. a. (Nor of a certain rivulet, c. of 
a ſtream of water. Yelv. 143. 1 Brownl. 
142. Popb. 167. ſed vide Godb. 157. Nor 
of a fiſhery in ſuch a river. Cro. Car. 492. 
Cro. Jac. 146. Nor of a croft. Style 30. But 
ſee 1 Lev. 58. Nor of a kitchen. Ney 409. 
Nor of a cloſe. Godb. 53. 11 R. 55. 1 Rol. 
Rep. 55. Bridg. 56. But ſec Cro. Eliz. 235, 
339. Cro. Jac. 654. Owen. 18. Nor of ara- 
ble or paſture land without ſhewing how 
much of one, and how much of the other. 
Bridg. 56. Hard. 133. Palm. 102. 3 Lev. 
97. Salk. 254. Nor for a rod of land. Cro. 
Eliz. 339. 

Ejectment in Ireland of a caſtle, town, and 


lands in Kilbrougb, without expreſſing the 


number and certainty of acres, is inſufficient, 
for upon ſuch a general demand no habere fa- 
cias poſſe ſonem can be awarded and executed. 
Zelv. 118, 

An ejectment lies not of the fourth part 
of a meadow, without ſhewing the number 
of acres the meadow contains. 1 Lev. 213. 

Ejectment for five cloſes of land arable 
and paſture, called Long Furlongs, containing 


ten acres, held ill; the plaintiff ought to 
4 have 


. 


x5 
* 
"= 
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have ſer forth how many acres of arable land, 
and how many acres of paſture diſtinctly, ſo 
as the ſheriff might certainly know what to 
deliver upon the habere facias poſſaſſionem. 
Carth. 204. Cro. Car. 573, 471. Hard. 59. 
Salk. 254. 1 Show. 338. 4 Mod. 42, 97. 
Comb. 198. 

Ejectment in Durbam of mines of coals, 
not ſaying how many. Judgment for plain- 
tiff and affirmed in error; the plaintiff pro- 
ducing ſeveral precedents in Durham, and al- 
ledging all the entries there in ejectment for 
coal-mines were the ſame as in this caſe. 
Carth. 277. 4 Mod. 143. Comb. 201. 1 Show. 
364. Salk. 255. 

An ejectment of one meſſuage or tene- 
ment, naught. Cro. Eli. 186. 3 Leon. 228. 
Poph. 197, 203. Ney 86. Cro. Fac. 125. 
Style 364. 1 Sid. 295. Cro. Elix. 116. 
March 96. 2 Rol. Ar. 80. 

But an ejectment of a meſſuage or tene- 
ment, called the Black Swan, was held to be 
goo . 1 Sid. 295. 3 Med. 238. 4 Mod. 136. 

An cjectment for a meſſuage or burgage is 
good. Hard. 173. Vide Popb. 203. 

An e&je&tment for 100 acres of waſte, or 
for an hundred acres of mountain, naught for 
incertainty. Hard. 57. Palm. 100. Salk. 
255. 1 Show. 338. 

Ejectment tor a houſe, ten acres of land, 
and twenty acres of meadow, by the name 
of a houſe, and ten acres of meadow. Ver- 
dict for the plaintiff, but judgment arreſted 
for repugnancy and incertainty. Telv. 166. 
4 Mag. 143. 


Eject- 
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Ejectment for a manor ſhould deſcribe the 
quantity and ſpecies of land contained therein. 
Hetl. 146. Lit. Rep. 301. Latch. 61. 

Ejectment for ten acres of wood, and ten 
acres of underwood, good, 2 Kol. Rep. 
482. 

An ejectment of all and all manner of 
tithes in D. without ſaying or giving any 
other deſcription of the nature and quality of 
the tithes, naught. 11 Rep. 25. Moor 
837. pl 1130. 1 Kal. Rep. 68. Palm. 101. 


Andr. 107. 


An ejectment pro quadam portione grano- 
rum & foeni good. 11 Rep. 25. Hard, 57, 


Dyer 116. 


An ejectment for a certain place called 
the veſtry in D. good. 3 Lev. 96. 


The form of a declaration in cject ment. 


Eaſter term in the ſixteenth year of king 
George the third. , 


Middleſex, Iobn Den complains of Richard 

Fen, being in the cuſtody of 
the marſhal of the Mar/halſea of our lord the 
king beſore the king himſelf, for that, to wit, 
that whereas E. W. eſq; on the tenth day of 
May in the fifth year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, Sc. at Weſtminſter in the 


county of Middleſex, had demiſed and grant- 


ed, and to farm lett to the ſaid John Den four 
meſſuages, (reciting the parcels) with the ap- 


purtenances, ſituate, lying and being in the 
pariſh 


in the Court ok Ring's Bench. 


pariſh of (the place where the premiſſes lie) 
in the county aforeſaid; to have and to hold 
the ſaid tenements, with the appurtenances 


aforeſaid, to the ſaid A. B. and his aſſigns, 


from the twenty- fifth day of March then laſt 
paſt, unto the full end and term of five years 
thence next enſuing, and fully to be complete 
and ended; by virtue of which ſaid demiſe 
the ſaid John Den entered into the ſaid tene- 
ments, with the appurtenances, and was poſ- 
ſeſſed thereof, until the ſaid Richard Fen af- 
terwards, to wit, on the ſaid tenth day of 
May in the fifth year aforeſaid, with force 
and arms, Sc. entered on the tenements 
aforeſaid, with the appurtenances, in and 
upon the poſſeſſion of the ſaid John Den, and 
ejected, drove out and amoved the ſaid 
John Den from his ſaid farm, his ſaid term 
not being yet ended, and kept out, and ſtill 
keeps out the ſaid John Den ſo ejected, 
drove out and amoved from his ſaid poſſeſ- 
ſion, and then and there did other injuries 
to him, againſt the peace of our lord the now 
king, and to the damage of the ſaid Foby 
Den of ten pounds ; and thereupon he brings 
ſuit, Sc. 


Robert Bicknell for the plaintiff, 
for the detendant. 
Jobn Doe 
Pledges to proc} and - 
Richard Roe. 
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Notice to be wrote under the declaration 
for the tenant in poſſeſſion. 


Mr. 


7 

Notice to be I am informed that you are in poſſeſſion, 
wrote under or claim title to the premiſſes in this declara- 
declaration. tion of ejectment mentioned, or to ſame part 
thereof, and I being ſucd in this action as a 
caſual cjector, and having no claim or title to 
the ſaid premiſſes, do adviſe you to appear on 
the firſt day of next Trinity term in his ma- 
jeſty's court of King's Bench at Weſtminſter, 
by ſome attorney of that court, and then and 
there by rule of the ſame court, to cauſe 
yourſelf to be made defendant in my ſtead; 
otherwiſe I ſhall ſuffer judgment to be en- 
tered againſt me, and you will be turned out 
of poſſeſſion. 

Your friend, 
22d May 1776. Richard Fen. 


The notice to appear to an action of 
ejectment muſt be to appear in the next 
term to that of which the declaration is in- 
tituled, in the court of King's Bench, but 
otherwiſe in the court of Common Pleas. Say. 
Rep. 49, 50. 

To be deli: A true copy of this declaration and notice 
vered to te- muſt be delivered perſonally to the tenant or 
nant or wife, to his wife, to whom at the time of the de- 
aud notice to ljvery the notice ſhould be read over, or an 
be read, &c. : : 
account given of the contents and meaning 
thereof. 
Delivered to A copy of the declaration, and notice left 
his ſor, for the tenant with his ſon, daughter, or 
ſervant, 
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ſervant, he being abroad or out of the way, is daughter or 


; a - 7 t, not 
not a good delivery, unleſs it evidently appear „ 


to the court, that ſuch declaration and notice proved to 
came to bis hands before the eſſoin-day of come to his 
the term, and that on receipt thereof he very hands, and 
well underſtood the contents and meaning of be knew = 
the notice; and in ſuch caſe it has been held * 8 

a good delivery. See Salk. 255. Pl. 5. 

The delivery of the declaration on a Sun- Not good de- 
day, or after, or even upon the eſſoin- day that very on a 
term wherein the defendant is to appear, is . 
void. 

Upon affidavit that they had tendered a Rule that 
declaration in ejectment, and that the ſer- 2 
vants refuſed to call their maſter, or receive che bone 
it, ſaying they had orders to take no papers; ſhall be good 
it was ordered that leaving it at the houſe ſervice. 
ſhould be ſufficient. 1 Str. 575. 

If the tenant do * not appear and enter into If tenant does 
the common rule, the plaintiff may, on affi- E 
davit of delivery of the declaration, move have rule for 
the court, that unleſs the tenant in poſſeſſion judgment. 
will enter into ſuch a rule, judgment may be 
entered againſt the caſual ejector. 

If the tenant in poſſeſſion abſconds, the 
court will, upon ſervice of his niece, the 
only manager of his houſe and reſident in 
It, and fixing up another copy on the pre- 
miſſes, make a rule to ſhew cauſe, why judg- 
ment ſhould not be entered up againſt the 
caſual ejector, and will further order, * that 


notice of ſuch rule to any perſon in the houſe 


——_— 


Which he cannot do, after the time for his ap- 
Pearance is elapled, Say. Rep. 151, 
K 


k 2 be 


Affidavit of 
ſervice of de- 
claration in 
ejectment. 
Lilly's Ent. 
203. 
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be ſufficient, or if no perſon be in the houſe, 
then to be fixed on the door, c. 2 Bur, 
Nep. 1116. 

Tenant in poſſeſſion was perſonated at the 
time of ſervice by another, who accepted the 
ſervice in her name; this court made a rule 
to ſhew cauſe, © why it ſhould not be deem- 
ed good ſervice upon the tenant himſelf, and 
why judgment ſhould not be ſigned againſt 
the caſual ejector, in default of his appearing, 
and that leaving a copy of this rule at his 
houſe with ſome perſon there, or (if no one 
to be met with) affixing it on the door, ſhall 
be good ſervice of it,” which rule was made 
abſolute on a proper affidavit : and this court 
will make a like rule (with a retroſpe) upon 


ſervice of a copy of the declaration on a ſer- 


vant in the houſe of an abſconding tenant in 
poſſeſſion, or of one who keeps out of the 
way to prevent being ſerved. 2 Bur. Kep. 
1181, 1182, 


* Affidavit. 

G. H. of, Sc. maketh oath, That he the 
deponent, on the day of 
laſt, delivered a true copy of the declaration, 
and notice hereunto annexed, to 
tenant in poſſeſſion of the premiſſes in the 
ſaid declaration mentioned, and at the ſame 
time told him, that it was a declaration in 
ejectment, and that unleſs he did appear by 
ſome attorney of the court of King's Bench, 
the firſt day of this preſent Michaelmas term, 
there would be a judgment thereupon againſt 
the defendant by default, and he would be 
turned out of poſſeſſion, or words to that 
effect. 

The 
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The affidavit muſt be poſitive that the te- Affidavit 
nant is tenant in poſſeſſion, for information mul be po. 


i : finve that the 
or belief in this caſe will not do. : EC. 


nant in poſſeſſion, and, not on information, 

If the plaintiff does not move for judg- 1 muſt 
ment in the term wherein the tenant had no- a 
tice to appear, the court will not grant a rule the ſame 


for judgment. See Salk. 257+ pl. 9. term tenant 


had notice 


Where the premiſſes ſued for lie in London * 72 
or Middleſex, if the notice to the tenant at the . ws 
bottom of the declaration be to appear the the premiſſes 
next term generally, without expreſſing any lie ia Lon- 
day in the term, the tenant im poſſeſſion has don or Mid- 


| dleſex, and 
the whole term to appear in. netice 0 


appear of the next term generally, 


It the notice be to appear the firſt day of What time to 
the term, or the beginning of the term, (the "PRA = 
premiſſes lying in London or Middleſex) the the firſt day, 
tenant in poſſeſſion by the courſe of the court, or beginning 
has four days incluſive, next after the mo- of the term. 
tion made for judgment, to appear and make 125 
his defence, it the motion be made early in | 
the term; otherwiſe the court will allow only po 
one or two days, and ſometimes will order of 
the tenant to appear immediately, that the 
plaintiff may be able to give notice of trial 
within term. 

Bur if the plaintiff does not move for judg- 
ment before the laſt four days of the term, 
the tenant will have until two days before the 
eſſoin-· day of the ſubſequent term, to appear 
and make his defence. 

K k 3 Where 
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What time Where the lands lie in any other county 
—_ in any than London or Middleſex, the tenant in pol- 
„ although the declaration be delivered 
before the eſſoin- day of Eaſter or Michaelmas 
term, has four days after the end of the next 
iſſuable term to appear. 
What time And if the lands lie in Cumberland, or any 
when in other county where the judges go but once a 
9 year, the tenant in poſſeſſion may appear at 
county where any time within four days next after the end 
judges go but of the term preceding the aſſiſes to be held 
once a year. for ſuch county. 
Method of The method of appearing is, by the attor- 
appearing. ney for the defendant leaving the following 
rule ſigned. by himſelf, at the chambers of 
obe of the judges, and giving notice thereof 
to the plaintiff's attorney, who mult alſo ſign 
the rule. 


Saturday next after eight days of the purification 
of the Bleſſed Virgin Mary, in the ſixteenth 
*- year of king George 1he thirg. 


Rule for Roe on demiſes of } J TNleſs the tenant in 
judgment a- Northey, % poſſeſſion of the pre- 
gainſt the ca- and Green, %; miſſes in queſtion ſhall ap- 

ſual ejector. 4 a 
70 pear and plead to iſſue on 
Doe. Thur day next after the end 
7 of the term, Let judg- 
ment be entered for the plaintiff againſt the 
now defendant Doe, by default; upon the 

motion of Mr. Holt, 


Let the rule be entered. 
By the court. 


| Friday 
[ 
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Friday next after eight days of the purification 
of the Bleſſed Virgin Mary, in the ſixteenth 
year of king George the third. 


Roe on ſeveral) Nleſs Jm Blaxland, 
demiſes of Jol- | Thomes Ranſom, John 
liffe, knt. and , S1mmons, William Gore, 
Green, %; | Thomas Gilbert and Stephen 

Ladd, tenants in poſſeſſion 

Doe. Jof part of the premiſles in 
queſtion, ſhall appear and 

plead to iſſue on Tueſday next after the end 
of the term, Let judgment be entered for 
the plaintiff againſt the now defendant Doe 
by default. But execution ſhall iſſue for ſuch 
parts of the premiſſes only as are in their 
reſpective polleſſions; upon the motion of 

Mr. Pigot.. 


Let the rule be entered. 


By the court. 


Michaelmas term in the jixteenth year of Role by con- 
king George the third. ſent. 


T is ordered by the conſent of the attor- a. B. againſt 
nies of both parties, that G. H. be made C. D. tor 
d fendant in the ſtead of the now de endant [94ming the 


C. D. and do appear forthwith at the ſuit of rw —_ 


the plaintiff, and file common bail, and re- f 

ceive a declaration in an action of treſpaſs, A, 

and ejectment for the Pi in ou wiſe of E. F, 
a 


504 


Rule thereon 
drawn up by 
the clerk of 
the rules, 


Defendant's 
attorney to 
file common 
bail, and re- 
ceive decla- 
ration, and 
plead Not 


guilty. 
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and forthwith plead thereto, Not guilty, and 
upon trial of the iſſue confeſs leaſe, entry and 
ouſter, and inſiſt upon the title only; other- 
wiſe let judgment be entered for the plaintiff 
againſt the now defendant C. D by default; 
and if upon the trial of the iſſue, the ſaid 
G. H. ſnall not confeſs leaſe, entry and ouſter, 
whereby the plaintiff ſhall not be able fur- 
ther to proſecute his bill againſt the ſaid C. II. 
then no coſts ſhall be allowed for not fur- 
ther proſecuting the ſame; but the ſaid G. JI. 
ſhall pay coſts to the plaintiff in that caſe to 
be taxed: and it is further ordered, that if 
upon the trial of the ſaid iſſue, a verdict ſhall 
be given for the ſaid G. H. or it ſhall happen 
chat the plaintiff ſhall not further proſecute 


his ſaid bill for any other cauſe than for not 


confeſſing leaſe, entry and ouſter, then the 
leſſor of the plaintiff ſhall pay to the ſaid 
G. H. his coſts in that behalf to be adjudged. 


R. B. for the plaintiff. 
A. S. for the defendant, 


This rule, or rather agreement for a rule, 
after ſigned by the plaintiff's attorney, and 
by the judge, at whoſe chamber it was left, 
muſt be carried to the clerk of the rules, who 
draws up the rule of court from it, of which 
each attorney ſhould beſpeak and take a 
copy. | 
Then the attorney for the defendant muſt 
file common bail on a cepi corpus, and on re- 
ceiving a declaration with the new defendant's 
name in it, inſtead of the caſual ejector's, im- 
mediately plead the general iſſue, and _ 

g the 


in the Court ok King's Bench. 505 


the proceeding to trial is as in other caſes, 
But it is uſual, after the rule is drawn up, to 
make up the iſſue with the new defendant's 
name inſtead of the caſual ejector's, and de- 
liver it to the attorney, with a copy of the 
rule, without delivering a declaration. 

If the tenant in poſſeſſion does not appear But if tenant 
by the time he ought, and enter into this in poſlcfiion 
rule by conſent, you draw up the rule for 8 — 
judgment, may * ſign judgment againſt the nent —— 
caſual ejector, and have a writ of poſſeſſion 


caſual ejec- 
of the premiſſes. : tor, 


And now at this day, to wit, next Judgment by 
after (the firſt day of the next term) nil 5 pe 
to which day the ſaid C. D. had leave to im- f ad 
parle to the ſaid bill, and then to anſwer, „ith an im- 
Sc. before our lord the king at Weſtminſter parlance to 
came the ſaid A. B. by his attorney aforeſaid : the _— 
And the ſaid A. B. prays that the ſaid C. D. 2 
may anſwer his ſaid declaration; and the ſaid : 

C. D. although at the ſame day ſolemnly de- 
manded, comes not, neither does he ſay any 
thing in bar or precluſion of the ſaid action 
of the ſaid A. B. whereby the ſaid A. B. re- 
mains thereof undefended againſt the ſaid 
C. D. &c. Therefore it is conſidered, that 
the ſaid A. B. recover againſt the ſaid C. D. 
his term yet to come of and in the ſaid tene- 


ments, with the appurtenances, and alſo his 


—— 


Judgment ſigned againſt the caſual ejector in the 
morning of the filth day, after the end of the term, 
wherein the judgment was moved for, too ſoon, it 
ſhould not have been ſigned till the afternoon, Say, 
Rep. 303. 


4 damages, 
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| damages, by occaſion of the ſaid treſpaſs and 
Remittit ejectment; and upon this the ſaid A. B. freely 
mna. here in court remits to the ſaid C. D. as well 
all ſuch damages, coſts and chatges, as may 
be adjudged to the ſaid A. B. in this behalf, 
as all judgments and executions for the ſaid 
damages, coſts and charges: therefore let 
the ſaid C. D. be diſcharged from the ſaid da- 
mages, eoſts and charges; and the ſaid A. B. 
craves the writ of our lord the king, to be 
directed to the ſheriff of to 
cauſe him to have poſſeſſion of his faid term 
yet to come of and in the ſaid tenements, 
with the appurtenances; and it is granted to 
him, returnable before our lord the king at 
Weſtminſter, on next after 
The ſame day is given to the ſaid A. B. there, 
Sc. : 


Judgment of And the ſaid C. D. by R. R. his attorney, 

the ſame term comes and defends the force and injury, when, 

2 de- c. and ſays nothing in bar or precluſion of 

the ſaid action of the ſaid A. B. but made de- 

fault, whereby the ſaid 4. B. remains thereof 
undefended | as before.] 

Judgment a- Where judgment is obtained againſt the 

= the ca· caſual ejector, and a trial is not loſt, the court 

ual ejector oa 

ſet aſide on will, on payment of coſts, and entering into 

terms. the common rule for confeſſing leaſe, entry 
and ouſter, ſet aſide ſuch judgment as in other 
actions, and not put the tenant to the charge 
and hazard of recovering back his poſſeſſion 
by another action. 

Who ſhall be No perſon ſhall be admitted to be defen- 


admitted to dant in ejectment with the tenant in poſſeſſion, 
but 
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but he that hath been in poſſeſſion or receives 
the rents *. | 

The +landlord may be joined a defendant 
with the tenant in poſſeſiion, if he requeſt it, 
but cannot be compelled to join; and though 
the landlord ſhould be a member of parlia- 


— 


I cannot here omit taking notice of a moſt uncom- 
mon endeavour to deprive a fellow-ſubje& of his right, 
eſpecially as the attempt was made by one of my profeſ- 
ſion under colour of law, and the above act of parlia- 
ment: a gentleman let one of the fraternity a ſett of 
chambers in the Temple for the remainder of an unex- 
pired term: after the landlord found he could get neither 
rent nor poſſeſſion, having endeavoured to do it to no 
purpoſe, for upwards of a year after the expiration of 
the term, he ſerved his tenant with a declaration in 
ejectment, when the tenant by virtue of the above act of 
parliament made one who was an utter ſtranger to his 
landlord, who never was in poſſeſſion of the chambers, 
and who never received any rent for them, enter into 
the common rule, as the landlord, to defend his title to 
the premiſſes in queſtion, and all this was declared to be 
agreeable to the ſaid act of parliament, and the rules of 
this court, However upon a true repreſentaticn of the 
whole matter to the court, it was pleaſed to order an 
attachment againſt the tenant unleſs cauſe, and ſeemed 
tothink the rules of the court in regard tothis caſe were 
defective, and that no perſon ought to be admitted to 
defend his title, unleſs he made an affidavit that he had 
ſome. I humbly hope my lord chief juſtice Mansfeld 
will excuſe my preſuming to uſe an expreſſion I had the 
honour of hearing his lordſhip make upon a like occa- 
ſion, viz. That endeavouring to make that law, which 
the legiflature intended for the ſafety and ſecurity of 
the ſubject, his ruin and deſtruction, was /eerbing the kid 
in its mother”s milk. 

_ + Where the landlord is made defendant, the plain - 
tiff muſt prove the defendant's tenant in poſſeſſion of 
the premiſſes in queſtion. Wil/. Rep. B. R. 220. 


4 ment, 
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join as de- 


fendant with 
the tenant. 
Landlord 
may be joĩn- 
edon requeſt, 
but not com- 
pelled to 
join. 
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ment, he muſt be joined, and cannot be 
compelled to waive his privilege. Salk. 236. 
Any perſon Any perſon claiming right to the premiſſes 
claiming title in queſtion, may, with leave of the court, 
may be made be made a defendant with the tenant in poſ- 
defendant ſeſſion; but the court never permits ſuch per- 
with the te- x 
2 ſons to defend alone without the tenant. 

But great inconveniencies having happened 
by tenants refuſing to appear to ſuch eject- 
ments, or ſuffer their landlords to take on 

Landlord im- them the defence thereof; by fat. 11 Geo. 2. 

powered to c. 19. the court may ſuffer the landlord to 

ar ws Co make himſelf defendant, by joining with the 

kc. © tenant, in caſe he ſhall appear; but if the te- 
nant ſhall refuſe to appear, judgment ſhall be 
ſigned againſt the calual ejector for want there- 
of: but if the landlord of any part of the 
land, &c. ſhall deſire to appear by himſelf, 
and conſent to enter into the like rule that 
the tenant, in caſe he had appeared, ought 
to have done, then the court ſhall permit 
ſuch landlord ſo to do, and order a ſtay of 
execution upon ſuch judgment againſt the 
caſual ejector, until they ſhall further order 
therein. 

And by the ſame ſtatute, a tenant, to 

— 3 whom any declaration in ejectment ſhall be 
creting de- delivered, ſhall forthwith give notice thereof 
clarauon in to his landlord, under penalty of forfeiting 
<jeament- the value of three years improved or rack 
rent. 
Defendant to Where a defendant ſhall enter into the 
give a note of common rule to confeſs leaſe, entry and ou- 
= 2 ſter, for ſo much of the tenements mentioned 
r in the declaration, as are in the poſſeſſion of 
the Khele. ſuch defendant, or of his under-tenants, the 


attorney 


Ws 2 * N W 3 
N 3 
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attorney of ſuch defendant ſhall forthwith 
deliver to the attorney of the plaintiff a note 
in writing of the tenements ſo in the poſſeſ- 
ſion of ſuch defendant, or of his under- 
tenants. Trin. 15 Car. 2. 

If at the trial the defendant will not ap- Proceeding 
pear, and confeſs leaſe, entry and ouſter ; the —_— the 
courſe is to call the defendant, and his attor- , rea if 
ney, if he be within the rule, and then to confeſs leaſe, 
call the plaintiff himſelf, and nonſuit him, entry and 
and then upon the return of the poſtea, judg- oulter at the 
ment will be given againſt the caſual ejector; 1 
alſo the maſter will tax coſts upon the rule 
for conſeſſing leaſe, entry and ouſter; and 
if theſe be demanded of the defendant, and 
not paid, the court upon affidavit will grant 
an attachment. Salk. 259. 

And where there are ſeveral defendants, Where ſeve- 
and at the trial ſome of them will not ap- ral cefen- 
pear, and confeſs leaſe, entry and ouſter, _ _ »f 
and they who do appear will not confeſs 7 = 
leaſe, entry and ouſter, for thoſe who do not ſome will. 
appear, the plaintiff ſhall not be nonſuited, 
but they who do not appear ſhall be found 
not guilty, and the plaintiff ſhall proceed to 
trial againſt thoſe who appear, and may enter 
up judgment againſt the caſual ejector, and 
have execution thereon againſt the lands of 
thoſe who did not appear, notwithſtanding 
they were found not guilty upon the trial. 

But where the defendant's not confeſſing Hos if the 
leaſe, entry and ouſter, is with reſpect to ſome not conſe x. 
variance, and the defendant on that account ing is in re- 
makes no defence, judgment ſhall not be en- ſpect to ſome 
tered againſt the caſual ejector, neither ſhall dance. 

the 
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the plaintiff have any coſts; and yet this caſe 
is not provided for in the rule by conſent. 
How to pro- Where a verdict ſhall be given tor the de- 
ceed where fendant, or the plaintiff ſhall be nonſuited 
rey by for any other caule than for the detendant's 
merits, or not confeſſing leaſe, entry and ouſter, the de- 
verdict for fendant mult proceed to tax his coſts on the 
the defen- poſtea, as in other actions, and ſue out a ca- 
3 pias ad ſatisfaciendum againſt the plaintiff; 
and if upon ſhewing the ſaid writ under ſeal 
to the leſſor of the plaintiff, and ſerving him 
with a copy of the rule by conſent, to con- 
feſs leaſe, entry and ouſter, the lefſor of the 
plaintiff does not pay the coſts, the court will 
grant an attachment againit him. 
The leffor of Where there is a recovery in ejectment by 
the plaintiff, verdict, an action may be brought to recover 
or the plain- the meſne profits from the time of the defen- 
— my Cant's entry laid in the declaration; and at 
ring an AC- . 3 
tion for the the trial it is not neceſſary to prove any entry 
meſne pro- of the defendant, becauſe the defendant doth 
kts, in the rule confeſs leaſe, entry and ouſter; and 
alſo an entry upon the plaintiff by the de- 
fendant is tound by the verdi& againſt him. 
And this action may be brought either by 
the plaintiff in the action, or by the leffor* 
of the plaintiff, and where the plaintiff brings 
it, he need only at the trial to produce his 
poſtea of his recovery; but where the leſſor 
brings it, he muſt prove his title over again 
if it be inſiſted on by the other ſide, or elle 


he will be nonſuited. 


* 


— — — *— 


* Or in the name of the leſſee, for it is equally the 
action of the leſſor of the plaintiff, 2 Bur. Rep. 668. 
The 


in the Court ok King's Bench. 511 


The court takes notice judicially that the 
leſſor of the plaintiff, in an ejectment, ¶ Med. 

Rep. 232. ] is the perſon intereſted, and that Releaſe of 
the plaintiff is a mere nominal perſon, [2 Stra. 23 or 
900.] and truſtee for the leſſor, [ Salk. 260.] — * 
and being in the nature of an officer of the contempt. 
court, and within the power and controul 

thereof [ Skin. 247. Bur Rep. 668. 3 Bur. Rep. 

1292, 1294, 1295 ] If the plaintiff releaſes 

the action, or if the leſſee releaſes the da- 

mages in an action brought by the leſſor, 

(after recovery in the ejectment) for the 

meſne profits, [Mod. Rep. 252. Salk. 260. 

Skin. 247.] the court will nat only ſet aſide 

the releaſe, { Skin. 247. ] as tending to defeat 
proceedings inſtituted by the court to try the 

right, but alſo puniſh the plaintiff or leſſee 

for the contempt, | 2 Stra. 899, goo. ] by com- 

mitting him, Salt. 2 60. 

If the demiſe be laid to be on a day after the Demiſe may 
end of the term of which the declaration be on a day 
againſt the caſual ejector is, it is well; as if for 3 
non-payment of rent at Michaelmas a declara- laration a. 
tion as of the laſt Trinity term on a demiſe in gainſt u 
October following, be delivered before the eſ- ejeclor 1s. 
ſoin- day of Michaclmas term, it the tenant 
does not appear, he can take no exception to 4s, 
the proceedings, as not being 2 party; if he 
does appcar, he muſt enter into the common 
rule to confeſs leaſe, entry and ouſter, and 
thereby undertakes to receive a new declata- 
tion, which will then be of Micharlmas term, 
and conſequently ſublequert to the day of 
the demiſe. | 

Where the leſſor of the plaintiff is an in- Howdeclara- 
fant, the declaration ought to ſet forth a [222 a e 


he when an 


* 9 
le aſe infant leſſor. 
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leaſe by deed, and alfo rendering ſome rent, 
though it be bur five ſhillings, otherwiſe the 
leaſe will be void; whereas this leaſe ſo de- 


clared upon, and which muſt be confeſſed by 


the defendant in his rule of leaſe, entry and 
ouſter, is not void, but voidable; and altho 
this is really but a fictitious leaſe, and only to 
try the title, yet it muſt be a good leaſe in 
law; if it is not, the action will not lie upon 
it. See 2 Leon. caſe 275. fol. 218, 6 Mad. 
Rep. 248. 
On demiſeof f an ejectment be brought on the demiſe 
_— — of an infant, the court will ſtay the proceed- 
— A ings *till a ſufficient plaintiff be named, or 
curity for de- ſome perſon undertake on behalf of the in- 
fendant's fant to pay ſuch coſts as ſhall be adjudged to 
* the defendant. Vide 1 Str. 694. 2 Str. 932. 
2 Kel. 65. pl. 2 Barnard K. B. 140. Will. 
Kep. B. R. 130. | 
Proceedings were ſtayed *till the leſſor of 
the plaintiff ſhould give ſecurity for the coſts, 
his reſidence being in Ireland, although this 
ejectment was brought under the direction 
of the court of Chancery, and 40 l. ſecurity 
had been already given there. 2 Bur. Rep. 
1177. 
When leaſe Where the houſe is empty, the lands un- 
ſealed on the tenanted, and the proceedings are in the old 
——— way by ſealing a leaſe on the premiſſes ; on 
an affidavit the motion for judgment there muſt be an 
ef the whole affidavit of the ſealing the leaſe, and the pur- 
proceeding, port of it ought to be ſhortly ſet forth in the 
affidavit, and alſo in what manner the defen- 
dant got the poſſeſſion given to and taken 


from the leſſee, (who is always made * 
ow 


: 

: 
ö 
} 
: 
g 
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how the declaration was delivered to the de- 
fendant, that the. court may judge of the re- 
gulirity ot the proceedings. 

A motion was made ior judgment in eject- 
ment upon a leaſe ſealed on the land, and de- 
nied; for per cur,” you mult try it. Comb, 
12. 
Where half a year's rent ſhall be in ar- By gar. 4. 
rear, the Jandlord having a right to re-enter Geo. 2. de- 
for non-payment, may ſerve a declaration in Claration may 
cjectment without a formal demand or re- ew ans. 
entry, or affix ſuch declaration on the door of the houſe, 
any demiſed meſſuage, or notorious part of &c. 
the land, which ſhall be_ deemed a legal ſer- 
vice; and on proof that half a year's rent 
was due beiore the declaration was ſerved, 
and no ſufficient diſtreſs on the premiſſes 
countervailing the arrears of the rent then 
due, the leſſor ſhall recover. Sat. 4 Geo. 2. 


. . 


But in moving for judgment in this caſe Of purport of 
there mult be an affidavit, that there was half affidavit on 
a year's rent in arrear before declaration ſer- motion for 
ved, that the leſſor of the plaintiff had a right Judgment. 
to re-enter, that no ſufficient diſtreſs was to be 


found on the premiſſes countervailing the ar- 


rears of rent then due, that the premiſles 
were untenanted, or that the defendant could 
not be legally ſerved with the declaration, 
(as the caſe is) and that a copy of the decla- 
ration was affixed on the moſt notorious, and 
what port of the premiſſes, or the court will 
not give a rule for judgment. 
If the tenant (in this caſe) before trial will On payment 
either tender to the plaintiff, or bring into f tent and 


coſts before 
court, the rent in arrear, together with coſts, tial, pro- 


Vo L. I. 1 U all ceedings to 
ceaſe. 
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all further proceedings ſhall ceaſe. Stat. 
Geo. 2. c. 28, 
In theſe caſes In thele caſes the like time is allowed, for 
— I the late tenant or other perſons claiming title 
o ap- | ; . 
pear as to te- to the premiſſes, to appear, as is allowed for 
* in poſ. the appearance of tenants in poſſeſſion, 
emon, 
Method of Landlords being often great ſufferers by 
getting pol. tenants running away in arrear, and refuſin 
As where to deliver up poſſeſſion, whereby the land 
enant runs 
away a year's lords have been put to the expence of recover- 
rent in artear, ing poſſeſſion by ejectment; by fat. 11. Geo, 2. 
and leaves the c. 19. If any tenant holding at a rack rent, 
ee vn- or where rent reſerved ſhall be three fourths 
Stat. ec of the yearly value, who ſhall be in arrear 
D for one year's rent, ſhall deſert the pre miſſes, 
and leave the ſame, ſo as no ſufficient diſtreſs 
can be had, two juſtices of the peace, (ha- 
ving no intereſt in the db) the re- 
queſt of the landlord, may go and view the 
ſame, and affix on the moſt notorious part 
of the premiſſes, notice in writing, what day 
(at diſtance of fourteen days at leaſt) they will 
return to take a ſecond view thereof; and if 
on ſuch ſecond view the tenant, or ſome per- 
ſon on his behalf, ſhall not pay the rent in 
arrear, and there ſhall be no ſufficient diſtreſs, 
the juſtices may put the landlord into poſſeſ- 
ſion, and the leaſe thereof to ſuch tenant as 
to any demile ſhall be void. 


* we WW * — he 


in the Court of King's Bench, 


A nifi prius record in ejeftment. 


Pleas before our lord the king at Weſtminſter, 
of the term of St. Michael in the ſixteenth 
year of the reign of our ſovereign lord George 
the third, by the grace of God, of Great 
Britain, France and Ireland, king, defender 
of the faith, &c. and in the year of our 
lord 1776. 


Middleſex, DE it remembered, that on Mon- 
to wit. day next after three weeks 
from the day of S/. Michael in this ſame term 
before our lord the king at Weſtminſter, Peter 
Noble comes by Anthony Beckwith his attor- 
ney, and now brings here into the court of 
our ſaid lord the king his certain bill againſt 
William 1 hompſon, being in the cuſtody of 
the marſhal of the Marſbalſea of our lord the 
king before the king himſelf, of a plea of 
treſpaſs and ejectment of farm; and there 
are pledges of proſecuting, to wit, Jobn Doe 
and Richard Roe; which ſaid bill follows in 
theſe words: Mzrddleſex, to wit, Peter Noble 
complains of Milliam Thompſon, being in 
the cuſtody of the marihal of the Mar/hal/ea 
of our lord the king before the king bim- 
felf, for that, to wit, that whereas Robert 
William ſon, gentleman, on the twenty-firſt 
day of Fanuary in the ſeventh year of the 
reign of our ſovereign lord George the third, 
now king of Great Britain, Sc. at the pa- 
riſh of St, James Clerkenwell in the county of 
Middleſex, had demiſed, granted, and to 

L12 farm 
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farm let to the ſaid Peter Noble twenty me- 
ſuages with the appurtenances, ſituate, ly- 
ing and being in the pariſh of St. James 
Clerkenwel| in the ſaid county of Middleſex ; 
to have and to hold the ſaid meſſuages with 
the appurtenances to the ſaid Peter and his 
aſſigns, from the twenty-fifth day of Decem- 
ber then laſt paſt unto the full end and term 
of five years from thence next enſuing, and 
fully to be complete and ended; by virtue 
of which demiſe the ſaid Peter entered into 
the ſaid meſſuages, with the appurtenances, 
and was poſſeſſed thereof until the ſaid Mil- 
liam afterwards, to wit, on the ſaid twenty- 
firſt day of January in the ſeventh year afore- 
ſaid, with force and arms, Sc. entered on 
the meſſuages aforeſaid, with the appurte- 
nances, in and upon the poſſeſſion of the ſaid 
Peter, and ejected, drove out and amoved 
the ſaid Peter from his ſaid farm, his ſaid 
term not being yet expired, and thereupon 
kept out and ſtill keeps out from his ſaid 
poſſeſſion the ſaid Peter ſo ejected, drove out 
and amoved, and then and there did other 
injuries to the ſaid Peter, againſt the peace of 
the preſent king, and to the damage of the 
ſaid Peter of ten pounds; and therefore he 
brings ſuit, &c. 

And the ſaid Villiam, by Thomas Smith 
his attorney, comes and defends the force, 
injury and damages, and whatever elſe he 


- ought to defend, when and where the court 


will take the ſame into conſideration ; and 
ſaith, that he is in nothing guilty of the treſ- 
paſs and ejectment aforeſaid, as the ſaid Peter 
above complains againſt him; and of this he 


Puts 


in the Court of King's Bench. 


puts himſelf upon his country; and the ſaid 


Peter likewiſe : therefore let a jury there- Venire, 


upon come before our lord the king at Wel- 
minſter, on Tueſday next after fifteen days of 
St. Martin; and who are in no wiſe of kin 
either to the ſaid Peter or to the ſaid Mil- 
liam, to take cognizance upon their oaths 
of the whole truth of the premiſſes, becaule 
as well the ſaid William as the ſaid Peter 
have put themſelves upon that jury, The 
ſame day is given to the parties aforeſaid at 


the ſame place. 


Pleas before our lord the king at Weſtminſter, 
of the term of St. Michael in the ſixteenth 
year of the reign of our ſovereign lord George 
the third, by the grace of God of Great 
Britain, France and Ireland, king, defender 
of the faith, &c. and in the year of our 
lord, 1776. 


Middleſex, HE jury between Peter Noble, Jurata, 


to wit. plaintiff, by his attorney, and 
William Thompſon, defendant, of a plea of 
treſpaſs and ejectment of farm, is reſpited 
before our lord the king at Weſtminſter until 
Tueſcday next after the octave of St. Hilary, 
unleſs the king's right truſty and well-be- 
loved William lord Mansfield his majeſty's 
chief juſtice aſſigned to hold pleas before the 
king himſelf, ſhall firſt come on Wedneſday 
the twenty-ninth day of November, at Weſt- 
minſter-ball in the county of Middleſex afore- 
ſaid, according to the form of the ſtatute in 
ſuch caſe made and provided, for default of 
L1z3 the 
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the jurors, becauſe none of them did appear; 
therefore let the ſherift have the bodies of 
the ſaid jurors to make the ſaid jury between 
the partics aforeſaid, of the plea aforeſaid ac- 
cordingly. The ſame day is given to the 
parties aforeſaid, at the ſame place. 


Proceecing As many prefer the meth-d of proceeding 
En. by original in this action, on account of the 
difficulty and expence the defendant may be 
at in obrai: ung and pioceeuing on a writ of 
error in parl:ament to reverſe the judgment; 
I ſhall give 1-me few precedents in that way. 
The rule by conſent is the ſame, only 
leave out theſe words, and file common bail, 
and inſtead of the word 6://, tay writ. 


Eaſter term in the ſixteenth year of king George 
the third. 


Iſue in eject- Berk, Qmon Winch, late of Bray in the 

ment by ori- 20 wit. county aforeſaid, gent. was attached 
ginal on a 

double de. to anſwer Thomas Barker, gent. of a plea, 

miſe, wherefore with force and arms, into fix mel- 

Salk. 774. ſuages, ſix cottages, ſixty acres of land, ſixty 

acres of meadow, three hundred acres of pa- 

ſture, and forty acres of wood, with the ap- 

purtenances, in the pariſh of Bray in the ſaid 

county of Berks, which William Tieldall and 

Rebecca his wife had demiſed to the ſaid 70. 

mas for a term which is not yet expired, and 

into ſix other meſſuages, ſix other cottages, 

ſix other acres of land, ſixty other acres of 

meadow, and three hundred other acres of 

paſture, and forty other acres of wood, * 

the 
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the appurtenances, in the ſaid pariſh of Bray, 
which John Li/gold the younger had demiſed 
to the ſaid Thomas for a term which 1s not 
yet expired, he entered, and ejected him the 
ſaid Thomas Barker from his ſaid farms, and 
did other injuries to him, to the great da- 
mage of the ſaid Thomas, and againſt the 
peace of the preſent king, &c. and where- 
upon the ſaid Thomas Barker, by 


his attorney, complains, that Firſt demiſe. 


whereas the ſaid William Yieldall and Rebecca 
his wife, on the firſt day of April in the 
third year of the reign of our ſovereign 
lord George the third, now king of Great 
Britain, Sc. at the ſaid pariſh of Bray, hd 
— to the ſaid Thomas the ſaid ſix meſ- 
uages, ſix cottages, ſixty acres ot land, ſixty 
acres of meadow, three hundred acres of paſ- 
rure, and forty acres of wood, with the ap- 
purtenances ; to have and enjoy the ſaid te- 
nements, with the appurtenances, to the ſaid 
Thomas Barker and his aſſigns, from the 
twenty-fifth day of March then laſt paſt, un- 
to the full end and term of five years thence 
next enſuing fully to be complete and ended; 
by virtue of which ſaid demiſe, the ſaid Tho- 
mas Barker entered into the ſaid laſt men- 
tioned tenements, with the appurtenances, 
and was there:f poſſeſſed: and alſo, that 


whereas the ſaid John Lidgold, on the ſaid Second de- 
firſt day of April in the eighth year afore- mile, 


ſaid, at the ſaid pariſh of Bray, had de miſed 
to the ſaid Thomas harter the ſain fix other 
meſiuayes, ſix other cuttages, ſixry or cr @.-res 
of land, ſixty other acres of meidow, tires 
hundred other acres of paſture, and forty 

Ll 4 other 
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other acres of wood, with the appurtenances; 
wi. to have and enjoy thoſe teuements, with the 
ki appurtenances, to the ſaid Themas and his 
aſſigns, from the ſaid twenty-Hifth day of 
March then laſt paſt, unto the tull end and * 
term of five years from thence next enſuingẽ 
and fully to be complete and ended; by vir- 1 
tue of which demiſe the ſaid Thomas entered 
into the ſaid laſt mentioned tenements, with 
the appurtenances, and was thereof poſſelicd, 
and being fo thereof poſſeſſed, and allo be- 75 
ing poſſeſſed of the ſeveral tenements aſore- 
ſaid, with the appurtenances as aforeſaid, : 
the ſaid Simon Winch afterwards, to wit, on 
the ſaid firſt day of April in the third year 
aforeſaid, with force and arms, &c entered 
into the ſaid tenements, with the appurte- 
nances, which the ſaid William and Rebecca 
his wife had in form aforeſaid demiſed to the 
ſaid Thomas Barker for the ſaid term firſt 
above mentioned, which 1s not yet expired ; 9 
and into the ſaid tenements, with the ap- 
purtenances, which the ſaid 7obn Lidgeld had » 
in form aforeſaid demiſed to the ſaid Thomas 3 
Barker for the ſaid term laſt above mentioned, £ 
which is not yet expired, and ejected him the 4 
ſaid Thomas Barter in form aforeſaid, and I 
other injuries, &c, to the great damage, c. 
and againſt the peace, c. Whereupon he 
ſays that he is injured, and has damage to 
the value of one hundred pounds; and there- 
fore he brings ſuit, &c. 

Not guilty. And the ſaid Simon Winch, by 
his attorney, comes and defends the | 
force and injury, when, Sc. and ſays, that 3 
he is in nothing guilty of the treſpaſs and ö 
eject- 
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ejectment aforeſ.id, as the ſaid Thomas above 

complains againſt him; and of this he puts 

himſelf upon the country; and the ſaid Tho- 

mas likewiſe, Sc. It is therefore commanded rgye. 

to the ſheriff, that he cauſe to come before Venire a- 
our lord the king on the morrow of the aſ- warded, 
1 cenſion of our Lord, whereſoever, Sc. twelve, 

4 Sc. by whom, Sc. and who neither, Oc. 

= to recognize, Sc. becauſe as well, Sc. The 

ſame day is given to the parties aforeſaid, c. 


Hilary term in the ſixteenth year of the reign of 
king George the third. 


Lancaſter. oObn Wilding, Thomas Harriſon, Delaration in 
Sc. were attached to anſwer ejectment by 

Thomas Neale, wherefore with force and arms 1 3 

they entered into the moiety of the manor miſe. 

of Bretherton, otherwiſe Brotberton, with the 

appurtenances, and into thirty meſſuages, ten 

cottages, four hundred acres of land, two 

hundred acres of meadow, and three hun- 

dred acres of paſture, with the appurtenances 

in Bretherton, otherwiſe Brother ton, and Much 

Hoole in the county of Lancaſter aforeſaid, 

which James duke of Athol demiſed to the 

ſaid 1 homas Neale for a term of years which 

is not yet expired; and alſo into the moiety 

of another manor of Bretherton, otherwiſe 

Bretherton, with the appurtenances, and into 

other thirty meſſuages, ten cottages, four hun- 

dred acres of land, two hundred acres of 

meadow, and three hundred acres of paſtute, 

with the appurtenances in Bretherton, other- 

wiſe Brotherton, and Much Hoole in the county 


of 


| 
| 
| 
| 
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of Lancaſter aforeſaid, which the ſaid James 
duke of Athol alſo demiſed to the ſaid Thomas 
for a term of years which is not yet expired, 
and ejected him from his ſaid ſeveral farms, 
and other wrongs to him did, to the great 
damage of the ſaid Thomas Neale, and againſt 
the peace of our ſovereign lord the king; 
And whereupon the ſaid Thomas by John How- 
ard his attorney complains, that whereas the 
ſaid duke on the twentieth day of March in 
the ſeventh year of the reign of the prefent 
king, at Preſton in the county aforeſaid had 
demiſed to the ſaid Thomas Neale the ſaid 
moiety and tenements aforeſaid firſt above- 
mentioned, with the appurtenances ; to have 
and to hold the ſame moiety and tenements, 
with the appurtenances, to the ſaid Thomas 
Neale and his aſſigns, from the tenth day of 
the ſame March to the full end and term of 
twelve years from thence next enſuing, and 
fully to be complete and ended; by virtue 
of which demiſe the ſaid Thomas Neale en- 
tered into the ſame moiety and tenements, 
with the appurtenances, and was poſſeſſed 
thereof; and the ſaid Thomas Neale being ſo 
poſſeſſed thereof, the ſaid Zobn Wilding, Tho- 


mas Harriſon, &c. afterwards, that is to ſay, 


on the ſaid twentieth day of March in the 
ſaid ſixth year, with force and arms entered 
into the ſaid moiety and tenements firſt above- 
mentioned, with the. appurtenances which 
the ſaid duke demiſed to the ſaid Thomas 
Neale in manner aforeſaid, for the term of 
rs aforeſaid, which is not yet expired, and 
jected the ſaid Thomas Neale out of his ſaid 
arm firſt above-mentioned, and other wrongs 
| to 


in the Court of King's Bench. 


to him did, to the great damage of the ſaid 
Thomas Neale, and againit the peace of our 
ſovereign lord the king; and alſo that where- 
as the ſaid duke on the tenth day of O#ober 
in the eighth year of the reign of his 


ſaid majeſty, at Preſton aforeſaid, had de- 


miſed to the ſaid Thomas Neale the moiety 
and tenements above ſecondly mentioned, 
with the appurtenances ; to have and to hold 
the ſame moiety and tenements, with the a 

purtenances, to the ſaid Thomas Neale and 
his aſſigns, from the tweniy-ninth day of Sep- 
tember then laſt paſt to the full end and term 
of ſeven years from thence next enſuing, and 
fully to be complete and ended ; by virtue 
of which ſaid laſt demiſe the ſaid Thomas 
Neale entered into the ſame moiety and tene- 


ments, with the appurtenances, and was poſ- 


ſeſſed thereof: and the ſaid Thomas Neale 
being ſo poſſeſſed thereof, the ſaid John Wild- 
ing, Thomas Harriſon, &c. afterwards, that 
is to ſay, on the ſaid tenth day of OFober in 
the ſaid eighth year, with force and arms 
entered into the ſaid moiety and tenements 
laſt above mentioned, with the appurtenances, 
which the ſaid duke demiſed to the ſaid 750. 
mas Neale in manner aforeſaid for the term 
of years aforeſaid, which is not yet expired, 
and &jeted the ſaid Thomas Neale out of his 
ſaid laſt mentioned farm, and other wrongs, 
Sc. to the great damage, Ic. and againſt 
the peace, &c. Whereupon the ſaid Thomas 
Neale ſays he is injured, and hath damage to 
the value of forty pounds; and thereupon he 
brings this ſuit, Cc. | | 

And 
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And the aforeſaid Jobn _— Thomas 


Harriſon, Sc. by Robert Atkinſon their attor- 


ney, come and defend the force and injury, 


when, Sc. and ſay, that they are in no wiſe 


guilty of the treſpaſſes and ejectments afore- 
ſaid, as the ſaid Thomas Neale above com- 
plains againſt them; and of this they put 
themſelves upon the country; and the laid 
Thomas Neale likewiſe : therefore it is com- 
manded to the ſheriff, that he cauſe to come 
before the lord the king on the octave of the 
purification of the Bleſſed Mary whereſoever, 
&c. twelve, &c. by whom, &c. and who 
neither, Cc. to recognize, &c. becauſe as 


well, Sc. 


Ejedtment on Dorſet, A B. complains of C. D. being in the 


a double de- 
miſe, the laſt 
for tithes, 


to wit. cuſtody of the marſhal of the 
Marſhalſea of our lord the king before the 
king himſelf, for this, to wit, That whereas 
J. P. gent. on the twenty-third day of Ja- 
nuary in the firſt year, Sc. at V. in the 
county aforeſaid had demiſed, granted, and 


to farm let to the ſaid A. B. twenty acres of 


land, fifty acres of meadow, and fifty acres 
of paſture, with the appurtenances of the 
pariſh of . aforeſaid; to have and to hold 
the ſaid tenements, with the appurtenances, 
to the ſaid A. B. and his aſſigns, from the 
twenty-fifth day of December then laſt paſt, 
for and during the term of five years from 
thence next enſuing, and fully to be complete 
and ended; and alſo whereas J. P. eſq; father 
of the aforeſaid J. P. on the ſame twenty- 


third day of January in the firſt year aforeſaid, 
at 
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at I. aforeſaid, by * his indenture ſealed 

with his ſcal, and to the court of our faid pra fert of the 
lord the king now here ſhewn, bearing date leale | 

the ſame day and year, had demiſed and ——— 
granted to the faid A. B. all the tithes of Tag ww 
grain, corn, hay, lambs, Sc. growing, prien nd 
coming, renewing and happening in two Wood, Co. i 
cloſes within the pariſh of W. aforeſaid, call- Car. zol. 

ed G. containing by eſtimation rorty-three 

acres; to have and to hold the ſaid tithes, | 
with the appurtenances, to the ſaid 4 B and | 
his aſſigns, from the ſaid rwenty-fitch day of | 
December then laſt paſt, for and during the 
term of five years from thence next en- | 
ſuing fully to be complete and ended; by | 
virtue of which ſaid ſeveral demiſes the ſaid | 
A. B. afterwariis, to wit, on the ſaid twen- | 
tieth day of January in the firſt year afore- | 
ſaid, entered into the {:id tenements and | 
tithes, and was poſſeſſed thereof, until the | 
ſaid C. D. afterwards, to wit, on the twenty- 


ninth day of January in the firſt year atore- 
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* EjeAment in C. B. for lands in t upon the 
demiſe of the corporation of Bury; atter verdict for 
the plaintiff, motion in arreſt of judgmen!, that it aoes 
not appear by the record that the leaſe was by deed. 
The prothonotaries certified, that the practice was, 
notwithſtanding the common rule of confeling leaſe, 
entry and ouſter, in ejectment for things incorporezl, 
as tithes, or upon demiſes of corporations, to lay the 
demiſe by deed. But held, that it was aided by the 
verdict. Judgment for the plaintiff afirmed in B R. 
Et per Hult ch. juit. the caſe of Swadling v. Peers, Cro. 
Jac. 613. is not law at this day. Trin,8& g z. 
B. R. Partridge v. Ball. 1 R. Raym. 136. Carib. 


399. 
ſaid, 
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ſaid, at W. aforeſaid, with force and arms 
entered ino the ſaid tenements and tithes of 
| the ſaid A. B. and ejected, &c [as before.] 
Judgment in And the faid D. by R. R. his attorney 
— ng _ _ . ” force _ injury 
2 kc. When, Oc. and ſays nothing in bar or pre- 
11 — cluſion of the action of the Req P. but = 
by nil dicit. default, by which the ſaid P. remains unde- 
tended upon that occaſion, againſt the ſaid 
D. for which it is conſidered, that the ſaid 
P. recover againſt the ſaid D. his term yet to 
come of and in the ſaid tenements, with the 
Remittit appurtenances ; and upon this the ſaid P. 
damna. freely here in court remits to the ſaid D. all 
ſuch damages, coſts and charges, as he the 
ſaid P. has ſuſtained by occalion of the pre- 
miſſes, [or as can be adjudged to him in this 
bebalf.] Therefore the ſaid D. is free from 
theſe damages, coſts and charges, &c. and 
upon this the ſaid P. prays the writ of our 
lord the king to be directed to the ſheriff of 
the county aforeſaid, to caule him to have 
poſſeſſion of his ſaid term yet to come of 
and in the ſaid tenements, with the appurte- 
nances; and it is granted to him, returnable, 
Sc. 
Judgment by And the ſaid D. by R. R. his attorney, 
non informa- comes and defends the force and injury, 
tus in eject- when, Sc. and upon this the ſaid P. prays 
7 orie that the ſaid D. may anſwer his ſaid declara- 
ginal. . . 
tion, upon which the ſaid attorney of the 
ſaid D. ſays, that he is not informed by the 
ſaid D. of any anſwer to be given for the 
ſaid D. to the ſaid P. in the ſaid plaint, ard 


he ſays not any thing elſe thereupon in bar 
or 


in the Court ok King's Bench. 


or precluſion of the ſaid action of the ſaid 
P. by which the ſaid P. remains undefended, 
upon that occaſion, againſt the ſaid D. for 
which it is conſidered, that the ſaid P. re- 
cover againſt the ſaid D. the poſſeſſion of his 
ſaid term yet to come of and in the ſaid tene- 
ments, with the appurtenances, and his da- 
mages by occaſion of the ſaid treſpaſs and 
ejectment; but becauſe it is unknown what 
damages the ſaid P. has ſuſtained by occaſion 
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of the ſaid treſpa's and ejectment, it is com- Inquiry of 
manded to the ſheriff, that by the oath of — a- 


twelve good and lawful men of his bailiwic, 
he diligently inquire what damages the ſaid 
P. has ſuſtained, as well by occaſion of the 
ſaid treſpaſs and ejed ment, as for his coſts 
and charges by him about his ſuit in this be- 
halt expended ; and that the inquiſition which 
Sc. the ſheriff do make appear to our lord 
the king from the day | 
whereſoever, Sc. under his ſeal, &c. and 
the ſeals, &c. The ſame day is given to the 
ſaid P. Fc. And upon this the ſaid P. prays 
the writ of our lord the king to be directed 
to the ſheriff of the county aforeſaid, to 
cauſe him to have poſſeſſion of his ſaid term 
yet to come of and in the ſaid tenements, 
with the appurtenances; and it is granted to 
him returnable, Sc. 


warded. 


GEORGE the third, Sc. To the ſhe- Writ of poſ- 


riff of S. greeting: Whereas T. V. late in 
our court before us at Veſtminſter, by bill, 
without our writ, and by the judgment of 
the ſame court, recovered againſt F. . his 
term yer to come of and in one meſſuage, 

one 


ſeſſion. 
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one garden, Sc. with the appurtenances, 
ſituate, lying and being in P. in your county, 
which W. M. on the firſt day of O#ober in 
the eighth year of our reign demiſed to the 
ſaid T, for a term of years not yet expired, 
to wit, from the twenty-eighth day of Sep- 
tember then laſt paſt, to the full end and term 
of five years thence next enſuing, and fully 
to be complete and ended ; by virtue of 
which demiſe the ſame T. entered upon the 
ſame tenements with the appurtenances, and 
was thereof poſſeſſed, until the ſaid J. after- 
wards, to wit, on the fame firſt day of O#o- 
ber in the eighth year aforeſaid, with force 
and arms entered into the ſaid tenements, 
with the appurtenances, and him the ſaid 7. 
from his farm aforeſaid, the ſaid term then 
and there not being expired, ejected, drove 
out and removed, and him the ſaid 7. hath 
with-held from his poſſeſſion thereof, and till 
doth with-hold, whereof the ſaid J. is con- 
victed, as appears to us upon record: there- 
fore we command you, that without delay 
you cauſe the ſaid 7. to have his poſſeſſion of 
his term aforeſaid yet to come of and in the 
tenements aforeſaid, with the appurtenances ; 
and in what manner you ſhall have executed 
this our writ, make appear to us at Weſjtminſier 
on, Sc. And have there then this writ. 
Witneſs, Sc. 


Where the Motion in arreſt of judgment, on a ſpe- 
death of the cial verdict in ejectment, for that the plain- 
plaintiff in tiff was dead, denied per cur.“ For that be- 


— 2 tween the leſſor of the plaintiff and the de- 


vent judg. fendant there was another cauſe tried at the 


1 
8 


” 
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ſame aſſiſes, and the verdict was not drawn 
up, but by agreement was to enſue the deter- 
mination of this verdict, and the title to go 
accordingly. This ſubmiſſion was an implicit 
agreement not to take advantage of ſuch oc- 
currences, as the death of the plaintiff in 
ejectment, whom we know to be no way 
concerned in intereſt, and often bur an ima- 
ginary perſon, It was allo ſaid to have judg- 
ment, that there lived in the county, where 
the lands are, a man cf the ſame name with 
him that was made plaintiff. Cur* : this is 
ſufficient z and was there any of that name in 
rerum natura, we would intend he was the 
plaintiff, 1 Med. 252. 

Eje:tment upon the demiſe of the duke Of deſen- 
of Richm:n1; verdict and coſts for the de dant's reco- 
tendant, the plaintiff not being to be found. ay ws 
and the duke being a perſon privileged by 1. leſſor of 
parliament, and at this time an ambaijador the plaintiff 
beyond ſea, ſo that no coſts could be had was a peer, 
againſt him; the court ruled, that the duke's 3 beyond 
agents Vrenbam and Tilſen, who gave the 
name of the plaintiff to Hill the duke's attor- 
ney, ſhould pay the coſts, or produce a plain- 
tiff able to pay them, and committed them 
till they did ſo. 2 Lev. 66. 

Levinz moved that a ſuit in ejectment in Proceedings 
this court might be ſtayed *cill coſts upon a in ejectment 
nonſuit in C. B. upon the ſame title were *#y<d till, 


its of 
paid; the court adviſed upon it, and after- 3 0 


wards this term the chief juſtice ſaid it was C. B. on ſame 


propoſed to all the juſtices at Serjeants Inn; title were 
and they thought it reaſonable, as well where _ | 
the ſuit was ia another as in the fame court, vide * il 
and that all the courts would be conform- 297. 28tr. 


Vor. I, Mm able 1099, 1105. 
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able in this matter. Anonymus, Trin. 20, 
Car. 2. | 
Leſſor of the In ejectment, verdict for the plaintiff, and 
plaintiff, who before judgment entered, the leſſor, who had 
—_— 1:4. but an eſtate for life, dies; motion to ſtay 
dies after ver- Judgment, becauſe the leſſec's title was deter- 
dict, and be- mined. Hale: We can neither ſtay judgment 
fore judg- or execution, the plaintiff muſt have his 
2 coſts and damages, for the declaration was 
good, and there was a term and an ejectment, 
and there is nothing in the pleading whereby 
we can take notice of the leſſor's eſtate, 
Tuiſden: You ſhould have indorſed the lel- 
ſor's title on the back of the pojlea, Ao- 
nymus, Paſ. 23 Car. 2. 
Term in e- The term in ejectment being near expi- 
cee ich. Ting, it was amended, without any conſent, 
can from five years to ten years. Tri G 
e en ae, \ years, Trin. 21 C. 2. 
B. R. Oates v. Shepherd. 2 Strange 1272. 
A term expired enlarged without conſent, 
on ſeveral precedents being produced. 
Cartb. 3. Sed vide Salk, 257. 6 Med. 130. 
Carth. 402. contra, | | 
Of ſetting Serjeant Wilmot moved for reſtitution of 
alide judg- poſſeſſion, the plaintiff obtained judgment in 
Memon Jectment by default; for a man perſonating 
Obtained another made affidavit of notice, and ſo 
fraudulently, the tenant was turned out of poſſeſſion by 
one man per- execution. Hale: If it appears to be a 
ſonating an- practice, you ſhall have reſtitution. Twiſden : 
. In Winr's caſe, and in other caſes, the court 
ordered the party to bring him that made 
the affidavit, and then made ſuch a rule 
as the caſe required. Anommus, Paſco. 
23 Car. 2. 


4 Ejectment, 


in the Court of King's Bench. 531 


Ejectment, leſſee for three years makes a Declaration 
leale for five years to A. who brings this ac- en a leaſe for 
tion, and this is ſpecially found. Hale: The = uk 

PRE D . when the leſ- 
plaintiff cannot maintain his cjectment, for had but an 
there is no ſuch leaſe as he declares upon; intereſt for 
the leſſor having but an intereſt for three three years, 
years, cannot make a leaſe for five years 
and it the leſſee recover, he mult recover a 
term for five years, or nothing, {or judgment 
for a leſs term will not be warranted by the 
declaration, Jones and Di:n&water, Trin. 

27 Car. 2. 

Trial at bar in ejectment, Mich. 8 V. 3. Amendment 
1696. Verdict for the plaintiff. The declara- in <e&tment 
tion was of Trinity term before, the demiſe — 

Ry 18 2 Andr. 208, 

was laid on 10th April 1697, inſtead of 1696. 
To hold from 25th March then laſt paſt; mo- 
tion to amend by ſtriking out ſever and inſert- 
ing /ix, denied, Alter in cate of a judgment 
by confeſſion. Paſeb. 9 . 3. B. R. Puleſion 
v. Warburton, Carth. 401. Par v. Cacoley, 
1 Mid. 250, 252. See Tit. Summoners, Cc. 
in table. 


Error, 


Writ of error is a writ of right, a re- 


medy at the common law, founded 
upon the fallibility of mankind. 

Where a judgment is given in the Common Writs of er- 
Pleas, or in any inferior court of record, the 797 on judg. 
party againſt whom the judgment is given, — 
apprehending himſelf grieved thereby, and or inferior 
that the judgment is againſt law, or upon courts, re- 
irregular proceſs, may have a writ of error — — 

Mm 2 88 the court 
1Jving King's 
Bench, 
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able in this matter. Anonymus, Trin. 30, 
Car. 2. | | 
Leſſor of the In ejectment, verdict for the plaintiff, and 
plaintiff, who before judgment entered, the leſſor, who had 
3 115. but an eſtate for life, dies; motion to ſtay 
dies after ver- judgment, becauſe the leſſec's title was deter- 
dict, and be- mined. Hale: We can neither ſtay judgment 
fore judg- or execution, the plaintiff muſt have his 
1 1 coſts and damages, for the declaration was 
good, and there was a term and an ejectment, 
and there is nothing in the pleading whereby 
we can take notice of the leſſor's eſtate. 
Twiſden : You ſhould have indorſed the let- 
ſor's title on the back of the pojiea. A49- 
nymus, Paſ. 23 Car. 2. 
Term in e- The term in ejectment being near expi- 
— zun ring, it was amended, without any conſent, 
arged amt from five y Tri G 
en ee years to ten years, Trin. 21 C. 2. 
B. R. Oates v. Shepherd. 2 Strange 1272. 
A term expired enlarged without conſent, 
on ſeveral precedents being produced. 
Carth. 3. Sed vide Salk, 257. 6 Med. 130. 
Carth. 402. contra, 
Of ſetting Serjeant Wilmot moved for reſtitution of 
alide judg- poſſeſſion, the plaintiff obtained judgment in 
Name Jjectment by default; for a man perſonating 
rained another made affidavit of notice, and fo 
fraudulently, the tenant was turned out of poſſeſſion by 
one man per- execution. Hale: If it appears to be a 
ſonating an- practice, you ſhall have reſtitution. Twiſden : 
2 In Finr's caſe, and in other caſes, the court 
ordered the party to bring him that made 
the affidavit, and then made ſuch a rule 
as the caſe required. Anonymus, Paſch. 
23 Car. 2. 
8 Eject ment, 
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Eic&ment, leſſee for three years makes a Declaration 
leale for five years to A. who brings this ac- en a leaſe for 
tion, and this is ſpecially found. Hale: The = rag 

cage i = . when the leſ- 
plaintiff cannot maintain his ejectment, for had but an 
there is no ſuch leaſe as he declares upon; intereſt for 
the leſſor having but an intereſt for three three years. 
years, cannot make a leaſe for five years 
and if the leſſee recover, he mult recover a 
term for five years, or nothing, or judgment 
for a leſs term will not be warranted by the 
declaration, Jones and Diinktwaater, Trin. 
e 

Trial at bar in ejectment, Mich. 8 W. 3. Amendment 
1696. Verdict for the plaintiff. The declara- in ejectment 
tion was of Trinity term before, the demiſe — 
was laid on 10th April 1697, inſtead of 1696, © 
To bold from 25th March then laſt paſt z mo- 
tion to amend by ſtriking out ſever and infert- 
ing yx, denied. Aliter in cate of a judgment 
by conteflion. Paſeb. g . 3. B. R. Puleſſ on 
v. Warburton, Cartb. 401. Par v. Cawley, 
1 Med. 250, 252, See Tit. Summoners, Sc. 
in table. 


Error, 


Writ of error is a writ of right, a re- 
medy at the common law, founded 
upon the fallibility of mankind. 

Where a judgment is given in the Common Writs of er- 
Pleas, or in any inferior court of record, the 797 on judg- 
party againſt whom the judgment is given, — 
apprehending himſelf grieved thereby, and or ;nferior 
that the judgment is againſt law, or upon courts, re- 
Irregular proceſs, may have a writ of error 2 — 

the court 
M m 2 iTving King's , 
. Bench, 
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iſſuing out of Chancery, returnable in this 
court, 
No writ of No fine, common recovery or judgment, 
r * 2 in any real or perſonal action, ſhall be re- 
3 years verſed for erior, unleſs the writ of error be 
after judg- brought and proſecuted with effect within 20 
ment, &c. years. Stat. 10 & 11 V. 3. c. 14. 
Where bail Bail cannot bring error of the principal 
cannot bring judgment, nor can the principal and the bail 
Or Join in error. 1 Lev. 137. Cro. Car. 561, 
575. 2 Danv. Abr. 91. p. 14. 
Where audi- judgment againſt A. and B. ſci. fa. againſt 
= 2 C. as adminiſtrator of A. the ſurviving debtor, 
ror, lies. and judgment thereon if B. was the ſurvi- 
ving debtor, and not A. C. the adminiſtrator 
mult bring an audita querela; a writ of error 
will not he in this caſe. Trin. 5 W. & M. 
B. R. Lampton v. Collingwocd, Carih. 282. 
On judgment On a judgment againſt two in C. B. one 
againſt two, alone brought a writ of error, but on demur- 
one alone rer it was quaſhed, becauſe both ought to 
. bung join; and if one refuſes, he ſhould be ſum- 
: moned and ſevered, for otherwiſe every de- 
fendant might bring a writ of error by him- 
ſeif, and thereby delay the plaintiff, though 
the judgment might be affirmed once or oft- 
ner. Trin. 3 Jac. 2 B. R. Hacket v. Herne, 
Carih, 7. 
Of error for Verdict for the plaintiff, who died before 
death of the verdict given, error port; the plaintiff in er- 
* be. Tor, after alledging the death of the plaintiff 
fore verdid. in the Original action, ſhould conclude by 
praying a ſcire facias ad audiendum errores 
againſt the executor and adminiſtrator of the 
plaintiff in the original action; and if the 
ſherift returns that he is alive, then he may 
come 


| 47 WY 4 wh * N 
0 4 "WO EW v4 4 Wa" 3 = 
3 4 . * 1 5 3 _— e o nd * a 
antics Wane? * vo 4 Mp «gs, "mak 2 
1 4 N 1 3 ; o F af _—_ a 
5%. Gon << RSS 
„ 4 12 | 7 4 . Di 3 N — - 
_ e "© 1 


in the Court of King's Bench. 333 


come in and plead in nullo et erratum. But 5 
BY if he returns /cire feci the executor or admi- 
FW niſtrator, that will be ſufficient ground for the 
4 court to proceed and examine errors, Sc. 
Hil. 6 W. 3. B. R. Edmonds v. Probert, Carth. 
8. 
8 Holt. ch. juſt. A writ of error will lie Error in e- 
on a judgment in ejectment quod recuperet, jcctment hes 
Sc. before a writ of inquiry executed, for before 1nqui- 
'F that is only as to the damages. Carth. 205. 10 
5 3 Cro. 635. | 
A writ of error is in judgment of law a Writ of error | 
ſuperſedeas, until the errors are examined, af- a ſuperſedeas. | 
firmed or reverſed. + 17 E. 3. 46. a. F. Exe- | 
cutors 76. 19 H. 6. 8. 2. F. Executors 4. | 
B. Superſedeas 17. 6 H. 7. 16. Dyer 244. 
lob. 116. | 
If the plaintiff does not ſhew his writ of Except. 
error to the other party, or get it allowed by | 
the clerk, by indorſing a recepi upon it within | 
| four days, (which time the court gives as con- | 
5 venient time for putting in bail according to 
pt the ſtatute,) the writ of error is no ſuperſedeas. 
Vent. 255. Say. Rep. 32. 

Alſo, if before the writ of error the ſheriff Except. 
returns a Feri fect, & non inveni emplores, 
the execution is not to be undone. 1 Vent, 

255. 

The writ is a ſuper/edeas from the time of As ſoon as 
the allowance, and that is notice of itſelf ; allowed. 
Say. Rep. 51, 52. Bur. Rep. 340. But if 
the defendant have notice before the allow- 
ance, it is from the time of that notice a 
ſuperſedeas. But though the allowance is 
notice of itſelf quoad to ſuperſede the execu- 
tion, yet to bring the attorney into contempt 
Mm 3 he 


| 
| 
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he muſt have had actual notice. Bur. Rep, 
340. 
As to an exe · If the writ of execution be exeeuted before 
cotion not a writ of error allowed, or notice, it may be 
executed. returned afterwards, The utmoſt length of 
time the Jaw ellows for executing, is the day 
Q. as to the whereon the writ is returnable, and it is not 7 
fraction of a executable any longer that day than while the h 


9 court ſits. So long as it is executable, but 7 
not executed, the allowance of a writ of error i 

is a ſuperſedeas, but not afterwards. Salk, 

21, | 

Judgment for the plaintiff}, execution taken N 
out, and error brought, which was ſealed 1 
about an hour before execution executed. 1 
The money ordered to be brought into court, 1 
and not delivered to the plaintiff. 1 Vent. ' 
ö 30. 4 
in Error in E:. A writ of error being brought in the Ex- S 
1 N chequer chequer chamber, on a judgment by original 1 
I re in Banco Regis, is merely void, and no ſuper- 1 
ö * = 11 in Jedeas of execution. v 
| Banco regis void, and no ſuperſedeas. 3k 
1 8 
| Several bring Judgment againſt ſeveral Cefendants, they 7 
| error, and one all join in a writ of error, one of them dies br 
| cf them dies, before the return of the writ. Per cr : 7 
I! no execution Executions may be taken out againſt the ſur- 4 
is without 2 F. Y 
(| Wa viving defendants without a /c;, fa. but a 3 


writ of error being brought and allowed, 
and the execution once ſuperſeded, the plain- 
tiff cannot ſue out execution until the court 
is informed of the abatement of the writ of 
error; for in ſtrictneſs the matter ought to be 
ſuggeſted on record, and the court ought to 

| adjudge 
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adjudge the writ abated, &c. Carib. 404. 
Vide Salt. 219. 
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By the ſtat. 3 Fac. 1. c. 8. execution ſhall On what 
not be ſtayed upon any writ of error for re- Judgment 


verſing any judgment in any action or bi! 


writ of error 
ſpall be no 


of debt upon any ſingle bond for debt, or ſuperſedeas 


upon any obligation, with condition for the without bail 
by Rat. 3Jac, 


payment of money only, or upon any action or 
bill of debt for rent, or upon any contract, 
unleſs the perſon ſuing ſuch writ of error thall 
with two ſufficient ſureties, ſuch as the court 
{hall allow of, be bound by recognizance in 
double the ſum recovered to proſecute the 
writ of error with effect, and pay (if judg- 
ment be affirmed) all debts, damages and 
colts, adjudged on the former judgment, and 
all coſts and damages to be awarded for de- 
tying execution. 

Bail (on bringing a writ of error) muſt be- 
gin (by flat. 3 Fac. c. 8.) in actions of debt 
upon ſingle bond, or upon obligation condi- 
tioned for payment of money only, or debt 
for rent, or upon any contract ſued in the 
courts of W/e/tminſter, counties palatine, or 
great ſeſſions: a bond given by a third per- 


jon, to a third perſon, as collateral ſecu- 
rity for a debtor's paying his creditors 15 s. 


in the pound, upon a liquidated total of his 
debts, is a bond with condition for pay- 
ment of money only, within the above act; 


— 


* Bail in error on judgment in debt on bond, each 
bound in the ſum recovered, that being double the 
ſum due. Wil/. Rep. B. R. 213. 
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and its being payable by inſtalments makes 
no difference. 2 Bur. Rep. 746, 747. 

Bail is not requiſite, upon bringing a writ 
of error, upon a judgment in an action of 
debt founded upon a prior judgment, 3 Bur. 
Rep. 1548, becauſe this is caſus omiſſus out of 
3 Fac. 1. c. 8. which is to be taken /uerally, 
and not extended by conſtruction. 3 Bur, 
Nep. 1549. 

On what by By the ſtat. 13 Car. 2. ſtat. 2. c. 2. .. g. 

ſtat, 13 Car. no execution ſhall be ſtayed by writ of error 

as after verdif and judgment thereon in any ac- 

tion of debt upon 2 E. 6. for not ſetting 

out of tithes, action upon the caſe upon pro- 

miſe for payment of money, action ſur tro- 

ver, covenant, detinue and treſpaſs, unleſs 

ſuch recognizance as by Hat. 3 Zac. 1. be firſt 
acknowledged. 

On what by And by the Hat. 16 & 17 Car, 2. c. 8, 

16&17 Car. ſ. 2, no execution ſhall be ſtayed by writ of 

* error after verdict and judgment in any per- 

ſonal act ion, unleſs ſuch recognizance be firſt 

acknowledged, nor upon any judgment after 

In dower or verdict in dower, or ejectione firme, unleſs the 

ejectment the plaintiff in error ſhall become bound, Ec. 

Fore: +: But writs of error brought by executors and 

plaintiff in 3 . 
error ſuffici. àdminiſtrators, popular actions, actions on 
ent. penal ſtatutes, (except on 2 E. 6) indict- 

ments, preſentments, informations and ap- 
peals, are excepted. 
Ener in e- On error in ejectment, the plaintiff in er- 
je&tment, ror being in a remote part of the kingdom, 
plaintiff may found two ſufficient men to be his bail, who 
find bail, vere bound in a recognizance, &c, The 
need not be . | 
bound him. Court held, that the intent of the ſtatute, 


ſelf, which was to ſecure the defendant in error, 
Was 
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was hereby ſully obſerved, becauſe this bail Vide 1 Bar- 
is better than the plaintiff's own recogni- 1 
zance. Poaſch. 2 W. & M. B. R. Barnes v. 
Bulwer, Carth. 121. : 
Writs of error out of inferior courts ſhall No bail on 
in all caſes be ſuperſedeas's without putting in 3 w—_— 
bail, they being omitted out of the above courts. 
ſtatutes. 

There is no bail to be put in upon bring- Nor vpon 
ing a writ of error upon a judgment in an jadgment 
action of debt upon bond conditioned for per- _——— 
formance of covenants, or upon a bail-bond: — 
but where bail is required to a writ of error or a bail- 
upon a judgment in an action of debt upon bond. 

a bond, the bond muſt be for the payment 
of money only, and that is by the very words 
ot the ſtatute, 

If an action of debt be brought upon a The condi- 
bond to perform covenants, and there is judg- tion mult be 
ment by default, without craving oyer of upon record. 
the condition, there, upon a writ of error 
brought, the plaintiff in error muſt put in 
bail, becauſe it does not appear to the court 
upon the record, that the condition was for 
performance of covenants, 

Judgment for plaintiff in C. B. in debt, ſur in- Judgment in 
mul cemputaſſet, the defendant brought a writ debt fur in- 
of error in B. K. It was prayed that accord- _ 8 
ing to the fat. 3 Fac. 1. he ſhould put in ſure- Fe kn 
ties by recognizance to pay the condemnation bail not ne- 
if the judgment ſhould be affirmed. And by the ceſſary. 

court, This caſe is out of the ſtatute, for the 
debt recovered did not accrue by any contract 
or other duty certain at firſt, but merely upon 
an account between the parties, which ac- 
count had reduced divers uncertain ſums to 


one 


— — — 


— nn —ů——— r———2. 0 
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one certainty; therefore, for that the original 
cauſe of action is founded upon the account, 
which 1s intirely uncertair, this cauſe is out 
Nor in debt: of the ſtatute. The ſame law in debt upon 
upon an a- an award, when the arbitrators have reduced 
ward. divers controverſies to be recompenſed by one 
ſum, this is a debt, but not ſuch as is in- 
tended by the ſtature, Which note. Hil, 
10 Jac. 1. B. R. Girling v. „ Yelv, 
227. 2 Bulſt. 53. 
Bond to pay Debt on obligation conditioned to pay to 
ſo much as B. ſo much money as J. S. ſhould declare 
J. — 3 upon an account by him ſtated between the 
| Error plaintiff and the defendant to be due from 
1 brought, no the defendant to the plaintiff; the defendant 
1 ſaperſedeas pleads that J. S. had not declared any thing 
| without bail. due to the plaintiff. Iſſue thereon, judgment 
for the plaintiff, and error brought; by all 
the juſtices, except Keelirg, the plaintiff in 
error muſt put in bail, or execution may go, 
for this obligation is made tor the payment 
of money only, which, though it be not 
certain when the obligation is made, is yet 
certain before the action brought. Pa. 
15 Car. 2. B. R. Dean and Chapter of b. 
Paul's againſt Capel. 1 Lev. 117. 1 Kt. 
613, 690. 
Bond to per- Judgment in C. B. in debt on a bond, with 
form cove- a condition to perform covenants in an in- 
rants, and denture, and among the reſt one was fer 


rs o_—__ payment cf monty, and the other were colla- 


payment of feral, and the breach aſſigned was, for 1 
money. paying the money, The defendant pleaded the 
ftatute of uſury, and now it was moved, that 
the plaintiff in error might put in bail, ac- 
cording to the ſtatute 3 Jac. 1. c. 8. * 
0 
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Helt ch. j. This caſe is not within the ſta- 
tute, for that relates to judgment upon bonds, 
with a condition for payment of money only, 
but the condition in the preſent caſe is not 
only for payment of money, but to do colla- 
teral acts; it is true, the breach, aſſigned is 
for non-payment of money; and therefore the 
caſe upon the pleading is the ſame as if the 
condition of the bond had been for payment 
of money only; but yet this writ of error 
was allowed without bail. Paſ. 1 W & M. 
B. R. Gerard v. Danby, Cartb. 28. 

Debt on a bond, conditioned that the de- Debt on bond 
fendant ſhould pay to the plaintiff for all to pay for all 
fuch beer as he thould deliver ro one Stokes, ſoch beer as 

— . Plea, no beer delivered, td de- 
not exceeding 100 , ed. a 
Replication, beer delivered, viz. to the va- S. Error 
lue of Sol. Demurrer. Judgment for the brought, bail 
plaintiff, and error brought. Per cur': Bail not neceſfary. 
not neceſſary on this writ of error; the words 
of the ſtatute muſt be intended of a ſum cer- 
tain, this ſum not certain even at the time 
the action was brought, It was inſiſted that 
the ſum was aſcertained by the pleadings 
fed non allicatur. And Deniſen juſt. ſeemed to 
doubt of the caſe in Lev. Thurſday 16 June 
1743. Thrale againſt Vaughan. Et vide 
2 Str. 954, 959. Hardw. 135, 181. 2 Bar- 
nard. K. B. 389. 2 Str. 1190. 1 Str. 476. 

If judgment be againſt an executor or ad- Executor or 
miniſtrator de bonis propriis, and he brings a 29miniitrator 
writ of error, he muſt put in bail in ſuch — 
caſes, as required by the above ſtatutes, and „ 
pay coſts if judgment be affirmed ; but if the nis propcils, 
judgment be de bonis teſtaloris only, he ſhall muſt put in 
neither put in bail nor pay coſts. dan. 


A 


—— —— 
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A ſcire facias againſt the defendant as ad- 
miniſtrator on a devaſtavit alledged, and 
judgment de bonis propriis, on which he 
brought error; and by the whole court he 
ſhall find bail, for he being here charged in 
his proper goods, is not as in the caſe where 
an adminiſtrator is charged in the teſtator's 
goods, but here it is as in his own right. 
1 Lev. 245. 1 Sid. 368. 2 Keb. 295, 371. 

Bail cavnot . Bail on a writ of error cannot ſurrender 
ſurrender their principal in diſcharge of themſelves, for 
plaintiff in the condition of the recognizance is, that the 
error, plaintiff in error ſhall proſecute his writ of er- 
ror with effect, and if judgment be affirmed, 
ſhall ſatisfy and pay the debr, damages and 
coſts recovered, together with ſuch coſts as 
ſhall be awarded by occaſion of the delay of 
execution, or elſe that they (the bail) ſhall do 
it for him. 
How to ſue To obtain a writ of error you muſt apply 
out a writ of to the curſitor of the county wherein the 
error. action is laid, and he will make out the writ 
for you. You a write a præcipe or note of in- 
ſtructions for the curſitor, according to the 
nature of the caſe, in the following manner: 


Præcipe. London. Writ of error for William Cave, 
at the ſuit of Ferdinando Hoare, on a 
judgmemt in caſe, given in the court of 
Common Pleas. 


Dated Ret. 


How to get When you have got the writ of error from 
writ ef error the curſitor, you carry it to the clerk of the 
allowed. errors of that court in which the judgment 


was given, and pay him for the allowance of 
it, 


1. 
[ 
77 
3 
2 
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it, and he will give you a notice in writing, 
to be delivered to the attorney on the other 
ſide, ſignifying the allowance cf the writ of 
error, which notice you ſhould deliver imme- 
diately. | 

As ſoon as the writ of error is ſealed, it Writ of er- 
ovght to be allowed with the clerk of the er- —_ be - 
rors in that court where the judgment was * Ws. 
obtained, l 


7 Proceed 191. 
If the party proceeds after the writ of er- after ui of 


ror ſealed, it is no contempt in him unleſs he error ſealed, 
had notice of it. no contempt 
without no- 

dice. 
The plaintiff in error has four days after Four days af- 


the allowance to put in bail, and the plaintiff ter allowance 


in the action during that time cannot take to put in bail. 
out execution, yet the act of parliament ſays, 

there ſnall be no ſtay of execution until bail 

put in. 

As ſoon as bail is put in, notice of it If no excep- 
ought to be given to the defendant or his at- tion to bail 
torney; and if the defendant does not except — 
againit them within twenty days after ſuch T4 8 


notice, the bail ſhall be allowed. Mich. 5 V. be allowed. 
SM. 

It the plaintiff in the action thinks the Upon rule for 
bail inſufficient, he may have a rule from the better bail, 4 
clerk of the errors for better bail; and if the d after no- 
bail does not jult.fy, or better bail be not dern u 

"ug f or put in bet- 
put in within four days after notice of the ter bail. 
rule, the plaintiff in the action may ſue out 
execution; but the writ of error remains, 
and the plaintiff in error may proceed there- 
on, for the /uperſedeas to the execution is only 
taken away, 


The 
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Plaintiff in The plainti? in error after a verdict in 
error in eject- ejectment is allowed to be bail himſelf, but 
. ſhall juſtify in court, if required, for tho' the 
and juſtify, if ſtatute ſays, that he (hall give his own recog- 
required. nizance, yet it is to be in double the value of 
the vear's rent, and he ought to be examined 
if he is worth fo much. 

Rule to tran- On the allowance of the writ of error, 

ſcribe. and putting in bail, (where bail is required) 
the defendant in error may have a rule from 
tne clerk of the errors for the plaintiff to 
certify or tranſcribe che record, which if he 
does not do by the time appointed by the 
rule, a zolle * proſegui may be entered, 

Time taken If a writ of error on a judgment in the 

by the clerk Common Pleas be returnable the fitſt return 

of the errors of any term, the clerk of the errors takes 

to tranſcribe, 
the whole term to tranſcribe, and does not 
bring in the tranſcript until the laſt day of 
that term; and if it be returnable any other 
return, he takes the whole vacation to tran- 
{cribe, and brings in the tranicript on the ficll 


oo 
day of the following term. 

If the plaintiff brings writ of error to re- 
verſe his own judgment, and he will not 
proceed, the court will make a rule to oblige 
him to aſſign errors, within a limited time. 
3 Bur. Rep. 1372. 

Sci. fa, may The plaintiff in the action, as ſoon as the 

be ſued out as tranſcript is brought into the office of the 

— tren chief clerk, and entered in the book kept 

trough: in. for that purpoſe, may make out a ſcire fa- 
cias quare cxccuticnem nen. 


— 


— —— — — — —- n — — — — — 


* A wrt of error cannot be non-profjed without 2 
rale to aſſia u crrots. 3 Bur. Rep. 1772. p 


* * * 2 
* 8 
_ * * | 3» #4” 4 
e 


W 2 5 "2 a al i 
. * as 2 * q 


ST FY | a 


in the Court of King's Bench, 543 


If plaintiff brings writ of error to reverſe 
his own judgment, the common methad of a 
ſci. fa. quare executionem non, will be impro- 
per. 3 Bur. Rep. 1772. 

A ſci. fa. quare executionem nom, may be 
prayed and ſued out by one executor, upon 
a writ of error brought upon a judgment for 
him and another, without ſhewing that the 
other executor is dead. 3 Bur. Rep. 1791. 

If brought in before the eſſoin- day of any How the ſei. 
term, the ſcire facias may bear teſte the laſt fa, to bear 
day of the preceding term, and if brought —_ 
in within the term, it may be teſted the fift 
day of the term. | 

The plaintiff in error ought to enter the if plaintiff in 
tranſcripr on record the ſame term it is error do not 
brought into the office, and if he neglects to enter tran- 
do it, the * Cefendant in error may, becauſe _ _— 

| | ! 2 duant may. 
they are both as it were plaintiffs. 

The attorney who firſt takes the tranſcript Tranſcript to 
out of the office, ought to keep it no longer be kept no 
than until he can make a copy of it, and langer chan 
then ought to bring it back, and get his ©; ,**P! 

do denn nm nn. 
name diſcharged in che book, ſo that the at- 
torney on the other ſide may likewiſe take 
it, and be enabled to make a copy of it. 

Where the proceedings in the inferior Ho ſci. fa. 
court were by original, the ſcire facias quare to be return- 
executionem non, and all the ſubſequent writs able. 
mult be returnable at a general return, where 
by bill at a day certain. 


— — 


— — — 


* The defendant in error cannot tranſcribe the te- 
cord. i,. Rep. B. R. 35. 
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How in error Tf error be brought on a judgment in the 
_ the pa- palace-court, the ſcire facias inuſt be return- 
ace court. ' 
able on a general return, the days given be- 
low being their court-days, and not ſuch re- 
turn days as in this court. 
On return of On the return of the ſcare facias where a 
ſci. fa. rule ſcire feci is returned, or of the ſecond ſcire 
for judg- Facias where two nibils are returned, the plain- 
nears tiff in the action may enter a rule for judg- 
ment, which is out in four days, and he is 
not bound to give notice of it, or to call for 
an aſſignment ct errors. 
No oyer or The court will not grant oyer of this ſcire | 
plea to it, facias, or allow any plea to it, ſave an aſſign- | 
favean ig. ment of errors. Mich. 5 Geo. 2. B. R. Miles 


ment of er» * A 
my v. Wolſbam. 1 . 
Where a ſci, A ſcire fatias ad andiendum errores is nt 
fa. to hear well brought before the record of the judg- 


errors is not ment be certified into the court, to reverſe I 

well brought. Hhich the writ of error was brought, and 4, 
errors aſſigned thereupon; for there is no | 
record in court to warrant the granting the 
ſeire facias before the record of the judg- 
ment is certified, and errors thereupon al- 
ſigne 

Plaiatiff in It che defendanr in error does not appear 

error heard on the ſcire facias to hear errors, the cauſe 

3 muſt be ſet down to be heard by the court, 

does not ap- And the plaintiff in error ſhall be heard ex 


= on ſci. Parte. 
4. 


Errors to be Tf the plaintiff in error aſſigns errors, 
bgned by which mult be always ſigned by counſel, he 


counſel, and 6 
copy deliver- Mult deliver a copy of them to the —_—_— 
| x or 


„ ff 
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for the defendant in error, before the time 

given by the rule on the /crre facias is ex- 

pired. Sek 

If they be general errors, the defendant in If general er- 
error may immediately plead in nullo et erra- * — 
tum, and enter both on the roll, paying the — _ 
plaintiff in error's attorney 2 5. 44. for the join in error, 
lame. 

If the plaintiff in error aſſigns for error, Defendant in 
that there 1s no original or warrant of attor- 5 
ney, or alledges diminution, that part af the 0 return 
record remains in the interior court not cer- certiorari. 
tified, and prays a certiorari, the defendant 
in error may immediatcly enter a rule to re- 
turn the certiorari, and ſerve the plaintiff's 
attorney with a copy of it. 

If the certiorari be not returned and filed If eertiorari 
in the office by the time limited in the rule, — 
or within four days after ſervice of it, the de- geendant 
fendant in error may join in nulla eſt erratum, may join in 
and enter on record a non miſet breve, taking error. 
no notice of the diminution. Vide Sakk. 267. 

Error of a judgment in C. B. and the plain- Defendant 
riff aſſigned for error the want of an original; es cut 4 

& . . - certiorarl 
the defendant did not give a rule, but at his „ithout giv- 
own proper charges took out a certiorari, and ing a rule. 
procured a certificate of an original; ſed per 
curiam : this is ill, for the error is not com- 
pletely aſſigned until the certificate is return- 
ed, by which it appears that there was no ori- 
ginal in the caſe, Paſch. 13 V. 3. B. R. 

Sterling and Tanner, Comyns, 115. 

If a certiorari be prayed to certify an ori- If plaintiff's 
ginal writ or warrant of attorney of a wrong c*tiorari be 
term, and the chief juſtice or cuſtas brevium — 
return on it, that there is no original or war- — 

Yor. J. Nn rant defendant 


546 The Attoznev's Pꝛadtice 


may ſue aut rant of attorney of that term, the defendant 
a certiorari. in error may make a ſuggeſtion of the right 
Wu =— term, and pray a certterart, which when re- 
ef Jane turned and filed he may join in nullo eſt erra- 
may join in Zum, and enter it on the roll, paying the 
nullo eſt er- plaintiff's attorney 2 5. 4d. for it. 
ratum. 
If the fecond Error of a judgment in C. B. the plaintiff 
— of alſigned for error want of an original, and ha! 
term, the de- 2 certiorari, upon which it was certified that 
fendant there was no original; afterwards the det en- 
ſhould give a dant applied to the court of Chancery, and 
copy ol it o upon affidavit that inſtructions were given to 
the plaintiff's 0 "uy 1 N 
attorney. the curſitor for an original, but they were 
loſt, the court of Chancery allowed that the 
original ſhould be ſupplied. Upon which the 
defendant in error prayed another certiorari, 
and an original was certified of the ſame 
term in which the default of an original was 
certified before. Whereupon it was moved 
that this was irregular ; for before the ſecond 
certiorari was returned the defendant ought to 
have given a copy of the original to the at- 
rorney of the plaintiff; and the maſter in- 
formed the court, that the courſe was ſo when 
the ſecond original certified was of another 
term; but ir being in this caſe of the ſame 
term, the motion was not allowed. Paſch. 
13. 3. B. R. Sir Richard Lewin and —, 
' Comyns 118. 
No diminu-"+ After in nullo eſt erratum pleaded, no di- 
tion after in minution can be alledged either by the plain- 
nullo eſt er- . . f 
ratum plead. tiff or defendant in error without leave 0 
ed, the court. 


In 
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t In records out of an in ferior court no di- No diminu- 
t # minution can be alledged, and the court mult OS 
- RX take them as they find them. 3 

- x courts, 

e 3 Although no diminution can be alledged, Court will a- 
4 yet the court to inform their conſcience will ward a cer- 
award a certiorari to remove the original or rar - * 

T other proceeding into this court for the af- oe 

1 IE firmance of the judgment, though the court 

xt [FF will not do it to reverſe the judgment. Biſhop 

1- v. Harcourt, 5 Co. 37. b. Felton v. Weaver, 

d BS Latch 152. 3 Danv. Abr. 46. p. 1,2. Sed 

o Tincomb v. Goddard, Cro. Eliz. 836. con- 

re ra. 

ie J Upon the joinder 1n error either party may Either fide 

ie FE move tor a concilium, and ſet the cauſe down may move for 

i, IE with the clerk of the papers for the judgment * oncilium. 

ne of the court. 

as I Two days at the leaſt before the cauſe Books to be 

ed JE comes to be argued paper books are to be 2 

nd , delivered to the judges, to the chief juſtice Lumen 

to and ſenior puiſne judge by the plaintiff in er- 

u- ror, and to the other judges by the defend- 

in- ant in error. Vide Reg. Paſch. 2 Fac. 2. 

en ata, fol. 

er 1 As the court will hear no argument unleſs Party who 

me 5 books be delivered to all the judges, it be- expects judg- 

cb. Hhoves the attorney, who expects the judgment 2 _— 

—, Bs of the court to be for his client, to deliver all copies. 

= the books, cſpecially as he will be allowed in 

di- coſts for thoſe copies he makes for the other 

10- 1 fide. Mich. 17 Car. 1. 

of The court has refuſed to hear any argu- Party who 


zent on the ſide of the party who hath neg- delivers no 


lected to deliver books, though he has been * * 00 


in e willing to pay the other fide for them. * 
Nu 2 The 
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Same courſe The courſe is the ſame as to the delivery 
indemurrers. of books in demurrers, and other like caſcs 
which come before the court for their judg- 
ment, 
Bail in origi- No execution for coſts occaſioned by the 
nal action not delay of execution ſhall iſſue againſt the bail 
— che original action, though they are liable 
In error. 
for the debt and coſts, or damages recovered 
in the original action; but the bail in the writ 
of error are anſwerable for the whole. 
If no errors, If no errors are aſſigned, the plaintiff in 
of what term error is to enter the ſcire facias (if one) of the 
ſci. fa. to be term in which it is returnable, and if two, of 
entered, the term in which the firſt is returnable, with 
an award of execution, upon which any writ 
may there- of execution may iſſue againſt the defendant 
upon iſſue. or his goods, or a capias ad fatisfaciendum 
againſt the defendant being firſt returned non 
eſt inventus, a ſcire facias may iſſue again 
his bail, 
Method of Upon this judgment on the ſcire facia: 
non: proſſing there being no coſts, the plaintiff in the ac- 
CITE *fer- tion, to obtain the coſts he has been put to 
: by the writ of error, muſt proceed to non- 
proſs it; and in order thereto mult enter 2 
rule to aſſign errors de recordo given by the 
ſecondary, and ſerve the attorney of the 
plaintiff in error with a copy of it; and it 
no errors be aſſigned by the time limited by 
the rule, or within four days after ſervice, he 
may ſign a non-proſs, and have coſts taxed 
according to the ſtatute, 
One execu- If no execution has been taken out on the 
tion againſt judgment entered on the ſcire facias, one exe. 
defendant for cution as againſt the defendant may be ſued 


debt and coſts out for debt and coſts, and damages in the 
in the origi- joinal 
origina 
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original adtion, and for the coſts on the non- nal action, 
proſs. and colts in 
crror. 

If the plaintiff in error, being ſerved with Same pro- 
a rule to aſſign errors de recordo, does aſſign ceedings on 
errors, (as he may) although execution of the —_— er- 
judgment of the ſcire facias be actually exe- % g 
cuted, the procerdings muſt be the ſame as ſci. fa. 
if error had been aſſigned at firſt upon the 
ſcire facias; and if the judgment be reverted, 
the plaintiff in error ſhall have reititution. 

No cofts are to be paid on any amend- No coſts on 
ment of writs of error, purſuant to the ſta- amendment 
rite of amendments. Stat. 5 Geo. 1. c. 13. of wiitof er- 
But if the writ of error be quaſhed, the de- . 
fendant in error ſhall have coits. Et vide 
Fitz-Gibbon, 201. | 

If the plaintiff moves to amend the aſſign- Coſts on a- 
ment in errors, the rule is with coſts, becauſe mendment of 
he comes for a favour of the court, Fitz- aſignment of 
Gillon, 268. f 

If che defendant in the original action No cofts 
does not bring his writ of error before exe- where execu- 
cution executed, the plaintiff ſhall not have *?" i 
his damages and coſts either on nonſuit, diſ- _ 
continuance, or judgment affirmed, becauſe 
the writ of error is not then in delay of the ex- 
ecution. | 

In ejectment, judgment pro quer. and exe- Where plain- 


cution of his damages and coſts ; error tiff 10 eject- 
= ment {ſhall 


brought, and judgment affirmed ; plaintiff have no cogs 
could not have colts for his delay and charges; in error. 
for no coſts were in ſuch caſe at the common 
law, and ftat. 3 H. 7. c. 10. gives them only 
where error is brought in delay of execution; 
lo 19 H. 7. c. 20. and though the plaintiff 
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550 The Attozey's 131atice 
had not execution of his term, yet he had it 
of his coſts. 1 Vent. 88. Cro. Jac. 636, 
Vide Anarews 113, 153, 155. 
Defendant in In replevin, plaintiff ponſuited, writ of 
_—_—_ error brought in B. R. and judgment af, 
firmed, defendant in error ſhall have no coſts 
for delay of the execution, Sc. (he being as 
Andr. 113. plaintiff, and having judgment for a return. 
habend.) becauſe he is not within the letter of 
any of the ſtatutes, which ſhall be taken 
ſtrictly, coſts being in nature of a penalty. 
Hil. 2, 3 V. & M. B. R. Coan v. Bowles, 
Cartb. 179. 
Plaintiff in If on judgment in formedon in remainder, 
formedon no the tenant bring error, and judgment be af- 
coſts in error. firmed, he ſhall pay no colts, becauſe none 
recoverable at firſt. Jbid. Cro. & El. Cre. 
Car. 658. 
Adminiſtra= Error in B. R. port per adm. 7udic, af- 
tor ſhall pay firmed, he ſhall pay no coſts, for he is not 
—_— ' a perſon within the intent of the ſtature, 
13 Car. 2. c. 2. Trin. 7 V. 2. B. R. Gal 
v. Till, Carth. 281. Sed vide antea, fol. 
When a writ In a writ of error, if the defendanr die, 
of error a- the writ is not abated, otherwiſe if the plain- 
derch of he tiff die, Sir Ii. Thyn and Corie. A ſci. fa. ad 
parties, audiend errores went againſt the executor, 
when the defendant in error died. 1 Vent. 


34. ; 
When a writ If the plaintiff in error dies before errors 
of error a- aſſigned, the writ abates, and the defendant 
bates by the in error may ſue out a ſcire facias to revive 


— = the judgment againſt his executor ; but it he 


error, and dies after error aſſigned, and a joinder in er- 
when not, ror, it does not abate; and the defendant in 
error may proceed to get the judgment at. 

firmed, 


in the Court of King's Bench. 


firmed, but muſt then revive it againſt the 
plaintiff in error. 


Treſpaſs againſt five. Plea not guilty. And in what 
Verdict and judgment for the plaintiff. The manner exe- 


five defendants ſue a writ of error for error in cution may 
be tacen out 


fact, and before the record is certified one 
of the plaintiffs in error dies. The plaintiff 
in the original action ſues out execution 
againſt all, &c. Curia: The writ of error 
was abated by the death of this plaintiff, If 
execution had been ſued againſt four defen- 
dants, omitting the fifth, this had been erro- 
neous, becauſe it varies from the judgment 
which does not warrant it. If the execution 
could bear teſte the day of the judgment, (as 
it might if the plaintiff had not been de- 
layed by the writ of error) and had been ſued 
againſt all five, this execution had been good, 
becauſe the death of the defendant was ſub- 
ſequent to the teſte of the writ of execution. 
If there are ſeveral plaintiffs in one writ of 
error, the death of one abates the writ, becauſe 
there cannot be any judgment according to 
the writ; but if there are ſeveral defendants 
in error, and one dies, it is otherwiſe, for 
they are not named in the writ. Queſtion, 
Whether the plaintiff in the original action, 
ought not to have ſued a ſcire facias before he 
took out execution? Curia: There is no 
need to ſue a ſcire facias, becauſe there was 
not any alteration of the record, nor any 
new perſon made liable to the execution; 
The execution ſued upon the death of the 
plaintiff in error was erroneous, becauſe the 
court was ſuperſeded by the writ of error; 
and this ſuperſedeas continues until the court 
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be appriſed of the abatement of the writ of 
error by the death of the party, for they 
ought to certity the writ of error, or a matter 
of excuſe, which they cannot return, unleſs 
they are themſelves before certified of the 
death of the party, which may be by ſome 
ſuggeſtion or entry upon the record, Sc. 
Superſedeas quia improvide awarded. Trin, 
9 W. 3. B. le. Penoyer v. Brace, 1 R. Raym. 
244. 1 Salk. 319. 5 Med 338. Carib. 
404. Comb. 441. 12 Mod. 130. Holt. 
640. 8 Mod. 108. 3 Danv. Abr. 332. 
6. 

Abates not ; If the defendant in error dies before or af- 

by the death ter errors aſſigned the writ does not abate; 

of the defen if before errors aſſigned the plaintiff is bound 

dant in error. : ; 
to tranſcribe, and the executor of the defen- 
dant in error may ſue out a ſcare facias to 
ſhew cauſe why he the executor ſhould not 
have execution; upon which the plaintiff is 
to aſſign errors; and the proceedings in this 
caſe, as likewiſe where the defendant in error 
dies after aſſignment of errors, are to be car- 
ried on as if the defendant was alive till the 
judgment be affirmed, and then the executor 
of the defendant in error muſt revive by 
feire facias. Vide 1 R. Raym. 43,. 1 Salk, 
264. 

When on 2. 

batementof Tf the writ of error be abated by the 


writ of error act of the plaintiff in error, the defendant in 
execution 


may go, tho? error may take out execution, although a new 


a new writ Writ of error be brought. 
may be 


brought. If a writ of errror in ejectment, Sc. abates 
by the act of God, a ſecond writ will be a 


ſuper- 


in the Court of King's Bench. 553 


ſuperſedeas , otherwiſe where it abates by the 
act of the parties. 1 Vent. 353. 

If there be divers records between the ſame of returning 
parties, the inferior court may return which the writ 
they pleaſe, they being warranted by the writ where divers 
D records. 

If judgment be given after the teſtę and How if judg- 
before the return of the writ of error, the ment given 
record ſhall be removed; but if judgment after the re- 
be entered after the writ of error is returnable, dur of the 
the writ only is to be returned, and that no 
judgment 1s yet given. 

It the record vary from the writ of error, Record vary- 
yet the inferior court ought to remove it. ing from the 
i Vent. 96. WOO 

A writ of error that bears teſte before 
the judgment given, is good to remove the 
record, ſo as judgment be given before the 
return of it. 1 Vent. 255. 

General errors aſſigned, and want of origi- After in nul- 
nal and warrants of attorney, to which in lo cit erra- 
nulls eſt erratum pleated, plaintiff moved to u dene 
amend the errors aſſigned, but was denied. = e- ä 

Alignment of errors, replication in nullo 
eſt erratum, motion to amend aſſignment of 
errors denied, becauſe it was not to afiirm, 
but to reverſe a judgment. Hil. 7 V. 3. 

B. R. Walker v. Stackee, Carth. 367. 

By ſtat. 5 Geo. 1. c. 13. all variances and gat.;Geo.1. 
defects, which vary the writ of error from c. 13. Of a- 
the record, are amendable. No coſts are to mendments. 
be paid on ſuch amendments, 

An amendment ſhall not be made, after 
the court can't help ſeeing that the matter 
is upon record: for the whole muſt be ſup- 
poſcd to be ſtill in paper. Bur. Rep. 522. 

Amend- 
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Amendment of a declaration in civil actions, 
may be made at any time while all is in the 
paper; and the like in penal actions, if the 
amendment be at common law ; but the 
ſtatutes of amendment do not extend to pe- 
nal actions. 2 Bur. Rep. 1098, 1099. 

W Where in the Common Pleas judgment is for 
plaintif the plaintiff, and the defendant brings error, 
brings error, there ſhall only be judgment to reverſe the 
* 3 for the ſuit is only to be 
give a ner eaſed of that judgment; but where the plain- 
judgment; tiff brings error, the judgment ſhall not only 
otherwiſe if be a reverſal, but the court ſhall give ſuch 
2 judgment, as the court below ſhould have 
"nee ere done; for this writ of error is to revive the 
firſt cauſe of action, and to recover what he 
ought to have recovered by the firſt ſuit 
wherein the erroneous judgment was given. 
Salk, 262. Mich, 4 V. & M. B. R. Baker 
v. Lade, Carth. 253. 
A ſcire facias Error on a judgment in the Marſhalſea 
againſt bail court, /ci. fa. againſt the bail reciting the 
9 judgment, that we have cauſed to be brought 
before us a certain record for ſpecial reaſens. 
Quaſhed. Sci. fa. ſhould be thus, That we 
have cauſed to be brought before us in order t! 
correct an error. Mich. 8 W. 3. B. R. Gillan 
v. Harnage, Carth, 391. 

Judgment reverſed on a writ of error by 
the opinion of three judges againſt two, and 
yet on every error ſingled out there were 
three judges againſt two for affirming the 
judgment. Hil. 7 Fac. 1. Earl of Shrewsbury 
againlt The Earl of Rutland, 1 Bulft, 4. 2 Bull. 
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Bail ſhall have time to ſurrender their 
principal, after a writ of error brought by 
him; but upon different terms, according to 
different circumſtances. Bur. Rep. 340. 


Error in the Exchequer chamber. 


Very attorney who ſhall ſue out any writ Writ of error 
of error on any judgment of this court 0 _ 
returnable in the Exchequer chamber, ſhall — _ 
forthwith allow ſuch writ of error with the ; 
clerk of the errors of this court for the time 
being, and no execution ſhall be ſtayed until 
ſuch allowance. Eaſter, 36 Car. 2. 

Where ſpecial bail is required, if the plain- Bail in four 
tiff upon ſuch writ of error does not within days after al- 
four days after the allowance thereof put in lowance. 
ſpecial bail, the plaintiff in the action may 
proceed to take out execution, notwithſtand- 
ing ſuch writ of error. Eaſter, 16. Eaſter, 

36 Car. 2. 

If ſpecial bail is put in, the plaintiff in Notice of 
error, or his attorney, muſt forthwith give bail, and if 
notice thereof to the defendant in error, or no exception 
his attorney; and if the defendant in error — 
does not except againſt ſuch bail within twen- ed. 
ty days atter ſuch notice, ſuch bail ſhall be 
allowed. Mich. 5 W. G. M. 

If the plaintiff in error after errors are aſ- Ten days no- 
ſigned in the Exchequer chamber, intends to tice to the 
argue the ſame, he muſt give ten days no- clerk of the 
tice thereof to the clerk of the errors in'the — 
ſame court before they ſhall be argued by 
counſel on either ſide; and the attorney for Plaintiff to 


the plaintiff in error ſhall deliver four copies deliver four 
books to 


Judges C. B. 
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detengant Of the book of the juſtices of the Common 
four to the Pleas, and the attorney for the defendant 
barons, ſhall deliver four copics to the barons of the 
Exchequer four days before the hearing of the 
cauſe. Eaſter 33 Car. 2. 
No ſei. fa, in The Exchequer chamber doth not award 
Exchequer a ſci. fa. ad audiend. errores, but notice is 
chamber. given to the parties concerned. 1 Vent. 34. 
Stat. 27 Eliz. An erroneous judgment given in this court 
c. 8. Juriſ was reverſible only in parliament, until the 
diction of Ex- Bat, 27 Eliz. c. 8. whereby upon any judg- 
— in ment given in the court of King's Bench in 
error, on debt, detinue, covenant, account, action upon 
judgment in the caſe, ejeclione firme, or treſpaſs, firſt com- 
B. R. menced there (where the king is not a party) 
the party againſt whom the judgment ſhall 
given may at his election ſue forth a writ 
of error directed to the juſtices of the com- 
mon bench and barons of the Exchequer, 
or any ſix of them (being of the degree 
of the coif) who ſhall reverſe or affirm ſuch 
judgment other than for error concerning 
the juriſdiction of the King's Bench, or want 
of form in any writ, record, plaint, bill, 
declaration, or other proceeding, and after 
reverſal or affirmance, the record ſhall be re- 
manded, that the court of King's Bench may 
proceed thereupon. 
Error in Yet after ſuch reverſal or affirmance, the 
parliament party who apprehends himſelf grieved may 


from the Ex- have a writ of error returnable in parliament. 
chequer 

chamber, 3 3 

When ſuit by Where the ſuit is by original a writ of er- 
original er- ror lies in parliament only, and not elſe- 


ror lies only yhere, as not being firſt commenced in the 
in parlia- | court 
ment, 
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court of King's Bench, but in another court, 
viz. the court of Chancery. 

And where the ſuit in B. R. is by bill, the 
party m2y ſue forth a writ of error in parlia- 
ment, for the ſtatute gives him his election. 

' Shower's P. C. 56. And I apprehend that 
if the party brings a writ of error in the Ex- 
chequer chamber, whereby he has made his 
election, and be there nonſuited, he may af- 
terwards have a writ of error returnable in 
parliament. But quere. 

Bail cannot have a writ of error in the Bail cannot 
Exchequer chamber by the ſtat. 27 Eliz. c. 8. — _ 
which gives it only in feven cafes therein vet 
mentioned. Lancaſter v. Keyleigb, Cro. Car. T 

286, 300. 1 Jones 325. Godb. 440. 3 Dany. 
Abr. 10. p. 27. Cre. Car. 408, 481. Cro. 
Tac: 17, 3% 7h 

Error does not lie in the Exchequer cham- Error lies not 
ber upon a judgment upon a ſcire facias only in the Ex- 
in the King's Bench, becauſe it is caſus omiſſus eue 2 
out of the ſtat. 27 Eliz. which gave writs of , jodgment 
error returnable in the Exchequer chamber upon a ici, 
upon judgment recovered in the King's Bench fa. Vide 
by bill. Cro. Elz. 730, 743. Hob. 72. Andr. 287, 
Cro. Jac. 384. Yelv. 157, Sec 1 Med. 79. 

297. 1 Vent. 38, 168. 1 R. Raym. 98. | 

In an action qui tam upon a ſtatute where No error in 


the king is to have a part, error lies only in Exchequer 


I chamber in 
parliament. 3 


ſcand. mag. on ſci. fa, againſt bail after two nihils returned. 


No writ of error to reverſe a judgment in 
an action qui tam, Sc. lies in the Exchequer 
chamber, becauſe the king is party; ſo alſo 
upon the flat. de ſcandalis magnatum, Lord 
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Say and Seal againſt Stephens, Cro. Car. 135, 
142. 1 Vent. 49. Where a ſci. fa. goes 
againſt the bail in this court, and two mihils 
are returned, and judgment is had thereupon, 
no writ of error can be brought in the Exche- 
quer chamber, but in the parliament only, 
1 Vent. 38, 168. 
After ſuch re. Alſo after ſuch a return it cannot be aſ— 
. bail re- ſigned for error, that there was no capias 
ievable only > 2 a 
by audita awarded againlt the principal, but in that 
querela. Caſe the bail is relievable only by audita quere- 
la; but if the ſheriff returned a ſcire feci, 
they might plead it. F. N. F. 104. 1 Veni. 
38. 
Error quod On a writ of error in the Exchequer cham- 
coram vobis ber, a ſcire facias ad auaiend. errores was 
2 . awarded, returnable 11 May, and there not 
chequer being ſuch a day of adjournment, it was 
chamber. held to be a diſcontinuance, and that a writ 
of error quod coram wibis refidit lies not in 
this court, which has its power from ſeve— 
ral ſtatutes, and can only reverſe or affirm, 
and remand to the king's Bench for execution, 
and when the plaintiff is nonſuited, or the 
writ 1s diſcontinued, they have no more to 
do with it, for they have no record before 
them, but it remains in the King's Bench, 
And though ſeveral precedents were produced 
where writs of error quod coram vobis, &c. 
were allowed, no regard was had to them, 
they paſling without debate. Cave v. Pole- 
Wee, Cro. Jac. 616, 620. 
Error in fact The court of Exchequer chamber hath no- 
notatignadle thing to do with errors in fact, for the court 
in Excheducr of King's Bench had power to examine mat- 
chamber. „ a 
ters in fact in their own judgments 1 
4 the 


LS 2 >” 1 ce - þ 


in the Court of King's Bench. 


the ſtatute; and the ſtatute extends only 
to ſuch caſes as had no other remedy but in 
parliament. 2 Lev. 38. 1 Vent. 207. 2 Med. 
194. That matter of form cannot be al- 
ſigned, appears 1 Sid. 253. 

Error of a judgment in B. R. in caſe ſur 
aſſumpſit, where on non aſſumpſit pleaded, a 
verdict and judgment was for the plaintiff, 
11 Feb. 11 Geo, 2. which was in Hilary term 
following, the plainriff in error comes in pro- 
per perſon before the juſtices of C. B. and 
barons of the Exchequer, and aſſigns for error, 
that it appears by the record, that in Eaſter, 
10 Geo. 2. he defended and pleaded to iſſue 
by Richard Ednel his attorney, whereas he 
was then an infant under the age of twenty- 
one years. Defendant in error pleads in nullo 
eſt erratum, and prays that the judgment may 
be affirmed. Caſes cited for the . plaintiff, 
Cro. Eliz. 731. Cro. Jac. 5, 303. Cro. Car. 
513. lob. 5. V. Jones 410. For the de- 
fendant, 2 Lev. 38. 1 Vent. 207. 2 Mad. 
194. 1 Sid. 253. Hil. 1738. All the juſ- 
tices and barons agreed, that error in fact 
could not be aſſigned, nor was it examinable 
in the Exchequer chamber; that in nullo eſt 
erratum was 1n the nature of a demurrer to 
it, and that judgment ought to be affirmed ; 
upon which it was moved, that the plaintiff 
in error might diſcontinue his writ upon pay- 
ment of coſts, which was granted niſi cauſa, 
and afterwards made abſolute; but afterwards 
in Eaſter, 1739. upon affidavit that the coſts 
were taxed and had been demanded, and 
that the plaintiff in error refuſed to pay them, 
the rule for diſcontinuing the writ of error 


was 
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was diſcharged, the cauſe was again put into 
the paper, and the judgment afirmed. Hill. 
11 Geo. 2. Roe v. Sir John More, Bart. Com. 
Rep. 597. g | 
May beſides Judgment pro. ef. in B. R. ſur ſpecial ver- 
ecverlal give dict, judgment reverſed in 2xcheguer cham- 
compleat ber, that court doth, beſides the judgment 


des ment. of reverſal, give a complete judgment for 
the plaintiff, viz. that be do recover. Trin. 
6 W. 3. 5B. le. Philips v. Bury, Cartb. 319. 
1 R. Raym. 10. 

Exchequer Judgment fer defendant on demvrrer re— 


chawbercan- verſed in Exchequer chamber, and judgment 
not award that plaintiff do recover, Cc. But becauſe they 
ST of in- wanted power to award a writ of Inquiry, it 
* was ſent into B. R. for the execution of that 
writ, and thereupon to give final judgment, 
Hil. 2, 3 V. & M. B. Kk. Plilips v. Bum, 
Carth. 181, 319. Comb. 214. 1 K. Ray m. 10. 
Gro. Eliz. 746, 747. Zelv. 74, 75, 76. Cro. 
Fac. 206. Dyer 343, 373. 4 Inſt. 72. us, 
N. B. 19 D. Yelv. 118, 119. 2 Saund. 234, 
256. 
Of execution Error brought by fix, in Exchequer chamber; 
on abatement three die, a remittitur ſhould be entered to 
i Exchequer warrant execution in B. A. againſt the ſurvi- 
CAlaliiber, 
vors. Carth, 236. 
Where writ Where a writ of error determines in the 
of error a Excheguer chamber by abatement or diſcon- 
bares in Zx- tinuance, the judgment is not again in the 
jus. a King's Bench, till there be a remiltitur enter- 
judgment is ed, for without ſuch remillitur, it cannot 
not iu B. R. appear to the couit of King's Bench, but that 
wichout a the writ of error is ftill pending in camera 
Tmiteitur. ſcaccarit. 
In 


* 
3 
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In treſpaſs 300 l. damages were recovered, Debt on a 

and jadgment thereon, and error brought lune 
thereof in the Exchequer chamber, pending = W 
which the plaintiff brought an action of debt ch@quer 
in this court for the 300 J. and by all the chamber, 
Judges, except Kelynze, it well lies, for the 
record itſelf is yet in this court, and the writ 
of error is a. ſuperſedeas only. 1 Lev. 183. 
Vide 1 R. aym. 47. Zelv. 20. Cro. Eliz. 
734, 822. 2 Vent. 261. 4 Mad. 247. Carib. 2. 
Skin. 496. 

A judgment in debt is had in the K:ng's ' 
Bench, and a writ of error is brought, it 
ſtill remains a record of the King's Bench, 
and an action of debt may be brought upon 
the judgment. 1 Vent. 34. 


Error tom in redditione Judicii quam in adfu- 
dicatione Executionis, 


3 may bring a writ of error tam in Where bail 
redditione judicii quam in adjudicatione may have it. 
executionis upon a judgment recovered againſt 
them by ſcire facias. 

On a judgment for the plaintiff in the King's It lies not in 

Juag P g f 

Bench, affirmed in the Exchequer chamber, camera ſcac- 
and an award of execution in B. R. on afoot 
i-. 2 iat b 0 oh b 141 Ae . 9 f awar Ot Xe 
of * 14 Aci r ug U * P INT, 01.0 S n- cution after 
dant cannot have a writ of error in the Ex- judgment af- 
chequer chamber tam in redditione judicii quam firmed there, 
iu adjudicatione executionis (aliter if there had 
bern no writ of error before on the original 
judgment;) for the merits of the firſt judg- 
ment have been examined, and ſuch ſecond 

Vor. I. O 0 writ 
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writ is no ſuperſedeas, and execution ſued out 
will be no contempt. See Salk. 263. 
Writ of error brought by bail on a judg- 


Bail cannot 


n ment againſt him by ſcire facias in an inferior 
44 himſelf in a Court, and it was tam in redditione judicii 


writ of error. againſt the principal, quam in adjudicatione 
executionis againit the bail; but it was quaſh- 

ed againſt the principal, and the bail proceed- : 

ed to reveiſe the judgment againſt him. 4 

Vide antea, | 

* 


— 


Error ceram nobis reſiden. 


F a judgment given in this court be erro- 
neous in matter of fact only, and not in 
_—_— of point of law, a writ of error cer. nobis re/- 
7 matter of en. may be brought in this court, where the 
| fact, writ of judgment was given to reverſe it; but if the 3 
| error lies in judgment be erroneous in point of law, then & 
| this court to a writ of error cannot be brought in this be 
| reverſe it, but : T ; ; 
not if erro Court to reverſe it. Error in fact, is not the 5 
neous in Error of the judges, and therefore the rever- be] 
point of law. ſing of a judgment given by them, which is 3 


If a judg- 


ment in this 


— = 
- — 2 
1 - 
Doo — 
. 


.. a I ht nt 


| | | — only erroneous in matter of fact, is not rever- 

#1 Cro. Eliz. ſing their own judgment; but it is otherwiſe 

| 14 105, if the judgment were erroneous in matter of 
| {| law, for they cannot be thought to revetſe 

jd: their own judgment, 

1b; Error quod Where after errors aſſigned the writ is Cil- 


15 — yob's, continued, plaintiff may have another writ 
14 1 quod coram vobis refidet, and upon that may 
1 { nued. aſſign other errors either within or without 

Ii 1 Stra. 697. the record, and is not bound to the ſame er- 
rors aſſigned upon the firſt writ. Alſo this 


muſt be entered upon the fame roll mn 
[its 


in the Court ok King's Bench. 563 


firſt, that the court may ſce all together. 

Yates v. Windham, Cro. Eliz. 155, 281. 

Wri: once good, but abates by plea or death, 

inferior court cannot proceed, but the ſupe- 

rior court, and the party may have a new 

writ quod coram vebis refidet ; but where the 

writ is ill, as to remove a record of a judg- 

ment, ud ſuit in curia naſtra; where it 

was in the time of a predeceſſor, alter. 

Dun v. Dean, Latch. 198. N. B. 71. 
Bur error coram vobis lies not after afficm- Not after af- 

ance, 1 Str. 690. 2 Str. 949, 975. firmance, 
Error coram nobis reſiden. lies not in the Error cor. no- 


| bis reſiden. 
Exchequer chamber. Antea. lies not in the 


Exchequer chamber, Cro. Jac.6:6,620. 


This writ is allowed in court by the ſe- Of allowing 
condaty, and becauſe none of the ſtatutes, Oy 
which cblige the plaintiff in error to put in 2 42 * 
bail, extend to this writ of error, it is ſaid to out leave of 
be no ſup rſedeas but by leave of the court. e court. 
Vide Carth. 367. 

But a modern reporter in a caſe of Be!t 
againſt Collins, Trin. 9 Geo. 1. ſeems to ſay, 
that a writ of error coram nobis reſiden. may 
be allowed by the ſecondary in vacation, and 


that it is a good ſuperſedeas from the allow- 


ance even without notice. 

Lompton was bail for J. S. in an action Where there 
brought againſt him by Collingwocd. and judg- '* 22 ©7197 in 
ment was given againſt J. S. upon which ror coram no- 
Collinzw7cd ſued out a ſcire facias againſt bis will not 
Lan pton, and upon two nibils returned judg- lie. 
ment was entered againſt him; whereupon 
Lampten brought a writ of error coram nobis 
reſeatn”, and aſſigned for error in fact, that 


O09 2 - 7. & 


— — — — 8 
* * — — a - - * 
8 — 
£2 — —— ” * s = 
— - = P. Me -% — — 
- _ - 
—— : — 2 — — 2 — 
— — — , 
— on _— — * — — — — — — wn 


r 
— — 


= — — ” 
— — — — 
— - REES — 
2 — 
A _ —— — — 
I FI — WI 4 
— * A 
_— - — _— — - 
a rr 7 4a. Fu L 
— — — — — — - — — - — —  - - 


2 4 —— 2 ae i 
* 


r 


— 


— 


—— 
— 


_— 


. 


The Attozney's Pꝛactice 


J. S. died before any ca. ſa. was ſued againſt 

him; upon which the defendant took iſſue, 

and a verdict was found for the plaintiff. 

Adjudged, that a writ of error would not 

lie in this caſe, for there is no error in the 
May have court; but it is reaſonable that the party 
audita quere- ſhould have an audita querela, becauſe he had 
la. not notice to come in and plead that matter. 
Mich. 6 W. & M. Lampton v. Collingwood, 
1 R. Raym. 27. 4 Mod. 306. Salk. 262. 
Cartb. 282. 

The way to compel the plaintiff to aſſign 
errors, is by motion in court, and he mult al- 
ſign errors immediately on ſervice of the rule. 
How judg- On errors in fact aſſigned, if found for the 


ment reverſ- plaintiff in trial, he muſt move to put the 
ed on error 


564 


Errors to be 
aſſig ned on 
motion. 


* upon producing the pyſiea, the court will 
give judgment of reverſal, 

On error ia Error in fact aſſigned in a judgment in 

= deſen- dower, vigz. that the tenant was an ideot, and 

ant may 7 : f | 

= appeared by attorney, iſſue being taken on the 


cauſe to trial ideocy, the plaintiff gave notice of trial next 

without pro- aſſiſes, and after countermanded it, never- 

viſo. theleſs the defendant in error carried it down 
to trial the ſame aſſiſes without a proviſo; 
and held good per cur. for he was an actor 
in the firſt ſuit, and is the party delayed by 
this means; and the iſſue was found for the 
detendant in error, and the judgment affirm- 
ed, and a precedent was cited, wherein it was 
ſo done in a writ of error out of Ireland 
2 Lev. 5. | 

Judgment re- Treſpaſs, verdict and judgment againſt five 


verſed for ; 
as and defendants in C. B. but one of the un 


83 
> PR 3 ** 
r _ 


cauſe in the paper for argument, and then 
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died * before the verdict. Error brought by of the defen- 
the four ſurviving defendants ; but the writ _— before 
being ill, becauſe it did not fer forth that "+ 


the fifth defendant was dead, the plaintiff in 


error prayed a new writ of error cor. vobis 
reiden. the plaintiffs on another day moved for 
a ſuperſedeas, becauſe the writ was not a ſuper- This writ no 


ſedeas of itſelf, as the firſt writ of error was ſuperſedeas 


without mo- 


and a ſuperſideas was granted, and the plain- tion. 


tiffs put in bail thereon; error aſſigned that 

one of the five defendants died before verdict; 

iſſbe and verdict thereon; but exception be- 

ing taken to this writ of error, it was alſo 

quaſhed. Motion for a new writ of error cor. 

dobis refiden. and a ſuperſedeas, which was Though two 
granted on putting in bail; but the ſuperſe- _ - n. 
deas was oppoſed as being the third writ of qui — 

error; ſed per cur. This is the firſt writ of ed and alſo a 
error coram nobis reſiden. for the other was ſuperſedeas. 

void. Verdict for plaintiffs in error on the 

above iſſue. Judgment reverſed. Hil. 

7 . 2. B. R. Walker v. Stockoe. Carth. 367. 

1 Nol. Alr. 75 , is wrong, as appears by Zel. 

117. and that Salk. 337. is fo, vide Lill. Ent. 

278, vide 2 Lev. 33. 3 Keb. 28. 1 Mod. 

285. 1 Vent. 207, 208. Carth. 369. Show, 

349. And quere the reſolutions, Lamuden v. 

St, Jobn. Hil. 12 Geo. 1. Merrifield v. Wellen, 

Trin. 2 Geo. 2. Thempſen v. Lyon, Paſch. 

4 Geo. 2. Herne v. Buſhel, Paſch. 6 Geo. 2. 


— ͤUkU— 


Deſendant died before time given to plead out, 
Judgment ſigned after irregular. Wil, Rep. B. R. 
315. 
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Weele v. Smith, Trin. 6 Gee. 2. Harris v. 

Burley, Paſch. 7 Geo. 2 
Execution cannot be taken out, after the 
allowance of a writ of error, coram vobis, 
withour leave of the court. Say. Rep. 166, 
Aſſigning for Upon a writ of error, coram vobis, it was 
error death aſſigned for error, that the plaintiff in the 
of planuff ejectment died before the day of iff prius, 


in an eject - 5 

8 Tn the court ſet it alide, and ordered the attorney 

tempt. to ſhew cauſe why there ſhould not be an at- 
tachment againſt him, for they ſaid it was to 
defeat the proceedings inſtituted by the court 
to try the right. 2 8/ra, 899, 900. 

Error frem Ireland. 
Plaintiff to HE method of compelling the plaintiff 


aſſign errors in the writ to aſſign errors, is by mo- 
on motion. tion in Court, an he will be ordered to aſſign 
errors within a week after ſervice of the rule: 
and if the plaintiff, his attorney or agent, 
cannot be found, the court will order that 
ſticking up the rule in the public office, ſhall 
be good ſervice on the plaintiff in error. 
And the plaintiff in error mult move the 
court for a rule for the defendant to join in 


By like rule 
defendant to 


join. * 

5 errors, and he has four days to do it in after 
Muſt be an ſervice of the rule. 

afidavitveri. On an alignments of errors from Ireland 


fying errors there muſt be an affidavit annexed, verifying 


aſſigned. the ſame. 
If judgment If the judgment is affirmed, the record is 
affi rmed, exe 


cution muſt tranſmitted to Ireland, and the court there 
be awarded Awards execution. | 
in Ireland. No 


15 v. 


the 
bis, 
66, 
was 
the 
ius, 
rncy 
n at- 
as to 
Ourt 


in the Court of King's Bench. 567 


No ſcire facias ad audiendum errores lies here No {cj fa. ad 
upon a writ of error on a judgment in Ireland, audiend. er- 
but a rule of court to aſſign errors. Butler ror. 
againſt Zanchy, Hil, 21, 22 Car. 2, Vide 
2 Keb. 590. 

When the tranſcript is brought over from of bringing 
Ireland, it is to be lodged with the ſigner of in and copy- 
the writs, from whom firſt the plaintiff in 12g the tran- 
error, and then the defendant in error taxes ſeript. 
it out and copies it. 

If the plaintiff in error does not bring in of obtaining 
the tranſcript, and thereby delays the deten- execution for 
dant of his execution, the defendant mult ob- default of 
tain a certificate from Mr. Hawley, with whom ***{cribing. 
the tranſcript ought to be lodged, that the 
tranſcrip: is not brought in; whereupon the 
curſitor will make out a writ de executione 
judicii, directed to the chief juſtice in Ireland. 

If the judgment be affirmed with coſts, no Of execution 
execution can be had here; an original exe- on afirming 
cution cannot iſſue into a foreign county, and the judg- 
this court cannot iſſue an execution into the “ent. 
county (in Ireland) where the action was 

brought in order to ground a telatum. 
Mich. 10 W. 3. B. R, Coot v. Lynch, Cartb. 
4.60. 

Ejectment in B. R in Ireland; judic. pro Of reverſing 
def. error in B. K. in England, and judg- a judgment 
ment reverſed, and judgment given that the given for the 
Plaintiff do recover bis term, Sc And reſolved, r ah 
that there ſhould be a wri: directed to the : 
chief juſtice in Teland to reverſe that judg- 
ment, and commanding to award execution. 

Cro. Car. 368. | 

The houſe of lords in Ireland have no ju- 

riſdliction to affirm, or reverſe any judgment 
Oo4 or 
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or decree, made in any court in that kingdom, 
Stat. 6 Geo. 1. c. 5. J. 2. 


Error in parliament, 


How a writ Writ of error that is brought in the 
of ag 1 A parliament, is made returna'. imme- 
ee diately, or upon a prorogat vii ad proximun 
able. parliamentum, becauſe that court, during the 
See Ur- ſeſſion of ir, fits continually, and has no va- 
quhart's Sol. cation; and it is for the honour of that bigh 
court to be immediately attended, that hey 
may do the ſpeedier juſtice; the pros ved- 
ings there are very expeditious, there being 
no ſcire facias; but upon a motion made in 
the houſe by one of the pcers, a day i an- 
pointed for the plaintiff in error to aſſign is 
errors, and after iſſue is joined on in 10 
eſt erralum, upon another motion made. in 
manner aforeſaid, their lordſhip+ #1 pour a 
day for the hearing of the errors; at which 
day both parties muit attend with their coun- 
ſel; but neither party muſt have more than 
two counſel to plead for him. 
Error lies not Ecxrror lies not from the court of Exchequer 
iromthecourt to the houſe of lords, for the Exchegquer 


— 11 chamber interpoſes. Salk. 511. 4 Inji 21. 


of lords, 21 Ed. 3. | 
Where judg. Action in the court of King*s Bench by ori- 


ment reverſ ginal, judgment for the defendant on a ſpe- 
ed in parlia cial yerdict, and error brought in parliament; 


ment, they : . d | 
dire che ſame if the parliament reverſe the judgment, they 


judgment as will give the ſame judgment as the court of 
B. R. ought King's Bench ought to have done. Philips v. 
to have done. Bury, Carib. 180, 319. 1 R. Raym. 9, 10 

| Show 


x4 

* 

* 

w J 2 
I 
P 
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* 
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in the Court of King's Bench. 369 


* Show. P. C. 57. 2, How it would be if the 
judgment was upon a demurrer, and a writ of 
inquiry neceſſary. Vide antea, fel. CT 
Debt for an eſcape, and judgment thereon Suing in the 
in C. B. error in B. K. and bail thereon, judg- —_ below, 
y ment affirmed, error in parliament; pending — „ 
e | which the plaintiff took out execution in parlia- 
2 1 againſt the bail, who petitioned the houſe of ment, is a 
W lords againſt the attorney who took out the — 
e | execution, alledging it to be a contempt and — 
I- = breach of privilege. Reſolved, that it was Str. 443. 
h = a contempt and breach of privilege, and the 
bi = plaintiff's attorney ordered to make reſtitu- 
. | tion of the goods taken in execution, which 
g was accordingly done; but the lords being 
n | informed that the judges held it no contempt 
N= | at law, ſpared the colts in this caſe as to the 
is attorney who ſued out the execution. 1 Will. 
0 0 C85. 
n 6 
a Foraſmuch as upon writs of error return- Proceedings 
h able in this high court of parliament, the on writs of 
1- f plaintiffs therein often deſire to delay juſtice, fa — 
n 4 rather than to come to the determination of 
dhe right of the cauſe; it is therefore ordered 
* ? by the lords ſpiritual and temporal in parlia- 
* ; ment aſſembled, That the plaintiffs in all 
. 2 ſuch writs, after the ſame and the records be 
1 brought in, ſhall ſpeedily repair to the clerk 
[- of the parliament, and profecute the writs 
4 = ot error, and ſatisfy the officers of this houſe 
N bhbeir fees juſtly due unto them, by reaſon of 
y the proſacution of the ſaid writs of error, and Errors to be 
f die proceedings thereupon, and further ſhall aſigned in 8 


dy ds au ays, or non 
allign their errors within eight days after the proſs and re- 


7. 
0 } bringing in of ſuch writs with the records; mitlitur. 
7 + and 
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and if the plaintiff makes default ſo to do, 
then the ſaid clerk, if the defendant in ſuch 
writs require it, ſhall record that the plaintiff 
hath not proſecuted his writ of error; and 
that the houſe doth therefore award that ſuch 
plaintiff ſhall loſe his writ, and that the de- 
tendant ſhall go without day, and that the 
If diminution record be remitted ; and if any plaintiff in 
alledged, and any writ of error ſhall alledge diminution, 
certiorari and pray a certiorari, the clerk ſhall enter an 
prayed. award thereof accordingly ; and the plaintif 
may, before in nullo eſt erratum pleaded, fue 
Certiorari to forth the writ of certiorari in ordinary courle, 
go without without ſpecial petition or motion to this 
motion, and houſe for the ſame; and if he ſhall not pro- 
be returned ſecute ſuch writ, and procure it to be re- 
in ten days. gr . | 
turned within ten days next after h's plea of 
diminution put into this houſe, then unleſs he 
ſhall ſhew ſome good cauſe ro this houſe for 
the inlarging of the time for the return of 
Or loſe bene- ſuch writ, he ſhall loſe the benefit of the 
fir thereof, ſame; and the defendant in the writ of error 
and defen- 7 : . "CRP 
dant to pro- may proceed as if no ſuch writ of cer{iorar; 
ceed as if were awarded. Ordo dom. procer. die Veneris 
none award- 13 Dec. 1661. : 
ed. The houſe taking notice, That upon ap- 
Printed caſes peals and writs of error, there have been of 
to be ſigned. ſate ſeveral ſcandalous and frivolous printed 
caſes delivered to the lords of this houle; 
for preventing whereof for the future, it 15 
this day ordered by the lords ſpiritual and 
temporal in parliament aſſembled, That n 
perſon whatſoever do preſume to deliver any 
rinted caſe or caſes to any lord of this houle, 
unleſs ſuch caſe or caſes ſhall be ſigned by 


one or more of the counſel who attended at 
tlie 


- — r 


do, 
ſuch 
ntiif 
and 
ſuch 
de- 
the 
F in 
tion, 
r an 
nu? 
ſue 
arle, 
this 


pro- 

re- 
a of 
s he 
for 
1 of 

the 
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the hearing of the cauſe in the courts below, 
or ſhall be of counſel at the hearing in this 
houſe : and this order to be added to the 
rol! of ſtanding orders, and affixed on the 
doors of this houſe and the courts in Weſt- 
minſter. Ordo dom. precer. die Martis 19 Apri- 


lis 1698. 


Upon conſideration of the great inconve- No putting 
niencies ariſing by motions and petitions for - a day — 
putting off cauſes, after days have been ap- ot nec of 
pointed for hearing thereof, it is ordered by two days, 
the lords ſpiritual and temporal in parliament and oath 
aſſembled, that when a day ſhall be appointed thereof. 
for the hearing any cauſe, appeal, or writ of 
error, argued in this houſe, the ſame ſhall 
not be altered but upon petition ; and that 
no petition ſhall in ſuch caſe be received, un- 
leſs two days notice thereof be given to the 
adverſe party, of which notice oath ſhall be 
made at the bar of this houſe: and it is fur- 
ther ordered, that this order be added to the 
roll of ſtanding orders. Ordo dom. procer. 
die Mercur. 22 Dec. 1703. 


Ordered, that in all caſes upon writs of Certificates 
error depending in this houſe, when diminu- to be given of 
tion ſhall be at any time alledged, and a cer- dein ag. 
tiorar; prayed and awarded before in nullo q nA 
et erratum pleaded, the clerk of the parlia- ing writs of 
ments ſhall, upon requeſt to him made, give error. 

a certificate that diminution is ſo alledged, 
and a certiorari prayed and awarded there- 
upon: and it is further ordered, that this 
order be entered on the roll of the ſtanding 
| orders 
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orders of this houſe. Ordo dem procer. die 
Veneris 21 Feb. 1717. 


How counſe! Upon report from the committee of the 
are to pro Whole houſe, appointed to take into conſider- 
ceed at hear- ation matters relating to the proceedings on 
ng caules. appeals and writs of error; it is ordered by 
the lords ſpiritual and temporal in parliament 
aſſembled, that at the hearing of cauſes for 
the future, one of the counſel for the appel- 
lants ſhall open the cauſe; then the evidence 
on their fide ſhall be read; which done, the 
other counſel for the appellants may make 
obſervations on the evidence: then one of 
the counſel for the reſpondents ſhall be heard, 
and the evidence on their ſide to be read; af— 
ter which the other counſel for the reſpondents 
ſhall be heard, and one counſel only for the 
appellants to reply. Ordo dom. procer. die 
Sabbat. 2 Mart. 1727. 
Bail is not requiſite, as it ſhould ſeem 
(ſed quere) upon bringing a writ of error te- 
turnable in parliament, upon a judgment in 
B. R. in an action of debt, brought upon a 
recognizance in error. 3 Bur. Rep. 1507, 
1568. 
Writ of error upon a judgment in ejec- 
ment being brought, returnable in parliament, 
court obliged plaintiff in error to enter in a 
rule, not to commit waſte during its pen- 


dency. 3 Bur. Rep. 1823. 


Writoferror A writ of error returnable in parliament, 
— — diſeontinued by the prorogation of the par- 
. — — liament: another writ brought teſte the laſt 
writ no ſu- day of the ſeſſion, viz, 1 March, returnable 


perſedeas, 19 
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19 November, the day to which it was pro- 
rogued. The court reſolved, that though 
the firſt writ was not diſcontinued by any 
act of the party, yet this ſecond ſhould be 
no ſuper ſedeas That a writ of error 
returnable at the next parliament could not 
be good; but here the parliament was pro- If returnable 
rogued to a day certain that in re- ad prox. par- 
gard of the length of time in the return — ans 
ſhould be no ſuperſedeas, 1 Vent. 31. 83 

If a wrir of error be brought in the Ex- When a ſe- 
cheguer chamber, and that being diſcontinued, cond writ of 
another is brought in parliament, this ſecond cr A ſuper- 

3 a iedeas, and 
writ is a ſuperſedeas. But if a writ of error hen not. 
be brought in parliament, and that abates, 
and the plaintiff brings a ſecond, this is no 
ſuperſedeas, becauſe it is in the fame court. 

1 Vent. 100. 

A writ of error teſte 30 Nov. ult. return- prorogation 
able in parliament 30 April next, the day to of parliament 
which parliament was prorogued. Hale: 3 
The lords have lately declared, that proro- it of error. 
gation does not determine a cauſe 0-161 1ing 
in parliament by writ of error; but that 
comes not to this caſe, the writ not being re- 
turned. A writ of error returnable at rhe 
next parliament is not good; but otherwiſe 
if they are ſummoned or prorogued to a day 
certain. A writ of error bore teſte 10 Nov. writ of error 
and returnable 1 Nov. next {-lowing, and the with a long 
record was lent into the Exchequer chamber, return d 
a mittimus indotſed upon the roll here; and fer, 
it was reſolved execution might be taken out, 
becauſe of the long return. 2dly, That tho? 
there were a mitlimus upon the roll, yet the 

record 
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record remained here until the return of the 
writ to all purpoſes. 

The opinion of the court, the writ of er- 
ror was no ſuperſedeas, but would make no 
rule, becauſe not judiciully before them; but 
party mult take out execution if he thought 
fir, and then, if the other ſide moved for a 
ſuper ſedeas, would reſolve the point. 1 Vent. 
266. 2 Lev. 120. 

Error not de- A writ of error does not determine by a 
termined by prorogation of the parliament. 2 Lev. 93. 
pror ogation . 
Upon error If on a judgment in the Common Pleas, a 
in parligment writ of error brought in this court, bail put 
of judgment jn according to the ſtatute, and judgment at- 
1 firmed, a writ of error be brought in parlia- 
bail requir- Ment, the party muſt give a new recogni- 
Zance, for the firſt recognizance'does not in- 
clude payment of coſts to be aſſeſſed in the 
houſe of lords. Salk. 97. 


Scire facias GEORGE the third, by the grace of 
quare execu- God, of Great Britain, France and Ireland, 
tionem non king, defender of the faith, c. To the 
j —_— ſheriff of Middleſex, greeting : Whereas Mar- 
-r. out of Maduke A. lately in our court, before Sir Ed- 
the court of ward M. kat. Sir Fo P. knt. and Sir John 
Common P. kat. our juſtices of the bench at Weſtm:nfter, 
1 by our writ, and by the judgment of the 
che King's ſame court, recovered agaiaſt Michael A. of 
Bench, the pariſh of St. Paul Covent garden in the 
county of Middleſex, gent. two hundred 

pounds of debt, and ſixty ſhillings for his da- 

mages which he had ſuſtained as well by oc- 
caſion of the detaining that debt, as for 
his coſts and charges by him about his ſuit in 
taat behalf expended; whereof the ſaid - 
chae 
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chael was convicted, as by the inſpection of 


the record and proceedings thereon, which we 
lately cauſed to come in our court before us, 
for certain cauſes concerning error, appears to 
us from record: and now, on behalf of the 
ſaid Marmaduke in our ſaid court before us, 
we have been informed, that although the 
ſaid judgment be given in form aforeſaid, yet 
execution for the ſaid debt and damages ſtill 
remains to be made to him; whereupon the 
ſaid Marmaduke hath prayed us, that a pro- 
per rem-dy may be provided for him in this 
caſe : and we, being willing that what is Juſt 
ſhould be done on this occaſion, command 
you, that by good and lawful men of your 
bailiwic, you make known to the ſaid Michael 
that he be before us, from the day of 
whereſoever we ſhall then be in Eng- 
land, to ſhew, if any thing he has or knows 
to ſay for himſelf, why the ſaid Marmaduke 
ought not to have his execution againſt him 
for the ſaid debt and damages, according to 
the force, form and effect of the ſaid recovery, 
if he ſhall think it expedient, Sc. and further 
t do and receive what our ſaid court before 
us ſhall then and there conſider of him in 
this behalf; and have you there the names 
of thoſe by whom you thall make known to 
him, and this writ. Witneſs, &c, 
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GEORGE the third, by the grace of Another on a 
God, of Great Britain, France and Ireland, judgment in 


king, defender of the faith, Sc. To the 
mayor and bailiffs of the town of Northamp- 
ton, greeting: Whereas Peter L. lately in our 
court, of the towa aforeſaid, before you with- 
out 


an inſerior 
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out our writ, and by the judgment of the 
ſame court, recovered againſt Francis S. eſq; 
thirty-ſeven pounds ſix ſhillings and nine 
pence, for his damages which he ſuſtained 
as well by occaſion of the not performing 
certain promiſes and undertakings lately made 
to the ſaid Peter L. by the ſaid Francis S. as 
for his coſts and charges by him about his 
ſuit in that behalf expended, whereof the 
ſaid Francis S. was convicted, as by inſpection 
of the record and proceedings thereupon, 
which we have lately cauſed to come in our 
court before us, for certain cauſes concerning 
error, appears to us of record: and now, on 
the behalf of the ſaid Peter L. in our faid 
court before us, we have been informed, that 
although the ſaid judgment was given in form 
aforeſaid, yet execution for the {aid damages 
ſtill remains to be made to him; whereupon 
the ſaid Peter L. hath humbly intreated us 
for a proper remedy to be provided for him 
in this behalf; and we, being willing that 
what 1s juſt ſhould be done in this behalf, 
command you, that by good and lawful men 
of the bailwic of che town aforeſaid you 
make known to the ſaid Francis S. that he 
be before us from the day of 

whereſoever, Sc. to ſhew, if any thing he has 
or knows to ſay for himſelf, why the ſaid 
Peter L. ought not to have his execution 
againſt him tor the ſaid damages, according 
to the force, form and effect of the ſaid re- 
covery, if he ſhall think it expedient, c. 
and further to do and receive what our ſaid 
court before us ſhall then and there conſider 


of him in this behalf; and that you have 
there 
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there the names of thoſe by whom you ſhall 
make known to him, and this writ. Witneſs, 
Sc. 

And afterwards, to wit, on Wedneſday next Non- proſs 
after three weeks, from the day of the Holy affer two ſci, 
Trini'y in this ſame term, before our lord the - peas ng 
king at Weſtminſter the ſaid George Davery x ;11;"1 — 
comes in his proper perſon, and ſays, that 224, 236. 
execution of the ſaid judgment ſtill remains Haul. Entr, 
to be made to him; therefore he prays the 188. 
writ of our lord the king to be directed to 
the ſheriff of the ſaid county of Surry, to 
warn the ſaid Elizabeth to be before our 
lord the king, whereſorver, &c. to ſhew if 
any thing ſhe has or knows to fay for herlelf, 
why the laid George ought not to have his 
execution thereof againtt her, as well of the 
poſſefſion of the ſaid term yet to come of and 
in the ſaid tenements, with the appurtenances, 
as of his damages, colts and charges, accord- 
ing to the force, form and effect of the ſaid 
recovery; and it is granted to him, c. By Firlt ſci, fa. 
which it is commanded to the ſheriff of the 
county of Surry, that by good and lawful 
men of his bailiwic he make known to the 
laid Elizabeth, that ſhe be before our lord 
the king from the day of St. Michael in three 
weeks, whereſoever, Sc. to ſhew in form 
aforeſaid, if, Sc. And further, Sc. The 
fame day is given to the ſaid George, Sc. At 
which day, before our lord the king at Weſt- 
minſler, the ſaid George comes in his proper 
perſon ; and the theritf of the ſaid county of Returned 
Surry, to wit, A. B. eſq; teturns that the ſaid nihil. 
Eligabeth Arnold has nothing in his bailiwie 
by which he can make known to her, nor is 

Vor. I. P p ſhe 
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ſhe found in the ſame, and ſhe does not come: 

Alias ſci. fa, therefore, as betore, it is commanded to the 
ſheriff of Surry, that by good, Sc. he make 

known to the ſaid Elizabeth, that ſhe be be- 

fore our lord the king on the octave of St. 

Martin, whereſoever, Sc. to ſhew in form 

aforeſaid, it, Sc. And further, &c. The 

ſame day is given to the ſaid George, Ge. 

At which day, before our lord the king at 
Wei*minſter, the ſaid George comes in his pro- 

Nihil re. per perſon: and the ſheriff of the ſaid coun- 
tuined, ty of Surry, to wit, the ſaid A. B. eſq; like- 
wiſe returns, that the ſaid Elizabeth has no- 

thing in his bailiwic by which he can make 

known to her, nor is ſhe found in the ſame; 

and the laid Elizabelb, although on the fourth 

day of the plea ſolemnly required, came not, 

but made default; and upon this the ſaid 

George ſays, that the ſaid Elizabeth hath not 

yet ailigned error or errors in the ſaid re- 

Day appoint. cord and proceedings: therefore a day is 
ed 10 athiga given to the ſaid parties before our lord tl.e 
errors, king at WHeſtminjter until Medneſday next at- 
ter fifteen days from the day of Sr. Mar- 

tin, to wit, to the ſaid Elizabeth to aſſign 

error or errors in the ſaid record and proceed- 

Plaintifin ings, Fc. At which day, before our lord the 
errors makes king at Heſlminſt:r, the ſa d George comes in 
delault. his proper perſon, ang the ſaid /izabe/h at 
that day ſolemnly demanded came not, but 

likewiſe made default; nor has the further 

prſecut-d the ſaid writ of error againſt the 

ſaid Gerrge : it is theret re conſidered, that 

the ſaid Elizabeth be in mercy, and that the 
Judgment. ſaid Georgehave therefore his execution againtt 
the ſaid Elizabeih, as well of the PR 

h 0 
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of his ſaid term yet to come of and in the 
ſaid tenements with the appurtenances, as of 
his ſaid damages, coſts and charges, according 
to the force, form and effect of the ſaid re- 
covery, Sc. And it is further conſidered, 
that the ſaid George recover againſt the ſaid 
Elizabeth five pounds and ten ſhillings ad- 
judged to the ſaid George by the court of our 
lord the king now here, according to the 
form of the ſtatute, for his damages, coſts 
and charges, which he ſuſtained by occaſion 
of the delaying the execution of the ſaid judg- 
ment, by pretence of proſecuting the ſaid writ 
of error; and that the ſaid George likewiſe 
have thereupon execution, Oc, 
Vide paſtea more precedents. 


Audita querela. 
A* audita querela is a new kind of action, 


and commenced only 10 E. 3. it doth 
not lie where there is any other remedy at 
law for the plaintiff, either by plea or other- 
wiſe. 1 Raym. 89. 1 Inſt. 290. 6. 

Any perſon bound by ſtatute or recogni- 
zance, or againſt whom a judgment is given, 
that hath a releaſe, or other matter in writ- 
ing, or any matter in fact whereby he ought 
to be diſcharged and releaſed, but hath no 
day in court to plead the ſame, ſhall have 
this writ, which iſſues out of the Chancery, 
directed to the judge of this court, or of the 
Common Pleas; and is in the nature of a com- 
miſſion to the judges to call the parties be- 

Pp 2 fore 
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In what caſe 
an audita 
querela lies, 
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fore them, hear the complaint, and to do 
If in a debt iSi. 
on a judg. If on a judgment in this court, and a writ 
ment, judg- of error brought thereon in the Exchequer 
ment be ob chamber, the plaintiff in the original action 
tained, and brings debt on the judgmeot, and recovers a 
the firſt judg-; 
—— judgment thereupon, and afterwards the firſt 
terwards re Judgment is reverſed on the writ of error, an 
veried on writ audita querela may be brought for relict 


of error, au- 
„ agalalt this ſecond judgment. 


lies. 

It lies for If after judgment againſt the bail the 

bail after the judgment againſt the principal be reverſed 

reverſal of or ſatisfied, the bail may have an audita 

the judgment | 

aint the Uerela. 

principal, 

For bail if no judgment in debt againſt Halloway, who 

— died, not having ſatisfied the debt or ren- 

u ret dered his body; a ſcire facias iſſued againil 

time. the bail, and after two nihils execution was 
awarded, whereupon they brought an audits 
" querela, and becauſe no capias ad ſatisfaciend. 
had been awarded againſt Halloway, they had 
judgment. Hil. 40 Eliz. B. K. Hobs v. Ted- 


caſtle, Cro. Eliz. 397. 


1 % Tt an action be brought againſt 4. for a 
— treſpaſs committed by him mul cum B. and 


leaſes one, judgment be obtained thereupon, and after- 

audita que- wards the plaintiff releaſe B. an audita querela 

rela lies. lies for A. on this releaſe. 

It lies for one If one be taken in execution, and after- 

ſetat large on yards ſet at liberty by the plaintiff, and then 

an execution, taken again upon the ſame execution, he 

and taken a- 

gain, may bring his andita querela to be enlarged ; 
for the execution was diſcharged, and being 

| once 
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once diſcharged is diſcharged for ever, and 
ſuppoſes a ſatisfaction. 

It at aii prius in treſpaſs a verdict be found 1: lies vpon 
for the plaintiff, and damages aſſeſſed, and a releaſe af- 
before the day in bank the plaintiff releaſe to ter verdict, 
the defendant all actions and demands, and — 
afterwards prays judgment, and ſues execu- F ; 
tion thereupon, the defendant upon that re- 
leaſe ſhall have an audita querela, 

An audita querela lies not after judgment Where an au- 
upon a matter which might have been dita querela 
pleaded before; but where the party was lies not. 
condemned, and had no day in court to 
plead it, an audita querela lies. Cro. Eliz. 

25. Antea. 

Where a defendant had matter which Aſter award 
m ght have been pleaded to a ſcire facias, and of execution 
has loſt the benefit of that by an award of | . = 
execution upon a ſcire feci returned, he is turned, de- 
eſtopped for ever, and can never have an op- fendant can- 
portunity or means to let himſelf in to take nat have ad- 
advantage of that matter; but where it is an vantage of 

277 matter pleads 
award on two nibils returned, he may relieve able to that; 
himſelf by audita querela; and the court will otherwiſe af- 
ſave him that trouble, and relieve him, upon ter two ni- 
motion, unleſs the ground of his audita gue- bil. 
rela be a releaſe, or ſome ſuch matter of fact 
as may be proper to be tried. | 

No writ of audita querela for any cauſe No audita 
whatever ſhall be allowed but in open court, Auetela to be 


g : allowed but 
and on motion. Trin. 9 Fac. 1. in opencourt, 


An audita querela is no ſuperſedeas, and Audita que- 
therefore execution may be taken out, unleſs _ no ſu- 
a ſuperſedeas be ſued forth; and if the audita 0 
querela be founded on a deed, it muſt be 

Fs 2 proved 
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proved in court before a ſuperſedeas ſhall be 
granted. 

Proceſs in au- If an audita querela be founded upon a re- 

dita querela. cord, or the party be in cuſtody, the proceſs 
upon it is a ſcrre facias; but if it be grounded 
on a matter of fact, or the party be not in 
cuſtody, and only brought quiz timer, the 
proceſs is a venire and diltreſs infinite. 

Bail on au- One in execution may be bailed on an au- 

dita querela. ita quercla, but muſt procure four perſons 
to become bail for him. 

No bailtaken Rail ſhall not be taken on an audita querela 


on audita : . | 
— but in open court, and by ſpecial motion. 


in court and Trin. 9 Fac. I, 
on motion. 


An infant Eagle being taken in execution upon a 
bail relieved judgment on a ſcire facias againſt him as bail 
80 a of Ogle, brought an audita querela ſuggeſting 
EE his infancy, and the writ being brought into 
court he appcared in propria perſona, and 

moved that he might be inſpected and his 

witneſſes examined; his mother {wore that he 

was at that time twenty years old and no 

more, and a maid fervant gave circumſtan- 

tlal evidence to the ſame purpoſe ; where- 

Of admitting upon it was moved that he might be bailed, 
paar Curia: Iis matter of diſcretion either to 
5 on admit him to bail, or to refuſe him, he being 
quercla, in execution; but if he had brought his u- 
dita quirela before he had been taken in exe- 

cution, he muſt have had a ſuferfedeas of 

courſe. The court requiring the evidence to 

be ſtrengthened by a copy of the regiſter of 

his birth, he appeared again in Michaelmas 

term in cuſtody, and a copy of the regiſter be- 

ing produced and proved, and the mother I 

the 
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the maid ſervant giving the ſame evidence, 
as before, he was diſcharged. Trin 5 . 
& M. B. R. Loyd v. Eagle, Carib. 278. 


The form of the bail- piece on an audita 
guerela. 


. term in the ſixteenth year of king George) The form of 
1 the — 4 P the bail- 
Piece. 
Marſh, [to awit ) J. L of, &c. is delivered on bail t 
pr ſecute with fd a writ of audita querela 
orou, bt by him to be diſ harged of and from a judg- 
ment given again bim in the ccurt of our lord the 
king, before the ting bimſe f, at the ſuit of one J. W. 
Fer five hundred pounds of debt, and for damages, 
coſts and charges 10 | 
| J. D. of, &c. gent, 
F. J. of, &c gent. 
J. B. attorney. G. H. of, &c. gent. 8 
and 


J. K. of, &c. gent. | 


You ſeverally acknowledge yourſelves to The cordi- 
owe 7. the ſum of one thouſand pounds. t on ef the 
Upon condition that the ſaid J. L. ſhall OE 
proſecute his ſuit wich effect, and if he ſhall * 
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be convicted, or make default in the premiſſes, 
that he ſhall pay the condemnation money, 
or you ſhall do it for him. 
Are you content ? 


I apprehend that the plaintiff in the audita 
querela cannot be ſurrendered in diſcharge of 
his bail, though the contrary appears by ſe- 
veral entries I have ſeen. 


Entry of the Our lord the king ſent to his juſtices, aſ- 
furmiſe and ſigned to hold pleas before the king himſelf, 
recoguizance  * 3 : 

on a writ of his Writ cloſe, in theſe words, to wit, George 
audita que- the third, &c. (and fo recite the whole writ 


rela. of audita querela.) | 
Defendant Afterwards, to wit, on the day of 
broaght in 


r in that ſame term before our 

the bar of the lord the king at Weſtminſter, the ſaid TJ. S. 

court, comes in his proper perſon, being brought to 
the bar here, under the cuſtody of 

eſq; marſhal of the Marſbalſea of our lord 

the king, and ſays, that he ought not to be 

farther detained in the ſaid priſon by pretence 

ſurmiſes that of the ſaid execution, becauſe he ſays, that 

he rendered after the ſaid judgment was given againſt him 

himſelf in. the ſaid T. S. at the ſuit of the ſaid T. II. for 

the debt and damages aforeſaid, he the ſaid 

T. S. (on ſuch a day) in the year of 

the reign of .our ſaid ſovereign lord George 

the third, now king of Great Britain, Cc. 

in the court of our ſaid lord the king, be- 

fore the king himſelf, the ſaid court being 

then at Weſtminſter in the county of Middle- 

ſex, rendered himſelf to the priſon of the 

marſhal of the Marſbalſea of our ſaid lord 

the king for the ſaid debt and damages * 

e 
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he the ſaid 7. S. then and there preſent in the 
ſaid court, was by the ſaid court of our ſaid and was com- 
lord the king committed to the cuſtody of witted to the 
then marfhal of the Marſhalſea gas. 11 the 
of our ſaid lord the king, betore the king 
himſelf, in execution for the ſaid debt — 
damages, there to remain until the ſaid 7. H. 
ſhould be fully ſatisfied of the debt and da- 
mages aforeſaid : and afterwards, to wit, on Voluntary 
the day of then next eſcape by the 
enſuing, the ſaid [the marſhal] per- * 
mitted him the ſaid 7. S. being in priſon in 
execution for the ſaid debt and damages as 
aforeſaid, to eſcape out of the ſaid priſon, 
and to go at large; whereby the ſaid T. S. 
was diſcharged from the ſaid execution; and 
the ſaid 7. S. being diſcharged from the ſaid 
execution in form aforeſaid, the ſaid 7. H. 
afterwards, to wit, on the day of 
in the year aforeſaid, at B. in 
the county aforeſaid, cauſed him the ſaid 
T. S. to be taken by pretence of the ſaid judg- 
ment, and to be committed to the cuſtody of 
the marſhal of the Marſbalſea of our ſaid 
lord the king, in execution for the ſaid debt 
and damages; and the ſaid 7. S. prays that he 
may be diſcharged from the ſaid priſon, and 
of the ſaid debt and damages, &c. But be- 
cauſe it is unknown to our court before us, 
whether the allegation of the ſaid 7. S. be true 
or no, it is commanded to the ſheriff of Mid- Sci. fa. - 
dleſex, that by good and lawful men, c. warded. 
he make known to the ſaid T. H. that he be 
before our lord the king from the day of 
Eaſter in fifteen days, whereſoever he ſhall 
then be in England, to ſhew, if any thing he 
has 
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has or knows to ſay for himſelf, why the ſaid 

T. S. ought not to be ciſcharged and deliver: d 

from the ſaid priſon, and of the ſaid d-br 

and damages, &c. and further t do and re- 

Deli: ered on ceive what, &c. The ſame day is given to 
bail. the ſaid 7 S. &c. Ard upon this came E. 
and B. bail in th ir proper perſons, and be- 

came bail for the ſaid T. S. to have his body 

before our lord the king at the ſame time, 

Sc. and ſo from day to day, until, Sc. each 

of the ſaid bail under the penalty of 1044. 

which ſaid ſums the ſaid bail acknowledged, 

and each of them by himſelf acknowledged 

ꝛo be made of their and each of their lands 

and chattels, and to be levied to the uſe of 

the ſaid T. H. it it ſhould hap pen that the 

ſaid 7. S. ſhould not perſonally appear on the 

premiſſes at any day appointed, or to be ap- 

pointed for him by the court of our lord the 

king now here, or ſhould not profecut his 

ſaid writ with effect; or if it happen that 

judgment be given for the ſaid T. JI. againſt 

the ſaid T. S. Ec he do not render himſelf 

on that occaſion to the priton of the marſhal 

of the Marſbalſea of our ſaid lord the king, 

before the king himielf, &r. or do net pay 

the ſaid 1041 to the faid 7. II. And be it 

known, that the writ of our lord the king 

in this ſame term, betore our ſaid lord the 

king at Weſt ninſter, is delivered of rec td to 

the under ſheriff of the county of Middleſex 

preſent here in court, to be executed in form 

of law, Sc. At which day before our lord 

the king at Weſtminſter the {aid 7. S. came in 

Return ſcire his proper perſon, and the ſheriff returned, 
feci. that he had made known to the ſaid T. II. by 
J. D. 


in the Court of King's Bench. 
J. D and 7. F. good, c. which the ſaid T. I. 


according to the notice given him in his be- 
half, on the fourth day of the plea, being 
ſolemnly demanded, alſo came in his proper 
perſon, and thereupon prays a day to im- 
parle; and it is given to him, Fc. And 
upon this a day is given to the ſaid parties to 
be before our lord the king, on the morrow 
of the Holy Trinity, whereſoever, Cc. to wit, 
to the ſaid T. H. to imparle, and then to an- 
ſwer, Sc. And upon this came, &c. and 
became bail to have the body of the ſaid 7. S. 
before our lord the king on the ſaid morrow 
of the Holy Trinity, whereſoever, &c. and fo 


from day to day until, Sc. each of the ſaid 
bail body for body, &c. 


And upon this, before our lord the king Entry of the 
at Weſtminſter, came N. B. R. R. S. B. and recognizance 
on an audita 
querela in 


, ; another man- 
fore our lord the king at the ſame time, and ner. 


R. T. in their proper perſons, and became 
bail to have the body of the ſaid R. M. be- 


lo from day to day, until, Sc. and that the 
ſaid R. M. ſhall proſecute his ſaid writ of 
audita querela with effect, each of the ſaid 
bail under the penalty of the ſeveral condem- 
nations aforeſaid: and further, if it happen 
that judgment be thereupon given againſt the 
ſaid R. M. then the ſaid manucaptors grant, 
and each of them for himſelf grants, that the 
ſaid ſeveral debts and damages be made of 
their and each of their lands and chatrels, and 
be levied to the uſe of the ſaid R. H. if it 
happen chat the faid R. M. does not ſatisfy 
him the ſaid ſeveral debts and damages. 


From which day the ſaid jury between the Judgment on 


ſaid parties on the plea aforeſaid, were there- an audita 
upon querela after 


1 

| 
| | 
| 
| | 
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a verdict on upon reſpited between them before our lord 
a trial at bar. the king, until on the morrow of the Holy 


Another 
form. 


Another 
form. 


Trinity then next enſuing, whereſoever, &c, 
for default of the jurors, Sc. on which mor- 
row of the Holy Trinity before our lord the 
king at Weſtminſter came as well the ſaid 

C. in his proper perſon, as the ſaid T. S. 
y his attorney aforeſaid; and the jurors of 
the ſaid jury being demanded likewiſe came, 
who to ſay the truth of and upon the premiſ- 
ſes being choſen, tried and ſworn, ſay upon 
their oaths, that the ſaid E. P. eſq; late ſhe- 
riff of the county of C. permitted the ſaid 


J. C. to eſcape and go at large out of the ſaid 


riſon in manner and form as the ſaid J. C. 
in his diſcharge of the ſaid execution has al- 


ledged: therefore it is conſidered, that the 
ſaid 7. be intirely barred from all execution 
whatſoever by pretence of the ſaid recovery; 


and that the ſaid J. C. be diſcharged from the 
ſaid execution, Cc. 

It is therefore conſidered, that the ſaid 
plaintiff be diſcharged from the execution of 
the ſaid debt and damages, and be delivered 
out of the priſon, in which he is detained on 
that account, Sc. Mich. 4& 5 Jac. 1. Rot. 
117. Dyer 194. 

It is therefore conſidered, that the ſaid G. 
have no further execution againſt the ſaid J. 
or againſt any of the lands, tenements, goods 
or 4 of the faid Y. by pretence of the 
faid recognizance ; and that the ſaid C. be 
intirely barred from having any execution 
thereupon by prerence of the ſaid recogni- 
2ance ; and the ſaid “. and all his lands, te- 

nements, 


in the Court ok King's Bench. 389 


nements, goods and chattels be intirely dif 
charged from tuch execution, Sc. 
No damages or coſts can be given to a No coſts or 
plaintiff on an audita querela. See. Dyer 194. damages. 
Whether the plaintiff in an aadita querelay Ass to reſtitu- 


if it be found for him, ſhall have reſtitution, tion upon 2 


recovery in 
an audita 
querela. 


or no, there being no ſuch thing mentioned 
in the judgment, ſee 1 Sid. 74. pl. 4. 1 Keb. 
245. pl. 4. 260. pl. 39. 

If the plaintiff in an audita guerela be non- If plaintiff 
ſuited, though he may have a new writ of — 
audita querela, he ſhall have no ſuperſegeas to — 
ſtay execution. deas. 

Per curiam: Where an audita querela is proceſs in au- 
brought by a perſon actually in execution, or dita querela. 
if at large, and he founds his writ upon ſome 
deed of the other party, in both theſe caſes a 
ſcire factas is the procels. 

But where it is brought by a perſon at large, 
and upon a bare ſuggeſtion of matter of fact, 
there the only proceſs is a venire facias, and 
upon that a diſtreſs infinite. Paſch. 6 W. & 

M. B. K. Clarke v. Moor, Carth. 303. Salk, 

2. 5 
e Judgment for 5001. againſt the anceſtor Heir may 
who pays it, and dies, not having taken a maintain au- 
releaſe or deed upon the payment. Reſolved, dit * 
the heir may maintain audita gquerela upon 1 —— 
this payment, though no deed or ſpecialty. by his anceſ- 
Drake againſt Ward, Hil. 20, 21 Car. 2. tor. 
2 Keb. 455. 3 

Adminiſtrator recovers in trover, counting _ * 
of his own poſſeſſion; but before execution judgment re- 
adminiſtration 1s revoked, and the defendant covered by an 
brings audita querela; and adjudged it lay, adminiſtra- 
for though he bringing it of his own poſſeſs 7 —_—_ 


miniſtration 
ſion being revok- 
ed. 


— _— ” * 
— — — — — — — — 


1 
1 
J 

. 
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ſion need not name himſelf adminiſtrator, yet 
the damages recovered are aſſets; ſo where 
baron and feme executrix recover, the feme 
dies before execution, the baron ſhall not 
have ſcire facias. Cro. Car. 208, 227, 464. 
Turner and Davis, entered Paſ. 22 Car. 2. 
ro. 576. 1 Danv. Abr. 636. p. 19. 2 Saund. 
148. 1 Mod. 62. 2 Keb. 668. 

RO que- Battery againſt the two defendants, verdict 
5u — at the aſſiſes for the plaintiff, who after the 
plea nul tie! nit prius, and before the day in bank, in 
record, the conſideration of 10 /. executes a releaſe to 
Judgment not Baker one of the defendants ; Meredyth the 
* other defendant, to have advantage of the 
that it ould releaſe after the day in bank, and before 
be entered by judgment entered, ſued out an audita querela, 
a certain put in bail, and declared as of the judgment 
—_ or not entered; the plaintiff in the original action 
: pleads nul tiel record; the plaintiff in the 
audita querela moved, that the plaintiff in the 
original action might bring in the poſtea and 
enter judgment, or that Meredyth ſhould do 
it for him, Per cur*: Let the plaintiff in the 
original action enter his judgment within ſuch 
a time as of the day in bank, or let it never 
be entered, and then let the ſuit on the audita 
querela ſtay. Ranfere againſt Meredyth and 

Baker, Paſ. 26 Car. 2. & 1 Med. 111. 
Where the One in Northumberland lent money, and 
court gave for ſecurity accepted a judgment, the money 
— 8 was paid within a day or two after it became 
— ie que, and the party gave an acquittance, and 
promiſe te acknowledge ſatisfaction; and this 
was proved before the ſecondary; yet the 
plaintiff took the defendant in execution, and 
he remains in priſon. Wild and cur. (Twiſden 
abſont.) 


in the Court ok King's Bench. 


abſent.) The proper remedy is by àudita 


querela ; but let the plainuff appear here the 
next term to ſhew cauic why he ſhould not 
acknowledge ſatisfaction on record. Anony- 
mus, Mich. 29 Car. 2. 


The plaintiff taken in execution brings Scire facias 
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audita querela, teſte 21 Nov. A ſcire ſactas te e before 


illues teſte 6 November. The defendant ap- audita que- 
pears ind d-murs, and moves for cauſe, that 


the teſte r the ſcire facias is before the au- 
dita querela ; non allocatur; for here the ſcire 


facias being but to compel the party to ap- 


pear, and anſwer the aud'ta querela, the ap- 
pearance has helped the detects of the proceſs; 
but upon a ſe/re facias upon a judgment it 
may be otherwiſe, becauſe another judgment 
is to be grounded upon it 3 and it fuck a 


ſcire facias be teſted out of tern it 1 l. 


Vaughan againſt 77:4, Hil. 20, 21 Car. 2. 

The exonertlur Which had been ordered to 
be entered, was nt afua'ly enen d on the 
bail-piece, (by the omiion oi ihe proper ef- 
ficer who ought to hae entered it:) but the 
plaintiff himſelf was appriſed of the ſurren- 
der; though his attorney ſwore that be (che 
attorney) had no notice of it. 

The plaintiff's attorney, not being appri- 
ſed of the ſurrender of the principal, ſued out 
ſcire faciass againſt the bail; who paid the 
money : bur they were ſued out into Lon don 
(where the original cauſe of action wisz} and 
nt into Middleſex, where the ſurrender was 
made, and where the bail- piece remained. 

The bail had applied, upon both theſe ir- 
regularities, (viz. 6rſt, the plaintiff's being 
appriſed of the furrender and order of ihe 

1 court; 


— * 
— — — . ——ů— — mn 
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court; and ſecondly, the ſcirt faciass not be- 
ing ſued out into Middleſex ,) that the ſtire fa- 
cias*s might be ſer aſide for irregularity, with 
coſts; and the money reſtored. 

The court was clcar on both points, that 
the ſcire faciass were irregularly ſued out; 
and granted the motion, by making the rule 
abſolute, as prayed ; excepting only, that 
they omitted the coſts ; merely becauſe it 
would have been to no putpote to have or- 
dered them, as the plaintiff himſelf (who ap- 
priſed of the ſurrender) was gone abroad ; 
and the attorney, (not being appriſed of it) 
had not acted with any ill deſign or intention 
to oppreſs. Bond v. Iſaac, Bur. Rep. 409. 


Wager of law. 


Where de- HERE an action of debt is brought 
fendant may againſt one upon ſome ſimple con- 
wage bis law. tract between the parties without deed or 
record, there the derendant may wage his law 
by ſwearing in court in the preſence of his 
compurgators, that he owes not the money, 
nor any penny thereof, in manner and form 
as the plaintiff hath declared, 
Wager of On debt for the penalty of a by-law made 
law lies not by a corporation, the defendant ſhall not wage 
in debt on a his law, becauſe it is founded on the wrong 
cad in not ſubmitting to the order of 
any action Of the party, in n gro 1 
where a the government of the corporation, and ariſes 
wrong is ſap- from the defendant's contempt and diſobedi- 
poſed. ence; and in ſuch caſes no wager ought to be 


allowed; ſo in debt for an eſcape, for it ſup- 
4 poſes 


% ũ AR; FE MEE . 


in the Court of King's Bench. 503 
poſes a wrong; ſo in debt for ſubſtraction of 
tithes; ſo it is in debt on a devaſtavit. 

No wager lies but where the debt ariſes Wager lies in 
from a ſimple contract that is ſecret, and not account, if 
where the action is founded on any thing that — = 
is notorious. In account, if the receipt was not 1 4 : 
by the hands of the defendant, he may wage *tranger, 
his law, not if by the hands of a third per- 
lon ; but in bailment, though by the hands 
of a-third perſon, the defendant may wage 
his law, becauſe the bailment is not traverÞ- 
able, but the detainer and the re- delivery 
may be private. 

In debt on an atbitrament where the ſub- In debt ſur 
miſſion is by parol, the defendant may wage *rbitrament. 
his law, for the ſubmiſſion may be ſecret. 

In debt for an amerciament in a court ba- In debt for 
ron, the defendant may wage his law, becauſe an amercia- 
the matter is of ſmall value, which concerns — 
the lord only, and tranſacted in pais, which g 
might be without his knowledge; but in debt But not on a 
on a judgment in a court- baron, the de- judgment in 
fendant cannot wage his law, for the judg- à court-ba- 
ment could not be but by confeſſion or vet- . 
dict. 

In debt for rent on a leaſe parol the defen- Lies not in 
dant cannot wage his law, becauſe his occu- debt for rent, 
pation is notorious; and ſo it is in account 
againſt a bailiff for the ſame reaſon. 

In debt by a gaoler againſt his priſoner fot Nor in debt 
meat and drink, the defendant cannot wage by a gaoler 
his law, becauſe the defendant is in durance, — * and 
and the plaintiff cannot take ſecurity from“ 
him for repayment, for a bond will be void, 
and he mult be content with a promiſe. Salk. 

683, 684. 
Vol. I. ꝗ Suſſex, 
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Declaration 


againſt a bai- 
liff by the 
hands of the 
plaintiff. 


Till. Eat. 467. 


The Attozney's Pꝛactice 


Suſſex, to wit, Thomas Delves complains of 
William Gunner, being in the cuſtody of the 
marſhal of the Marſbalſea of our lord the king 
before the king himlelf, of a plea, that he 
render him reaſonable account from the time 
he was bailiff of the ſaid Thomas; for that, 
io wit, that whereas the ſaid William Gunner 
was bailiff of the ſaid Thomas at Eaſt hoadly in 
the county aforeſaid, from the third day of 
Darch in the year of our Lord 

until the thirtieth day of the ſame month of 


March, and during that time had received of 


Plea in bar, 


that he never 


was bailiff, 


the goods, wares and merchandizes of the 
ſaid Thomas by the hands of the ſaid Thomas, 
the proper goods, wares and merchandizes 
following, o wit, five bags of hops contain- 


1ng twelve hundred weight, two quarters and 


twenty-two pounds of hops to the value of 
forty-nine pounds and ten ſhillings of lawful 
money of Great Britain, to merchandize and 
diſpole of for the ſaid Thomas z and to render 
the ſaid Thomas reaſonable account thereof, 
when he ſhould be thereunto required : ne- 
vertheleſs the ſaid William, although often re- 
quired, &c. has not rendered the ſaid Thomas 
reaſonable account thereof, but to render him 
the ſame hath altogether refuſed and ſtill doth 
refuſe : wherefore the ſaid Thomas faith he is 
the worſe, and hath damage to the value of 
one hundred pounds: and thereupon he 
brings ſuit, &c. 
And the ſaid Milliam, by 

his attorney, comes and defends 
the force and injury, when, Sc. and ſays, 
that he never was bailiff of the ſaid 7 * 
0 


ln the Court of Klag's Bench. 


of the goods, wares and merchandizes afore- 
ſaid of the- ſaid Thomas, nor of any parcel 
thereof, in form as the ſaid Thomas has above 
declared againſt him; and this he is ready to 
defend againſt him and his ſuit, as the court 
of our lord the king here ſhall conſider : 


therefore it is conſidered, that the ſaid Vi- Judgment 


liam wage to him thereof his law, himſcif * 


being the twelfth hana, pledges of the law 
Jobn Den and Richard Fen, and come with his 
law here * on Thurſ/ay next after three weeks 
from the day oi St. Michael: and it is told 
to the ſaid attorney of the ſaid William, that 
he have then here at the ſame day the ſaid 
William in his proper perſon, to perfect his 
ſa id law. 

Friday next after three weeks from the day 
of St. Micbael, in the 
year of, Sc. 


Delvesy It is ordered, that a men pref. 
againſt be recorded on the motion of 
Gunner 


hat the de- 


fencant wage 


And the faid D E. [the defendant} de- Nil debet per 


fends the force and injury, when, Sc. and legem. 


lays, that he does not owe the ſaid A. B. [the 
plaintiff] the ſaid hundred pounds, nor any 
penny thereof, in manner and form as the 
ſaid A. B. has above complained againſt him; 
and this he is ready to defend againſt the 
faid A. B. and his ſuit, in fuch manner as the 
court of our lord the king here ſhall con- 


ſider : it is therefore conſidered, that the ſaid Judgment 


D. E. wage to him his law, himſelf being the 


— 


* No ſuch return now. 


Qq 2 twelfth 


that the de- 
fendant wage 
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twelfth hand, and come with his law before 
the lord the king at Weſtminſter, on next 
after pledges of the law John Doe and 
Richard Roe: and it is told to the attorney 
of the ſaid D. E. that he have before our 
lord the king at the day the faid D. E. in his 
proper perſon, to perfect his law thereupon, 
Sc. The ſame day is given to the ſaid A. B. 
at the ſame place: at which day before our 
lord the king at Weſtminſter came as well the 
ſaid A. B. by his attorney aforeſaid, as the 
ſaid D. E. in his proper perſon; and upon 
Defendant this the ſnid D. Z. perfected thereof his law, 
perfects his himſelf being the twelfth hand, as he has 
Jaw, above waged it. It is therefore conſidered, that 
Judgment the aid 7. B. take nothing by his faid bill; 
bon but foc his falſe complaint be in mercy, and 
that the ſaid D. E. go thereupon without 
day, Se. 
When plain- If the plaintiff be nonſuited, then after 
ti nen- the word (Ves minſter) ſay, The ſaid D. E. 
poten came in his proper perſon; and the ſaid A. B. 
although at the ſame day ſolemnly demanded, 
came not, nor did he further proſecute his 
ſaid bill againſt the ſaid D. E. therefore, Cc. 
Judgment and coſts, as is uſual in non-proſſes. 
Defendant It the dejendant wages his law inſtanter, 
perfect his then after the judgment for the defendant to 
law inttanter. ive his law, ſay thus: And upon this the 
ſaid D. E. prays that he may be admitted to 
wage his law thereupon inſtantly ; and he is 
admitted, Sc. and upon this the ſaid D. L. 
here in court perfected his la thereupon, &. 
It is therefore, &c. 
The method When the defendant wages his law, the 
of wegiog ſccondaiy mult appoint a day for him to ap- 
law. pear 


in the Court ok Bing's Bench. 


ear in court to wage his law; and if he ap- 
pears, he muſt bring with him ſix compur— 
gators, who are to ſwear that they believe he 
ſwears true. The ſecondary muſt have the 
record in court, and the defendant muſt be 
ſet at the right corner of the bar, without 
the bar; then the ſecondary will atk him if 
he will wage his law; it he anſwers he will, 
then the judges uſually admoniſh him and his 
compurgators, that they do not take a falſe 
oath ; if they perſiſt, the ſecondary ſpeaks as 
follows : 


Secondary. A. B. [the defendant] you owe 
C. D. [the plaintiff] 100/. (or as the caſe is) 
Why do you not pay him ? 

Defendant. TI owe him nothing. 
Secondary. Did you not buy, &c. (as in the 
declaration)? 

Defendant. No. 

Secondary. Will you take your oath of it ? 

Defendant. I will. | 


If the plaintiff does not appear on being 
called thrice by the cryer, he becomes non- 
ſuited, and the defendant goes quit without 
taking his oath z but if he appears, the ſe- 
condary bids the cryer call the plaintiff, and 
the defendant lay his right hand upon the 
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book, and ſay after him thus: Hear, ye juſ- The oath. 


tices, that I owe not C. D. [the plaintiff} 
100 l. nor any penny thereof, in manner and 
form as he hath declared againſt me. So 
help me God, and the contents of this book. 


And then his compurgators ſtanding be- 


hind him are called over, and each holds up 


Qq 3 his 
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his right hand, and then lay their hands upon 
the book and ſwear, that they believe that 
what the defendant ſwore is true. 
When the If the defendant wages his law inſtanter, 
plaintiff may the plaintiff cannot be nonſuited, but is for 
be nonſuited. ęyer barred ; but if a day is given, whether 
in the ſame term or another, the plaintiff is 
demandable, and may be nonſuited, and 
bring a new action. 
The oath of the eleven, who are ſworn de 
credulitate, may be diſpenſed with by the 
plaintiff's aſſent, Jide Magna Charta, c. 28. 
1 Vent. 4. 


Of proceedings againſt perſons intitled to pri- 
vilege of parliament. 


Ar what time N Y perſon may commence and proſe- 
ations may cute any action or ſuit, in any of his 
be brought majeſty's courts of record at /Yetminſter, Sc. 
_— Ver, againſt any peer of the realm or lord of par- 
ons intitled ,. ; 
to parliamen- liament, or againſt any of the knights, 
tary privi- Citizens, and burgeſſes of the Houſe of Com- 
lege, mons for the time being, or againſt their or 
any of their menial or other * ſervants; or any 
other perſon intitled to the privilege of 
parliament z notwithſtanding + the meeting 


of the parliament and may proceed to give 


WOW a Ee Aer oo. 


The ſervants of peers and members of parlia- WU 
ment are, by fat. 10 Geo. 3. c. 50. deprived of any 
privilege they were intitled to from their reſpective . 
I maſters, and may now be arreſted and proſecuted a2 
common perſons. 

( F 10 Geo, 3. c. 50, 

| judgment 


_ 8 
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judgment, Sc. and award execution I there- 
upon. 

Though the perſon of any of the knights, Their perſons 
citizens and burgeſſes of the houſe of commons, not to be ar- 
or any other perion intitled to the privilege of refted. 
parliament, is not ſubject to be arreſted during 
the time of privilege ; yet if any perſon hav- Ia what man- 
ing cauſe of action or complaint againſt any ner to pro- 
peer of this realm, or lord of parliament, he ceed againſt 
may have proceſs out of his majeſty's courts * Pest, 
of King's Bench, c. againſt ſuch peer or 
lord of parliament, knights, citizens or bur- or member of 
geſſes, or any other perſon intitled to privi- the houle of 
lege of parliament, and may proſecute ſuch ©2999 
knight, citizen or burgeſs, or * otber pe ſon ay 
intitled to the privilege of parliament, in his 
majeſty's courts of King's Bench, Sc. by 
ſummons and diſtreſs infinite, or by original 
bill and ſummons, attachment and diſtreſs * 
infinite, thereupon to be iſſued out of any of 
the ſaid courts of record, which the ſaid re- 
ſpective courts are impowered to iſſue againſt 
them, or any of them, until he or they ſhall 
enter a common appearance, or hle common 
bail to the plaintiff's action, according to 
the courſe of each reſpective court. Stat. 12, 

. & 3. 
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t 12& 13 Wil. 3. c. 3. 11 Geo. 2. c. 24. 

* A ſuit againſt a peer may be commenced by bill, i 
but he is not to be declared againſt, as in cultody of n 
the marſhal, but as having privilege cf parliament, | 
Say. Rep. 63, 64. and we may add, that the following 
words cf courſe, uſually inſerted in other declarations, 
ought to be omitted, wiz. ** but contriving and frau- 
dulently intending, craftily and ſubtily, to deceive and de- 
Fraud the ſaid ]. S. in this behalf.” 

Qq 4 GEORGE 
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Of caſling an 
eſſoin, 
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GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland, 


king, defender of the faith, &c. To the 
ſheriff of Middleſex greeting: We command 
you, that you cauſe to be ſummoned P. . 
eſq; he having privilege of parliament, that 


he be before us at Weſtminſter on 
next after to anſwer 
R. R. in a plea of treſpaſs on the caſe to the 
damage of the ſaid R. of one hundred pounds; 
and have there then this writ. Witneſs Wil- 
lian Lord Mansfield at Weſtminſter, the 

day of in the 

year of our reign, 


Lee, 


* 


See colonel P:11*s caſe, Forieſ. 159. Com. 
Rep. 444- 


Upon the return of the writ of ſummons, 
Mr. Wallis's office, No. 12, Uulborn-court, 


Gray's Inn, muſt be ſearched, in order to 


know whether defendant hath caſt an “ eſſoin, 
which he may do of courſe any time before 
the return of the original writ, but not after- 
wards, If the defendant does not caſt an 
ein within time, plaintiff may then, at the 


Pratt, lord ch. j. C. P. faid, that caſting eſfoins 
was a very abſolute practice, and a great abus of the 
law, being an unneceſſary delay of juſtice; and that 
if the practice was to be revived, it would be neceſ- 
rary to make a new order of court, WH ilf, Rip. C. B. 


104. 
ſaid 


1 
* 
3 


in the Court of King's Bench. 


ſaid Mr. Wallis's office, enter a ne recipiatur, 
and thereby gain a term. If the defendant 
caſts his eſſoin in time, then he hath till the 
firſt eſſoin or * return of the ſubſequent 
term to that in which the writ is returnable 
to appear; if the defendant does not then 
appear, the eſſoin muſt be adjourned to a fur- 
ther day, and then a diſtringas ſued out for 
want of an appearance, for which a precipe 
muſt be made out, and carried to the filacer 
of the proper county, or plaintiff's attorney 
may make the diſtringas out himſelf, filacer 
rejoin it, and it mult be ſealed, and carried 
ro the ſheriff's office: if the defendant does 
not appear at the return of the diftringas, a 
return of the writ muſt be procured from the 
ſheriff, whereupon the plaintiff's attorney 
may ſue out an alias, and on the return of 
that a pluries diſtringas, and then he may ＋ 
move at the ſide Þ bar to enlarge the iſſues 
which the judges will order || to be increaſed 
to the amount of the plaintiff's demand. 


* 


* That is the general return by original, not the 
particular one by bill, 
' + There is no occaſion for notice of this motion, or 
any affidavit of facts or proceedings had in the cauſe. 

t That is before the judges, who generally ſtop at 
a bar near the courts of Chancery and King's Bench, 
at the upper end of //e/tminfler-hall, every day in term 
time, upon their coming down out of the chief juſ- 
tice's chamber, juſt before they go into court, on pur- 
poſe to hear theſe ſort of motions, 

An order of court, requiring the appearance of 
a peer or member of parliament, may be enforced by 
&/wringas, by virtue of flat. 10 Geo. 3. c. 50. 


of 
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Fi nrolling deeds. 


HE deed intended to be inrolled muſt 

be taken to a judge; if it be a bargain 
and ſale, one of the parties muſt acknow- 
ledge his execution of the deed, either in 
court, or before a judge at his chamber's 
but if the deed requires the judge's fat only, 
then the party need not attend; the deed mutt 
be left with the judge, who, with his own 
hand delivers it in court to the ſecondary, 
and orders him to inroll it; if it happen to 
be term time, the deed may be inrolled im- 
mediately ; but if vacation, it muſt remain 
with the judge till the following term : when 
the deed is returned, the clerk of the doc- 
quetts, or Mr. Adams, ſtationer, in Lincoln's 
Inn, New Square, muſt be called upon for 
rolls, each of which coſts four pence ; this is 
allowed for, on carrying in the deed, which is 
to be engroſſed on the rolls, beginning with 
this form: 

„BE IT REMEMBERED, that on the 20th 
day of November in this ſame term, before the 
lord the king at Weſtminſter. Sir William 
Henry Aſhburſt, knight, one of the juſtices of 
the lord the king, aſſigned to hold pleas in 
the court of the ſaid lord the king, before 
the king himſelf, here recordeth, that on the 

day * of at Serjeant's Inn, in 


E—y— 


FThe date of the acknowledgment of the deed. 
Chancery- 


in the Court ok King's Bench. 


Chancery-lane, London, came A. B. in his 

roper perſon, and brought before the ſame 
juſtice then there, a certain indenture, which 
he acknowledged to be his deed; and pray- 
ed that the ſame indenture might be iorolled 
of record, as his deed, in the court of the 
ſaid lord the king, before the king himſelf, 
which ſaid indenture the aforeſaid juſtice, by 
his own proper hands, hath now delivered 
into court, here to be inrolled, and it is in- 
rolled in theſe words, „To wit, this in- 
denture, Sc.“ the deed verbatim, copying 
every word, with the names of the parties, 
ſigning their initials, and making the follow- 


ing mark for ſeals, (L. S.) when copied and 


examined theſe words are to be indorſed 
upon the deed, 


„ Tnrolled in the court of our lord the 
king, before the king himſelf, of 
Michaelmas term, in the ſeventeenth 
year of the reign of king Ceorge the 


third.“ 
Roll. 


Then a docquet of the deed is to be made 
upon a ſlip of paper in this form: 


* The party who acknowledgeth the deed. 


Mic haelmas 
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Michaelmas term, 17 Geo. 3. 


Middleſex (ſſ.) Indenture of bargain and ſale 
dated between ＋ of . 


This docquet with the deed and rolls are 
to be carried to the clerk of the docquets, in 
the King's Bench office, who will indorſe the 
number roll on the deed; but if the 
deed happens to be inrolled of a prior term, 
then the number roll muſt be got from the 
ni prius office No. 12, Holloru- court, Gray's 
Inn, for which five ſhillings and four pence 
is paid. 

Fees for inrolling. 


Officer's Attorney's 
charge. charge. 


„„ 
Acknowledging in court O 30 © 3 © 
Before a judge at his 
1 off 088 47 
For a judge's fat — 0 2 6 o 2 6 
Inrolling per ſheet — 003 008 
Docquetting and carrying} „ 6 
in roll ak 
Beſides common attendances. 


- 036 


— 


+ The names, additions, and occupations, of th 
parties, to the deed. 
t A ſhort deſcriptive abſtraft of the premiſes, 


in the Court of King's Bench. 


Of ſuing out and entering proceſs on the roll, 
in order to ſave the flatute of limitati- 
ons. 


The proceſs muſt be ſued out as above + 
directed, and got ꝓ returned by the ſheriff, 
non ef inventus, and then entered up on a 
King's Bench roll, the form of which is as fol- 
lows : 


As yet of the term of the Holy Trinity. — of en- 


Witneſs William lord Mansfield. 


Midaleſex, HE ſheriff is commanded to 

to wit. take Charles Fountain and 
James Ream, if they may be found in his 
bailiwick, and to keep them ſafely, ſo that 
he may have their bodies before our lord the 
king at Weſtminſter, on Wedneſday next after 
three weeks from the day of the Holy Trinity, 
to anſwer John Oliver, in a plea of treſpaſs ; 
and to have then there this ; precept. By 
bill—Lee. At which day, before our lord 
the king at Weſtminſter, came as well the 
aforeſaid John Oliver in his proper perſon, and 
offered himſelf againſt the ſaid Charles Foun- 


— 


® 21 Jae. 1. c. 16. 

+ See ante, folio 103, 109, 410. 

t The ſheriff is paid 8 4. for return of every writ, 

[| Every roll coſts 4 4. 

If the proceſs be a writ of latitat, or attachment 
of privilege, ſet them forth on the roll with their re- 
ſpective returns, according to the above precedent, 
mutatis mutandis, 


1 tam 
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tain and James Ream in the plea aforeſaid; 
and the ſheriffs, namely George Hayley and 
Nathaniel Newnham, eſquires, ſheriff of the 
county of Middleſex aforeſaid, returned that 
the aforeſaid Charles Fountain and James Ream 
are not, nor 1s either of them found in his 
bailiwick. 


Roll. 


Docquet pa- Entry of Robert Kelham, gentleman, one, 
per. &c. 


Middleſex, LN TRV of a bill to ſave the 
to wit, ſtatute between 7obn Oliver, 

plaintiff, and Charles Fountain and James 

Ream, defendants.” 

Returnable, Sc. Noll. 


How to be This entry muſt be wrote on a ſmall piece 
made and of paper, and with the roll carried to the 
. clerk of the F judgments. 

Proceſs to be The proceſs F mult be taken to the || ſigner 
nled and with of the writs, who files the ſame, on payment 
whom. of four pence. 


—— 


* Four ſhillings and ſix- pence is paid for this en- 
try. 
1 The preſent clerk is Mr. Caly, and his office at 
the bottom of the A'ng's Bench Walks, Inner Temple. 

$ Be it a bill of M:ddlejex, latitat, or an attachment 
of privilege. 

This officer is Mr. HeZ:rden, brother to the doc- 
tor of that name ; his office is in the ſame place as Mr. 


Caley's. 


of 


2 
* 
· 
[4 
F 
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Of new trials and arreſt of judgments. 


F party againſt whom a verdict is obtained How to ob- 

on trial, or judgment on inquiry of da- tain a new 
mages; wiſhes for a new trial or inquiſition, rial. 
or would arreſt judgment on either, he muſt 
do it preceeding the four day rule given 
thereon, or before final judgment be ſigned 
for which purpoſe a motion mult be made in 
court, ſupported by an affidavit of facts. 

If a new trial or inquiſition be denied, the When ar- 
party may afterwards move, on a ſimilar affi- reſt of judg- 
davit to arreſt judgment in either caſe ; but 3 
if a motion in arreſt of judgment be firſt H Te 
made and refuſed ; no new trial or inquiſi- Yhen not. 
tion can afterwards be obtained by the 
party making the laſt mentioned motion. 

In order to obtain arreſt of judgment, or How to ob- 
poſtea, or inquiry, motion mult be made for wy reſt of 
rule * to bring poſtea or inquilition into court, „* 
copy whereof muſt be ſerved on attorney of 
the other ſide, of which an affidavit muſt be 
made, and annexed to that of facts, where- 
on the motion in arreſt of judgment is 
grounded: a brief of theſe papers muſt be 
given to council, with a fee of one guinea to 
move the court. 


5 


* This rule muſt be drawn up at the clerk of the 
rule's office, Symond's Inn, Chancery; Mr. Cowper 
(the preſent clerk) is to be paid 5s. for it. 


4 Praceea- 


* mc nu, an — m1 


| 
| | 
: 
1 


r 2 
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Proceedings on cauſe being referred by tht 


court, 


How to pro- PPLICATION muſt be made to the 
ceed, when clerk * of the /i prius for trials in 
cauſe refer- London and Middleſex, (who is generally to be 
— abi met with at the chief juſtice's houſe or his 
ion by the , 
3 chambers in Serjeant*s Inn, Chancery lane) for 
Witneſſes to the Þ order of ni prius: of ſuch witneſſes as 
be ſworn in either party propoſes to examine on the re- 
court, and ference, their reſpeCtive attornies muſt ſer 
how: down their names on a piece of paper, which 
is delivered to the crier of the court, who 4 
will, when at leiſure, ſwear them at the bar 
of the court, for which oath, he is paid 25. 
every witneſs, 
How to pro- It is uſual for the plaintiff's attorney to 
cure appoint- get an || appointment from the arbitrator, 
ment for which, when obtained, is uſually ſubſcribed 
2 to the copy of the order of reference, ſerved 
e parties. 
on defendant or his attorney. 
When plaintiff's attorney gets the appoint- 


How each 

party is to ment of the day of reference, from the ar- 
inſtruct the . bitrator, 
arbitrators. 


1 o. ; 


*The preſent clerk is John Minſbul, eſquire, who 
lives No. in Glecefler fireet, Queen-ſquare, Holborn. 

+ The charge of which is, according to the length, 
ſeldom leſs than 5 5. 

t It is beſt for the attornies on each fide to get 
their witneſſes ſworn in court, elſe the clients muſt be 
at the expence and inconvenience of bringing the wit- 
| neſſes before a judge to be ſworn. 

i [| Which may be in this form: 
| « TI do appoint Thur/day the 22d day of this inſtant 


\ Augu/t, at ten o'clock in the forenoon at Parlei!'s 
coffee- 


in the Court of King's Bench. 609 


bitrator, he * delivers to him an exact copy 
of the order of reference, and alſo a ſhort | 
* brief of his client's caſe, with the names of | 
the witneſſes ſworn to be ezamned, in ſup- | 
port thereof, 

Defendant's attorney is to be ſerved with 
a true + copy of the order of reference, and 
the arbitrator's appointment thereon. 

On the day of reference, it is ſettled be- How to pro- 
tween the atrornics on both des, and the ceed before 
arbitrators, how they ſhall proceed, and the arbitra- 

tor. 

whether the parties themſelves ſhall or wal 

not be preſent, during the inquiry; where- 

upon plaintiff's attorney opens his client's 

caſe to the arbitrator, calls his þ wiineſſes in | 
ſupport of his allegations; after which de- 
tendant's attorney enters upon his client's 
defence, in the ſame manner. 


OG IEA A. OO ⁵˙ mM Eto Gere IE III ee_—_ AT 
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houſe in Sbe: t herds Mar Let, Naur F £ ar, to arbitrate the 
matters in diſpute above referred to me, Dated the 
17th day of Auguſt 1776. 
Witneſs Charles Smythe plain - 
titf's attorney. Tamas Waters, 


»The defendant's attorney alſo f1rniſkes the arbi- 
trator with the lik papers and hrict. 

+ This copy ſhould be examined carefully with the 

original order and appointment, br the perſon who 
ſerves jt, in order that he may be able to make aa af- 
5 fidavit thereof, if neceſſary. 
i Each party is intitled to croſs examine the wit- 
| neſſes on the other ſide during their examination, ard 
7 on ſumming up the evidence, have a right to reply to 
£ any matters ofercd in anſwer to the caſe made on the 
5 evidence, for their reſpective clients. 


. _ 3 * * . 
r 


W. I. R : r | The 
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The duty of 
the arbitra- 
tor; 


his award 
concluſive: 


His power to 
adjourn. 


Arbitrator's 
time may be 
enlarged. 


vit of the reaſons, why the ſame is not done, 
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The arbitrator takes minutes of the + evi- 
dence, offered on each ſide, and generally 
appoints a future day for making his award 
in writing, which is concluſive between the 
parties, unleſs it can be clearly proved to the 
court, that the arbitrator hath made an 
award directly contrary to the evidence be- 
fore him; his attorney draws up the award 
from the minutes taken by the arbitrator, 

If the buſineſs is long and intricate, the 
arbitrator may Þ adjourn to finiſhing the in- 
quiry, as ſuits his conveniency, provided he 
mekes his award within the time limited by 
the order of reference. 

If the arbitrator cannot, or does not make 
his award, within the time limited by the 
order of reference, either party, on affida- 


may, on j| motion procure a rule of court, for 
an enlargement of the time, 
If 


1 1 a 2 . 


att. > 


+ If either party is apprehenſive, that the arbitra- 
tor hath rot been correct or attentive in taking down 
the evidence given before him, he may deliver him a 
ſhort brief of che evidence offered on both ſides, to aid 
him in making his award ; but care muſt be taken 
not to offer the arbitrator any matter not actually given 
in evidence to him, leſt any apparent talacy ſhould 
prejudice his client's cauſe, in the opinion of the ar- 
bitrator. 

t It i; moſt prudent for the arbitrator's attorney to 
give the attorney on each fide notice in writing of the 
adjournments, in order to prevent either of them hav- 
ing any pretence for not attending, or the leaſt room 
to ſuſpect any partiality in the arbitrator, 

|| The party moving to enlarge time, muſt give the 
ad verſe party's attorney @ Written notice of his 2 
tlon; 


his f} wi CD CY pas S ©0 


. 
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If further time be granted, the party on tow to pro- 
Whoſe motion the + rule was made, draws ceed, when 
ſame up with the ꝓ clerk of the rules, a co- time enlarg- 
py of which is to be ſerved on the arbitrator z * 

on whoſe appointing another time to hear the 

parties, another copy of the laſt mentioned 
rule, with the appointment, muſt be alſo 

ſerved on the attorney for the oppoſite ſide. 

It is uſual, on the award's being executed, How to o- 
for the arbitrator's attorney to give notice to blige the par- 
the attorney on each ſide, that the award is des 58 per- 
ready ſor delivery, and that each of the li- ID hes 
tigants, may have his part, on paying for the 
flame. If the diſputant, in whoſe favour the 
award is made, accepts his part thereof, and 
the diſputant, againſt whom it is given, re- 
fuſes to accept his part, it will be neceſſary 
for the firſt mentioned diſputant, to procure 
the arbitrator to tender, or cauſe to be ten- 
dered, one part of his award, to the unſuc- 
ceſsful diſputant, in order that a rule of court 
may be obtained, on affidavit of ſuch refuſal, 
to make the referring || order of niſi prius, a 
rule || of court; a copy whereof muſt be 
ſerved on the unſucceſsful þ party. 

If the laſt mentioned rule of court is not When attach- 
obeyed, within the time limited thereby, 2 EY 
the party obtaining the ſame, may move, 


tion; and on the motion muſt annex an afidavit of 
the ſervice thereof, to the former aidavit of facts. 

+ This rule muſt be drawn up by the clerk of the 
rules, whom you pay for ſame 55. 

1 Mr. Cowper. 

|| The coſts at law are taxed by the maſter, on the 
order, whereby he is governed in his taxation. 
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on affidavit of diſobedience to the ſaid rule 


of court, for an + attachment againſt the 


party in contempt, which will be $ ordered 


accordingly, and of courle 

If the party be taken on the attachment, 
the court will not rrleaſe him, till he hath 
fully performed the award, and paid all coſts 


of the contempt. 


* 


m4 


+ For it muſt be perſonal ſervice, whenever the 


party ſerved incurs the contempt of the court for diſo- 


bedience. Service therefore on the party's attorney 
will not be ſufficient, The rule for the attachment 
mult be carried to the Crown-office, in the King's Bench 
Walks, Inner Temple, and there beſpoke; for which 
you pay 13s. and 44. you muſt then get a warrant 
thereon, from the ſheriff (at his office) of the county, 
wherein, the party to be attached, reſides. 

$ This rule is drawn up by the clerk of the rules, 


(Mr, Cowper), who takes 5 5. for ſame. 
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Abatement. 
See Pleas. 


1. O plea in abatement 
after bail-bond for- 

feited, page 143 
2. A plea in abatement is not 
an ifſuable plea within the 
meaning of the words 
pleading iſſuably,” in an 
order for time in notes, 149 
Pleas in abatement, 232 
Cauſes of abatement, 232 
. No dilatory plea without 


UM UW 


an affidavit of the truth of | 


it, 235 
6. When the defendant muſt 
plead in abatement of the 
declaration, and when of the 


bill, 2.37 
7, When pleas in abatement 
to be pleaded, 2.38 


8. After plea in inferior court, 
defendant a feme marries, 
and on habeas corpus INE; 


pleads her coverture in 
abatement, page 417 
9. What time to plead in 
abatement on a habeas cor- 
pus, 428 
10. Cannot plead in abate- 
ment of ſcire facias what 
was pleadable to the origi- 
nal action, 481 
11. When writ of error 
abates by the death of the 
parties, 550 
12. When writ of error 
abates by the death of the 
plaintiff in error, and when 
not, 550 
13. Abates not by the death 
of the defendant in error, 


552 

Ac etiam bills, | 
I. In debt, 103 
2. Aſſumpſit, 104 
3. Treſpaſs, 104 
Rr 3 4. De- 


1 N 
4. Detinue, page 104 
5. Trover, 104 
6. Covenant, 104 


7. Debt upon a recognizance 
of bail, 104 
8. No ac etiam againſt an 
heir, executor or adminiſ- 
trator, 115 
9. Wiether ac etiam neceſ- 
ſary in an attachment of 


privilege, 411 
Actions. 
1. Local what, in notis, 149 


2. Tranſitory what, in notis, 


I 50 
Adminiſtrator. See Execu- 
tor. 
Aſidavits. 


1. Commiſſioners for taking 
affidavits concerning mat- 
ters in this court to be ap- 
pointed by the judges, 52 

2. Any judge of aſſiſe on his 
circuit may take ſuch afh- 
davit, 52 

3. Affidavits to be filed, and 
= read and uſed, 53 


Penalty of perjury in ſuch 
a. vits, 53 
85 for taking ſuch afh- 
Gavits, 
-b. Afiievit to be made of 
cauſe © acuon if above 
10 


D 


126 


— © 


7. Declaration not ſuffieient 


cauſe of detaining a pri- 
ſoner in cuſtody of the 
marſhal, unleſs affidavit 
be made that the cauſe of 
action amounts to 101. or 
upwards, page 433, 434 

8. Sum to be indorſed on the 
declaration, 

9. An explanation of this rule 
offered, 434 

10. Affidavit of debt to hold 


to bail, 126 
11. Before whom oath to be 
made, 127 


12. What affidavit not ſuffi- 
cient to hold to bail, 127 
13. Affidavit of the ſervice of 
proceſs, 131 
14. Before whom to be made, 
131 
15. Affidavit of the due eine 
of bail, 


137 
| 16. Affidavit of an aſſault in 


order to procure a judge's 
order for holding the de- 
fendant to bail, 120 
17. Affidavit of the ſervice of 
a ſummons, 147 
18. Before whom to be ſworn, 
148 
19. Affidavit that infant, Cc. 
ſigned a petition, Cc. for 
a guardian, 189 
20. Afﬀidavit of the truth of a 
oy in abatement, 2 
. Aﬀidavit for increaſe of 
„ 320 
22. Affidavit of the amount 
of debt and charges in an 
outlawry, 391 
23. At- 


Iser 
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23. Affidavit of the delivery 
of a declaration againſt a 
riſoner, page 440 
24. Affidavit of ſerving a de- 
claration in ejectment, 500 


Amendment. 


1. When plaintiff may amend 
in matter of form without 
paying coſts or giving an 
imparlance, 202 

2. Allegation of new right of 
action in declaration, by 
way of amendment, re- 
ferred, 202 


. . ö 
3. Leave given to ſtrike out 


8001. and to infert 8000/7. 
in declaration upon the caſe 
in aſſiumpſit, 202 
4. Title of declaration amend- 
ed, 202 
5. Within what time declara- 
tion may be amended, 203 
6G. Of amending declaration, 
by changing venue, after 
plca pleaded, 203 
7. If in ſubſtance after pe- 
cial plea muſt pay coſts, 203 
8. On amendment, defend- 
ant to plead de nave, and in 
what time, 203 
9. If rule before in the ſame 
erm, no new rule, 203 
10. Bill on file may be amend- 
ed before plea, 203 
11. New count not to be ad- 
ded aitcr plea or ſecond 
term, 203, 204 
17, /enue changeable on pra- 
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miſſory note in B. R. but 
not in C. P. page 210 
13. Miſtake of the plaintiff's 
name in the judgment not 
amendable, in notes, 330 
14. Amendment in ejectment 
denied, 531 
15 No coſts on amendment 
of writ of error, 549 
16. Coſts on amending aſ- 
ſignment of errors, 4 
17. After in yulls eft erralum 
pleaded, can't amend ge- 
neral errors, 553 


18. Stat. 5 Geo. 1. of Amend- 


ments, 553 
Antient Demeſue. 
1. Of pleading it, 229 


Appearance. | 


1. Attorney undertaking to 
appear, is compellable there- 
to, 81, 132 

2. Voluntary appearance in- 
valid unleſs proceſs ſued 
out in 14 days, 132 

3. Appearance by original, 


372 
Arguments. 
1. Books to be delivered to 


the judges two days before 
the argument, 261 


2. Party not delivering books 
not to be heard, 261 


Rr 4 


3. Cau- 


3 


3. Cauſes ſtanding over are 
to be entered with the clerk 
of the papers {even days at- 
ter term, page 261 

. Cauſes to be ſet down at 
Icaſt four days excluſive of 
the day of argument, and 
notice to be given to the 
other fide, 262 

5. Not to be adjourned un- 
leſs, Se. 262 

6. Cauſes remaining at the 
end of a term, are to come 
on next term without any 
ncwentry, 263 

7. On ſetting down a cauſe 
for argument, the term 
and number-roll to bo in- 
ſerted, 204 

8. Cauſes for argument to 
come on, in the order they 
are entcred, 264 

. Method of going to argu- 

ent on demurrer, E 

10. In error, paper- books to 
be delivered two days be- 
fore the argument, 547 

11. Party who expects judg- 
ment ſhould deliver all the 


copies, 547 
12. Party who delivers none 


not to be heard, 547 
13. Same courſe in demur- 
rers, 548 


14. Ten days notice of ar- 
gument to the clerk of er- 
rors in Eacheguer Chamber, 

555 

15. Plaintiff in error to deli- 

ver four books to judges 


D 
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C. B. defendant four to the 


barons, page 555, 556 
Arbitration, See Reference. 
Arrest. 


1. Defendant diſcharged from 
arreſt not to be arreſted 
again at the ſame time at 
the ſame plaintiff's ſuit, 

118 

2. Common bail ordered, de- 

fendant being illegally Ar- 


reſted, 151 
Arreſt of judgment. 


1. Four days to move in ar- 
reſt of judgment, or for a 
new tri], 312 

2. Sunday, or any day on 
which the court does not 
fir, is not one of the four 
days, 312 
3. Except, 313 

4. Rule not to be given be- 
fore day in bank or on a 
nonſuit, 313 

5. No motion for a new trial 
after motion in arreſt of 


judgment, 313, 607 
6. Of ſigning final judgment, 
313 


7. How to obtain arreſt of 


judgment, 607 
Attachment. 

I. Sheriff cannot take bail on 

attachment, 144 


2. Attachment of privilege 
for an attorney, 410 
3+ At- 
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3. Attachment on an original, 
page 411 

4. Whether an ac ctiam ne- 
cellary, 41 

5. Pracipe to be left in — 
office, and but four defend- 
ants in one attachment, 410 

6. Attachment againſt gaoler 
ſecreting declaration againit 


priſoner, 433 
Attornies, 


1. Attornies to be admitted 
in ſome inn of court, Ec. 
Except, Ec. 63 

2. No one to act as an attor- 

unleſs admitted, Cc. 64 

3 hind to be admitted un- 
leſs ſerved a clerkſhip of 
hve years, 64 

4. If his maſter dies in the 
five years, Ec. may ſerve 
the remainder of his time 


with another, 64 
5. Attorney's oath, 65 
6. Quaker may be admitted 
an attorney, 65 


7. Turnkey of a priſon im- 
proper perſon to be articled 
to an attorney, 65 

8. Attorney, with the con- 
ſent of an attorney of an- 
other court, may practice in 
ſuch court, 66 

9. No attorney to have more 
than two clerks at one time, 

66 

10. Attornies to be inrolled, 

66 
II, Attorney permitting one 


E *. 


that is not an attorney to 
practiſe in his name, diſ- 
abled to practiſe, page 66 
12. Attorney permitting ano- 
ther to practiſe in his name 
anſwerable for what he does, 
617 
12. Attachment for putting 
name of attorney to RY 
ings without leave, 6 7, 75 
14. Penalty on perſons practil- 
ing not being admitted, 67 
15. Every perſon bound clerk 
is to cauſe an affidavit to 
be made of the execution 
of the articles, ſpecifying 
the names and places of 
abode of the partics, date, 
Ec. 67 
16. Afﬀdavits to be filed, and 
the day of filing to be mark- 
ed thereon, 68 
17. No perſon to be admit- 
ted an attorney till the aſ- 
fidavit be read in court, 68 
18. Chief clerk to file ſuch 
afſhdavit, and enter in a 
book the ſubſtance there- 
of, 68 
19. No attorney to take ſuch 
clerk after he has diſcon- 
tinucd practice, 68 
20. Every perſon ſo bound to 
be, during the whole time, 
actually employed by ſuch 
attorney, 69 
21. If before the expiration 
of the time the attorney 
dies, or the clerk be dit- 
charged by order, and be 
bound to another attorney 
tor 
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for the remainder of the 
time, ſuch ſervice to be 
good, ſo as affidavit be 
made, Cc. of the execu- 
tion of the ſecond articles, 
page 69 

22. Before admittance of an 
attorney, affidavit to be 
made and filed of actual 
ſervice, 69 
23. Attorney acting as agent, 
or permitting bis name to 
be uſed for, or ſending any 
proceſs to any unqualiſied 
perſon, thereby to enable 
him to appear, or act as an 
attorney, to be ſtruck off 
the roll, 70 
24. And the unqualified per- 
ſon to be committed, 70 


25. None but attornies to 
practiſe at the general or 
quarter ſeſſions, under the 


penalty of 50 /. 70 
26. No attorney to permit 
an unqualiſicd perfon to 
uſe his name at the fet- 
ſions, under the like pe- 
nalty, 71 
27. No clerk of the peace, 
&c. to act as ſolicitor, at- 
torney or agent at the ſeſ- 
ſions, under the like pe- 
nalty, 71 
28. Name of attorney to be 
written on every writ, 72 
29. A ſolicitor may be ad- 
mitted an attorney, 75 
30. Attorney being a priſoner 
not to practiſe, 
31. Attornics diſmiſſed one | 


EP 


court not to practiſe in an- 
other, page 76 
32. Cannot force an attorney 
to act againſt his will, 76 
33. Cannot retain an attor- 
ney in a cauſe where an- 
other was formerly retain- 
ed, without notice, 76 
34. Nor change an attorney 
without good cauſe and 
leave of the court, 76 
35. Attorney to be paid his 
tees before another per- 
mitted to proceed in the 
cauſe, 76 
36. If attorney in a caule 
die, the attorney on the 
other {ide may proceed, if 
the party whoſe attorney 
is dead have notice, 77 
37. His warrant to confeſs a 
judgment revoked, but at- 
torney ordered to plead un 
ſum informatus, 7 
38. to acknowledge ſa- 
tis faction revoked, no pro- 
ceeding on the judgment 

without motion, 
39. to confeſs a judg- 
ment not revocable, 77 
40. determinable hy 
death of the party, but if 
death in vacation, judg- 
ment may be entered of 
precedent term, 8 
41. determinable by 
marriage of the party, 
when, 78, 324 
42. Warrants of attorney ex- 
ecuted abroad, muſt be con- 
formable to the rules, 324 
43. When 


— 


1 
43. When party's death, a | 


countermand thereof, 324 
. Feme covert living as a 
feme-ſole, gives a warrant 
of attorney, not relievable, 
but by error, 324 
45. One in execution may 
confeſs a new judgment, 
without the preſence of an 
attorney, 322 
46. Retainer by an attorney 
of C. B. of an attorney of 
this court a ſufficient war- 
rant, 78, 79 
47. Attornies in their com- 
mon way of practice to be 
governed by the maſter, 79 
48. No under-ſheriff or bai- 
liff of a liberty to practiſe 
as an attorney, &c. 42, 79 
49. Attorney abſenting him- 
ſelf from court for a year 
loſes his privilege, 79 
59, An attorney, if he does 
not_ declare as ſuch, and 
has not attended, Sc. ſhall 
not have the privilege of 
laying the venue in Mid- 


—_— 79 
51, Not to diſcover his cli- 
ent's affairs, 80 
52. To pay 25. a term to the 
clerk of the declarations, 
or be ſuſpended, 22, 23 
53. Paying it, may file de- 
clarations and fearch files 
gratis, 80 
54. To attend the court on 
motions, 80 
55. To attend the maſter on 
references, 89 
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56. Undertaking to appear, 
compellable thereto, 8 1, 132 
57. Not to deliver or receive 
ſpecial plea before put into 
the office of the clerk of the 


paper, 80 
58. Not to be leſſee in eject- 
ment or bail, 81, 135 
59. Where may practiſe in an 
inferior court, — 
60. Can't be attorney on both 
ſides, 8x 
61. How long his authority 
continues, 81 
62. Attorney's conſent binds 
his client, 82 
63. Retraxit muſt be entered 
in propria perſona, 82 
64. His privilege as to fuing 
and being ſued, 82 


65. Not in the king's ſuit, 


66. But has in an action of 
qui tam, c. 82 
67. Not in a real action, 83 
68. Nor when he ſues or is 
ſued in auter droit, 83, 403 
69. Extent of his privilege, as 
to his freedom from arreſt, 
5 403 

70. No privilege when he 
Joins or is joined with ano- 
ther, 83, 403 
71. Nor at the ſuit of another 
attorney, 83 
72. Nor unleſs the ſame reme- 
dy here, 83 
73. Privilege from being cho- 
ſen conſtable, &c, 83 
74. Not to put in bail, tho” 
going to Ireland, 84 
75. No 
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75. No cognizance of pleas 
againſt an attorney, fage 84 
70. Male practice how pu- 
niſhable, 84 
. Committed for ſuing out 
a bill of Middleſex againſt 
a pcereſs, 84 
78. Plaintiff's attorney as 
Commiſſioner may take an 
affidavit of debt to hold to 
bail, 112 
79. The name of the attor- 
ney to be written on every 
writ, Ec. 114 
80. Attorney who appears, to 
file common bail and give 
notice, 132 
81. Attorney not bound to 
appear, unleſs had under- 
taken in writing, 132 
82. Attornies privilege as to 
the venue, 208, 209 
83. To lay actions in their 
proper counties, or liable to 
be puniſhed, 210 
84. Proccedings concerning 
attornies, 402 
$5. Bill againſt an attorney 
not to be filed in vacation, 
402 
$6. Privilege of the Common 
Picas may be pleaded after 
bail, 402 
87. Privilege waived by plead- 
ing in chief, 403 
88. Attorney C. B. in cuſded. 
mar. cannot plead his 2 
vilege, 403 
Bo. Attorney C. B. ſued by 
attorney B. R. loſes his 


| 
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privilege, 403 


. 


go, Attorney cannot have his 
privilege if he ſues by ori- 
ginal, page 409 
91. Bill againſt an attorney, 
408 

92. What time an attorney 
has to plcad, 409 
93. Attachment of privilege 
for an attorney, 410 
94. Pracipe to be left in the 
office, and but four defen- 
dants in one attachment, 
410 

95. Attachment no original, 
411 

96. Whether an ac etiam ne- 
ceſiary, 411 
97. What time a perſon ſued 
by an attorney has to plead, 
411 

98. When to deliver his de- 
claration, 411 
99. Can't bring an action till 
a month after bill deliver- 
ed, 84 
100. Bill may be wrote with 
uſual Exgliſb abbreviations, 
85 

101. Bill to be referred to be 
taxed, 85 
102. And what found due to 
be forthwith paid, or liable 
to an attachment, 86 
103. If attorney over paid to 
refund, or liable to attach- 
ment, 86 
104. Coſts of taxation, if bil! 
taxed be Jeſs by a fixth 
than bill delivered, attor- 
ney to pay coſts; if not, 
attorney or client, accord- 
ing 


© 88 
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ing to the reafonableneſs of 
the bill, page 80 
105. Agent's bill of coſts not 
taxable, 86, nor 
106. Bill delivered by an exe- 
cutor, 86, or by an 


107. Adminiſtrator, 87 


108. Bill of coſts upon a ſpe- 
cial agreement not taxable, 
87 

109. Stat. 2 Geo. 2. c. 23. 
may be given in evidence, 
87 

110. Admittance of attornies, 
87 

111. Method to oblige attor- 
ney to deliver bill, 157 
112. How to tax it when de- 
livered, 157 


Audita Querela. 


1. Where audita querela and 
not error lies, 532 
2. Where bail relievable by 
audita querela only, 558 
3. In what caſe an audita que- 
rela lies, 579 
4. If in debt on a judgment, 
judgment be obtained, and 
the firſt judgment be af- 
terwards reverſed on writ 
of error, audita querela lies, 
580 

5. It lies for bail after the re- 
verſal of the judgment againſt 
the principal, 580 
6. For bail if no ca. ſa. againſt 
the principal in his life-time, 

4 550 
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7. Aſſault againſt two, plain- 
tiff releaſes one, audita que- 
rela lies, fage 580 

8. It lies for one ſet at large 
on an execution and taken 
again, 580 

9. It lies upon a releaſe after 
verdict and before day in 


bank, Str 
10. Where an au4ita guerela 
lies not, 581 


11. After award of an execu- 
tion on a ſcire fect returned, 
defendant cannot have ad- 
vantage of a matter plead- 
able to that; otherwiſe af 
ter two nihils, 581 

12. No audita guerela to be 


allowed but in open court, 
and on motion, 581 
13. Audita guerela no ſuper- 
ſedeas, ' 581 
14. Proceſs in audiia querela, 
= 

15. Bail on audits gquerela, 
582 


16. No bail taken on audita 
querela but in court and on 


- motion, 587 
17. An infant bail relieved on 
audita querela, 582 
18. Of admitting one to bail 
on eudita querela, 582 
19. The form of the bail- 
piece, 583 
20. The condition of the re- 
cognizance, 58 


21. Entry of ſurmiſe and re- 
cognizance in audita que- 
reta,, 584 

22. Eu- 
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22. Entry of the recogni- 
zance in audita querela in 
another manner, page 587 

23. Judgment in audita que- 
rela after verdict on a trial 
at bar, 587, 588 

24. Other forms, 588 

25. No coſts or damages, 589 

26. As to reſtitution upon a 
recovery in an audita que- 
rela, 589 

27. If plaintiff nonſuited, can 
have no new ſuper ſedeas, 589 

28, Proceſs in audita querela, 

WH FER .-, 

29. Heir may maintain audi- 
fa querela on a judgment 
paid by his anceſtor, 589 

30. Audita querela on a judg- 
ment recovered by an ad- 
miniſtrator, the adminiſtra- 
tion being revoked, 589 

31. Audita querela on a judg- 
ment, plea nul tizl record, 
the judgment not being en- 
tered, ordered that it ſhould 
be entered by ſuch a day, 
or not at all, 590 

32. Where the court gave 
relief without audita gque- 
rela, 590 

33. Scire facias teſted before 
audita querela, 591 


Ball. 
See Scire facias. 


1. Commiſſioners for taking 
bail in this court to be ap- 
pointed by the judges, 53 
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2. Recognizance to be tranf- 
mitted to a judge of the 


court, page 54 
3- Affidavit of the due taking, 
& 54 


c. 

4. Fee for taking it, 54 

5. Judges to make rules for 
juſtifying, Sc. 54 

6. The ſame to be by affidavit, 
unleſs, Ec. 


54 
7. Any judge of aſſiſe in his 


circuit may take ſuch bail, 


8. Acknowledging bail in & 
name of any other not privy 
or conſenting, felony, 55 

9. Attorney not to be bail, 

81, 135 

10. Nor any bailiff or other 
perſon concerned in the 
execution of proceſs, 135 

11. No bail of executor, &-:, 
except on devaſtavit, 115, 

116 

12. When an executor or ad- 
miniſtrator ſhall be held to 
bail on a devaſtavit ſug- 
geſted, I15 

13. In what actions ſpecial 
bail is or is not required, 
Sr. 118 

14. Affidavit to be made of 
cauſe of action if 10/, or 
upwards, 126 

15. Defendant diſcharged from 
arreſt not to be arreſted 
again at the ſame time at the 
ſame plaintiff's ſuit, 117 

16. Wite only arreſted to be 

diſcharged on common bail, 

116 
17. Huſ- 
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17. Huſband only arreſted to 
find bail for himſelf and his 
wife, page 116 

18. If both arreſted, wife to 
be diſcharged, and huſband 
to find bail for both, 116 

19. Whether one partner muſt 
put in bail for another, 116 

20. Seamen not to put in bail 


under 20/. 117 
21. Nor ſoldiers under 10/. 
117 

22. No bail upon penal ſta- 
tute, 118 


23. Of bail when defendant 
arreſted by a wrong name, 


138 
24. No bail in covenant un- 
leſs, Ec. 119 


25. No bail in account till 
judgment gu, computet, 119 
26, No bail in battery with- 
out order, &c, 119 
27, No bail in ſlander, ex- 
cept, Lc. I21 
28, No bail for mere damage, 
120 

29. Bail for double rent, 120 
30. Bail in an action for ſlan- 
dering a woman of quality, 
121 

31. Bail in ſcand. mag. 122 
32. No bail in debt upon a 
judgment, unleſs, Sc. 122 
33. Nor in debt on a bail 
bond, or recognizance of 
bail, 122 
34. Or on a replevin bond, 
I22 

25. Bail cannot be a witneſs, 


1 140 
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36. Bail not liable to greater 
ſum than ſworn to, and in- 
dorſed on writ, page 140 

37. When bankrupts bail fin- 
ed, 140 

38. Impreſſed man's bail ſur- 
render him in diſcharge, 

140, 141 

39. Bail to ſheriff may put in 
bail above againſt defend- 
ant's will, 144 

40. Sheriff cannot take bail on 
attachment, 144 

41. When bail is ſiled by de- 
fendant there muſt be a plea 
demanded in writing, though 
notice to plead be upon de- 
claration, 198 

42. No ſurrender in diſcharge 
of bail by outlawry, 368 

43. Bail got of a foreigner 
who was never in England, 
by outlawing him, 377 

44. Bail on exigent not only 
to appear to a new action, 
but to anſwer condemna- 
tion, * 379 

45. Defendant after judgment 
ſurrendering in diſcharge 
of his bail, to be charged 
in execution in two terms, 
except writ ot error or in- 
junction, 458 

46. No /:. fa. or action of 

debt àgainſt bail till ca. ſa. 


: 441 
47. Bail not bound to render 
till ca. /a. 441 


48. If no ca. ſa. bail may 


plead it, and be difcharged, 


44.2 
49+ | Ca. 
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49. Ca. ja. ſued out above a 
year after judgment not re- 
vived, ſufficient to ground 
a ſei, fa. againſt bail, 

pege 442 

50. Ca. ſa. returnable on the 
ſame day a writ of error 
vas allowed, good to charge 
bail, 442 

51. Error ſucd on the prin- 
cipal judgment no bar to 
ſuing a ca. ſa. to charge the 
bail, 443 

52. Ca. ſa. may be filed at- 
ter ci. fa. 442 

53. Judgment with a ſtay of 
execution, tho” ca. ſa. may 
be ſued out to warrant 
te//at. it may not to war- 
rant a ſci. fa. againſt bail, 


3 443 
54. Ca. ſa. to lie in the ſhe- 


riff's office four days, 443 
55. To have eight days be- 
tween tete and return, 443 
56. Defendant dying before 
return of ca. ſa. bail diſ- 
charged, 

57. Recognizance of bail for- 
feited on return of nen 9. 
enventus on ca. fa. 444 

58. Principal dying after re- 
turn of ſci. ja. recogni- 
2 ance forteited, 445 

59. Aliter if after ca. ſ. a- 
warded, and before it- be 
returned, 445 

60. Principal alive when ca. 
fa. returnable, but dies be- 
fore it is actually returned, 


recognizance forfeited, 445 
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61. Principal dying after ca, 
/4. returned, and before 
filed, court ſtayed the filing 
it, page 445 

62. How recognizance to be 
entered, 446 

63. Entry of a recognizance, 

440 

64. Proceedings to ſtay againſt 
bail till determination of a 
writ of error upon bail's un- 
dertaking, Sc. 450 

65. Bail in original action not 
liable to colts in error, 456 

66. Bail liable tho* plaintiff 
recovers more than expreſ- 
fed in the proceſs, 456 

67. Bail diſcharged by declar- 
ing In a wrong County, 

137, 456 

68. Bail may take their prin- 
cipal on a Sunday, 456 

69. Wat time to render him 
wien a jc. fa. brought, 

456 

70, Of ſtaying proceedings 
againſt bail, pending writ of 
error, 458 

71. Action on recognizance 
of bail, 459 

72. What time to render when 
an action brought on the re- 
cognizance, 459 

73. In writ upon the recog- 
nizance ac etiam to be inſert- 
ed in the proceſs, 104, 460 

74. Or defendant not bound 
to accept a declaration on 
recognizance, 460 

75. Principal ſurrendered be- 
fore the return of the /at:- 

tat, 


r 
re SS $9 


err xx . 
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tat, proceedings ſtayed af- | 
ter plea, replication and 
demurrer, page 460 
76. Notice to be given to the 
plaintiff's attorney of de- 
fendant's ſurrendering in 
diſcharge of his bail, 461 
77. Conſequence of not giv- 
ing notice, 461 
78. How, upon a perlon's 
rendering himſelf into cuſ- 
tody in diſcharge of his bail 
in court or before a judge, 
the reddidit ſe, &c. is to be 


left, 461 
79. Notice to the marſhal, 
462 


80. Surrender after ca. ſa. and 
defendanteſcapes, nota good 
ſurrender, becauſe it is an 
indulgence, 402 

81. Render to be entered in 
the marſhal's book, 462 

82. After render no ſci. fa. 


againſt bail, 462 
83. If no exomeretur entered 
the bail liable, 462 


84. Judgment by default on 
ſci. fa. againſt bail, though 
principal was in execution; 
no relief motion, bail. 
ſhould have pleaded it, 463 

85. Where ſeveral defendants, 
and plaintiff takes one in 
execution, that don't diſ- 
charge the bail as to the 
reſt, 463 

86. Though ſci. fa. againſt 
bail be joint, execution may 
— ſeveral and againſt the 

2 
2 
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87. Preciſe time of render, 
page 464 

88. Where bail cannot bring 
error, 532 
89. A ſcire facias againſt bail 
wrong, 554 
go. Bail cannot have error 
in the Exchequer-chamber, 


557 


91, No error in Exechequer- 


chamber on ſci. fa. againſt 
bail, and two nihils return- 
ed, 557 
92. After ſuch return, bail 
relievable only by an audita 
querela, 558 
93- Where bail may have a 
writ of error tam in reddj- 
tione judicii quam in adjudi- 
catione executianis, 561 
94. Bail cannot join the prin- 
cipal with himſelf in a writ 
of error, 562 
95. Audita querela lies for bail 
after the reyerſal of the 
judgment againſt the prin- 
cipal, 589 


Cauſes, ſee Argument. Trial, 


Common Ball. 


1. After nonſuit, only com- 
mon bail in a new action, 
123 

2, The form of it, 130 


3- If the defendant does not 


file common bail, the plain- 
tiff may on affidavit of ſer- 
vice of the proceſs, 130 
8 4. Be- 


— — 


| 
| 
| 


| 
1 


8. Attorney ſhall not be com- 
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9. Wite to be diſcharged on 


F 

4. Before whom to be made, | 
page 131 

5. Eight days to file com- 
mon bail reckoned exclu- 
ſive, 129, 131 
6. If common bail filed by 
the plaintiff, to be ſo mark- 
ed on the bail-piece, 
131, 132, 197 

7. Attorney who appears is 
to file common. bail and 
give notice, I 32 


pelled to file common bail, 
unleſs has undertaken in 
writing, 132 


filing common bail for her- 
ſelf only, 116 
10. Common bail to be filed 
on j idgment by confeſſion, 
132 

11. Voluntary appearance 4 
valid, unleſs proceis ſued 
out in fourteen days, 132 


Bail bond. 


1. Sheriff muſt take bail, 143 
2. Form of bail bond, 141 


3. Aſſignable, 142 
4. Under Sheriff's clerk can't 
aſton a bail bond, 144 


5. If defendant negledt to put 
in bail, the bail bond is 
forfeited, thouch plaintiff 
takes no jtep to quicken 
him, 142 

6. Practice on bail bonds, 


143, 144 


, 


. 


7. Action againſt bail, p. 143 
8. When bail bond may be 
put in ſuit, 142 
9. Action upon bail bond 
muſt be brought in ſame 
court, wherein bail was 
given, 143 
10. No action before aſſign- 
ment be ſtamped, 143 
11. Bail bond to be in double 
the ſum ſworn to, 143 
12. Terms on which the court 
will ſtay proceedings, in 
notis, 150 
13. No plea in abatement at- 
ter bail bond forfeited, 143 
14. If plaintiff takes an al- 
ſignment of the bail bond, 
and the ſame perſons be- 
come beil above, he can- 
not except againſt them, 
140, 142 
15. Bail bond to appear on 
writ returnable out of term, 
void, 144 
16. 0 here bail bonds need 
not purſue the words of the 
proceſs, 144 
17. Sheriff may aſſign bail bond 
out of his county, and the 
action may be brought, 
where the aſſignment is 
made, 144, 145 
18. In action on bail bond, 
arreſt out traverſable, 145 
19. Declaration on bail bond, 
need not ſet fortli there was 
afEdavit of debt, or ſum 
ſworn to being indorſed on 
writ, 145 
20, & 
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20. A plea to an action upon a 
bail bond is an iſſuable plea 
within the meaning of plead- 
ing iſſuable, in an order for 
time, in notes, page 149 

21. Within what time appli- 
cation muſt be made to ſtay 
proceedings on bail bond ; 
and upon what terms an or- 
der will be granted, 150 

22. Improper aſſignment of 
bail bond may be ſet aſide 
on motion, as well as by or- 
der on ſummons, I 54 


Special bail. 


1. What perſons may not be 
held to ſpecial bail, 115 
2. No ſpecial bail on procels 
into Wales, or the county 
palatine, under 20. 123, 129 
3. No ſpecial bail in ſuperior 
court, where cauſe of action 


under 101. 123 
4. The form of the bail piece, 
1 


5. The condition of the re- 
cognizance, 1355 136 
6. Fees on putting in bail, 134 
7. Four days to put in bail in 
London and Middleſex, and 
ſix in any other county, 134 
8. Days in this court reckon'd 


excluſive, I 24 
9. In the Common Pleas inclu- 
five, I 34 
10. Sunday, if the laſt day, not 
counted, 135 
11. Notice of bail in writing, 
135 


12. Exception to be in twenty 


days, page 135 
13. And entered in the judge's 
book, 135 


14. After of no validity, 135 
15. On ſurrender bail piece 
to be marked, 136 
16, Leave to enter on exone- 
ratur on bail piece on pay- 
ment of coſts, in notes, 136 
17. In what time bail before 
commiſſioners to be tranſ- 


mitted, 136 
18. Affidavit of the due taking 
of bail, 137 


19. Proceſs in one county, 
declaration in another, bail 
not diſcharged if by bill; 
aliter if by original, 137 

20. Bail before continuance 
day to be filed of preceeding 
term, after continuance day 
of the ſubſequent term, 137 

21. Bail to juſtify in court, 


5 137 
22. In the country by aſſida- 


vit, | 138 
23. Bail accepted to be filed in 
20 days, 138 


24. No exception to bail af- 
ter declaration delivered, 
unleſs, Ec. 138 

25. Bail in term to be — 
ed in four days after excep- 
tion, 138 

26. In vacation on the firſt 
day of the ſubſequent term, 

1.39 

27. Exception to bail by ori · 

inal to be entered in the 
lacer's book, I 

8 2 28. it 
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28. If bail to the ſheriff be- 
come bail above, plaintiff 
need not accept them, page 

I 39, 142 

29. But may give rule for the 
ſheriff to return the writ, 
and after another to bring 
in the body, elſe an attach- 
ment, 139 

30. Explanation of the rule, 


£0 139 
31. If plaintiff takes an aſ- 
ſignment of the bail bond, 
and ſame bail become bail 
above, he cannot except 
againſt them, 140 
32. Bail not liable to a great- 
er ſum than ſworn to on the 
writ, 140, 142 
3. Delivering a declaration, 
unleſs de bene eſſ before bail 
put in, a waiver of the bail, 
before juſtifying, is an ac- 
ceptance of them, in notes, 
138, 154 

34. Of ſpecial bail by origi- 
nal, 373 


Bail on habeas corpus. 
1. Can't be bailed below af- 


ter habeas corpus received, 


| 415 
2. Can't put in bail above 
till habeas corpus returned, 
425, 426 

3- Where bail on a habeas 
corpus ſhall be ſpecial bail 


to all actions by tame plain- 


tift of ſame term, 415 


. 


4. Special bail in cauſes re- 


moved by habeas corpus, ex- 
cept, e 42 
5. Executor ſhall 9. in 
ſpecial bail on a habeas cor- 
pus tho" bail put in below, 
424 
6. Nor an heir at law, 425 
7. Procedendo, unleſs bail in 
term in four days, in vaca- 
tion in fix days after no- 
tice, 425 
8. Twenty-cight days to ex- 
cept againſt bail on habeas 
corpus, 425 
9. Notice of putting in bail or 
excepting to bail, to be in 
writing, 425 
10. After exception, rule for 
procedendo within four days, 
unleſs better bail either in 
term or vacation, 426 
11. On removal out of an in- 
ferior court, plaintiff is 
bound to accept the bail be- 
low, except in London, 426 
12. Bail liable in all actions in 
the return of the habeas cor- 
pus declared on within two 


terms, 426 

13. Defendant in _— can- 

not be diſcharged till bail 

perfected, 4.26 
Bail in error. 


1. Of ſtaying proceedings 


againſt bail pending a writ 
of error, 408 
2, On 


8 
n 
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15. A ſeire facias againſt bail 


2. On what judgments writ 
of error no ſuperſedeas with- 
out bail, by Stat. 3. Fac. 1. : 
| page 535 
On what by 13 Car. 2. 536 
On what by 16 & 17 Car. 2. 


-— 

3. In dower or ejectment the 
recognizance of plaintiff in 
error ſufficient, 536 
4. Error in ejectment, plain- 
tiff may find bail, need not 
be bound himſelf, 536 
5. No bail in writs of error 
from inferior courts, 537 


6. Nor upon judgment on 


bond for performance of 
covenants, or a bail bond, 


92 537 
7. The condition muſt be 
upon record, 537 


8. Bond to pay ſo much as 
J. S. ſhall declare, &c. er- 
ror brought no ſuperſedeas 

without bail, 538 

9. Executor or adminiſtrator 
bringing error on judgment 
de bonis propriis muſt put in 
bail, 539 


10. Bail in error cannot ſur- 


render plaintiff, 540 
ti. Four days after allowance 

to put in bail, 541 
12. If no exception in 20 days, 

bail to be allowed, 541 
13 Upon rule for better bail, 


four days notice to juſtify, 


or put in better bail, 541 
14. Plaintiff in error in eject- 
ment to be bail himſelf, and 
juſtify if required, 542 


page 55 
16. Errorin "ROM oo 3-44 


bail in four days after allow- 
ance, 555 
17. Notice of bail, and no ex- 
ceptien within 20 days, bail 
to be allowed, 555 
18. Upon error in parliament 
on a judgment in B. R. new 
bail required, 574 


Bail in audita querela. 


1. Bail in audita querela, 581 
2, No bail taken on audita 
querela but in court and on 
motion, 581 
3. The form of the bail piece, 
5 583 

4. The condition of the re- 
cognizance, | 583 
5. Entry of ſurmiſe and re- 
cognizance in audita que- 
rela, 584 
6. Entry of recognizance in 
audita querela in another 


manner, 587 
Bankrupt. 
1. Bankrupt ſuperſedeable on 
firſi ſummons, 152 
Baron and feme. , 

1. Wife only arreſted to be 
diſcharged on common bail, 
116 


Sſ 3 2. If 
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2. If huſband only arreſted muſt 
- file bail for iy page 116 
3. If both urg wife not 
to be diſcharged on com- 
mon bail, 116 


4. Eſcape of the huſband the 
350 


eſcape of the wife, 
5. After plea in inferior court 
defendant a feme marries, 
and on habeas corpus pleads 


her coverture here in abate- | 


ment, 417 
6. Where after the wife's 
death the huſband ſhall 
have a ſcire facias on a judg- 
ment recovered by the feme 
whilſt ſole, 481 
7. Feme covert living as a 
feme ſole gives a warrant 
of attorney, not relievable 
but by error, 


See Feme fole. 


Bill. 


324 


1. Bill againſt an attorney, 
408 , 


Bills of exchange, ſee declara- 


tions, 


Bill of Middleſex. 


1. A hill of Midaliſex, 
2. 


101 
is _— a precept, 
not a writ, _ 102 


102 2 | 


"op it iſſues, 


A 


4. Hath only a return, no te/te, 
page 102 
5. A bill of Mi zddleſex, with an 


ac etiam bille in debt, 10 3 
Aſſumpſit, 104 
Treſpaſs, 104 
Detinue, 104 
Trover, 104 
Covenant, 104 
Debt upon recognizance of 
bail, 104 
Againſt ſeveral defendants, 
104 

6. Alias bill, 105 
7 Pluries bill, 10 5 


8. Bill of Middleſex to the co- 
. roners, 105 
9. Nor emittas bill, 105, 106 


Caplas. 


1. A capias by original, 


372 
2. Alias, 372 
3-7 Pluries, 372 


c iar ad ſati faciendum. 
See Execution. 


1. Need not have 15 days be- 
_ tween tee and return, ex- 
cept where an exigent af- 
ter judgment, or in order 
to make bail liable, 99 
2. Ca. * ſa. given by ſeveral 
ſtatutes, 343 
3. Ca. ſa. in debt, 
—— in 1 352 
332 
5. Ca. 


2 
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5. Ca. ſa. by ſurviving exe- 
cutors againſt an executor 
after nulla bona returned on 
a fi. fa. page 353 
0. fa. againſt and admi- 
niſtratrix upon a non prop. 
356 

7. Ca. ſa. upon a non prof. 
for want of a declaration, 


6. 


357 

8. Teſt. ca. ſa. after part le- 
vied by f. fa. 357 
9. No ſci. fa. or action of 
debt againſt bail till ca. /a. 


441 
10. Ca. ſa. may be filed after 
fer. fa. 442 
11. Bail not bound to ſurren- 
der till ca. ſa. 441 
12. If no ca. fa. bail may 
plead it and be diſcharged, 
442 
13. Ca. ſa. ſued out above a 
year after judgment, not re- 
verſed, ſufficient to ground 
a ſci. ſa. againſt bail, 442 
14. Ca. ſa. returnable the 
ſame day a writ of error was 
allowed, good to charge the 
bail, 442 
15. Error ſued on the prin- 
cipal judgment, no bar to 
ſuing a ca. ſu. to charge the 
bail, quere. 443 
16. Judgment with a ſtay of 
execution; though a ca. /a. 
may be ſued out to warrant 
a teflatum, yet it may not 
to warrant a ſci. fa, againſt 
bail, 443 


* 
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17. Ca. fa. to lie four days in 
the ſheriff's office, page 443 
18. To have eight days be- 


19. Defendant dying before 
return of ca. ſa. bail diſ- 
charged, 

20. Recognizance forfeited 
on return of non % inven- 
tus on a ca. ſa. 444 

21. Principal alive when ca. 
fa. returnable, but dies be- 
fore it was actually return- 
ed, recognizance forfeited, 


22. Principal dying after ca. 
fa. returned, and before fil- 
ing, the court ſtayed the 


filing, 445 


Capias utlegatum. 
. Special capias utlegatum, 384 


I 
2. The return, l 385 
3. The inquiſition, 386 


Cafiatur. 
1. Capiatur clauſe wholly 


omitted, 330 
2. Caſting an eſſoin, 600 


Cinque ports. 


| ports how directed, 110 
2. Habeas corpus to the cingue 
ports, | 415 


814 Circuits. 


-tween teſte and return, 443 


1. Latitat to any of the cinque 
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1. What counties they reſpec- 
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Circuits. 

tively contain, page 55 


2. Officers on the circuit, 55, 
&c, 


Contempts. 


1. Sheriff cannot take bail on 
nan attachment for a con- 

tempt, I44 
2. Form of attachment of 


contempt, 411 
Countermand. © 
1. Form of countermand of 


notice of trial, 272 


Continuances. 


1. Continuance by cur* advi- 
fare wnlt, 339» 333 
2. Continuance as to a de- 
fault, and one iflue by cur” 
adviſare vult, 471 
3. Continuance of ven. fa, by 
vic non iniſit breve, 321 
4. A continuance of a writ 
of inquiry by vic“ non miſit 
breve, 488 


Copy of proceſs. 
1. To be ſerved if cauſe of 


action under 10/. 123 
2. Engliſb notice on 
ſuch copy, 124 
3. Form of it, 124 


4. Five ſhillings for making 


and ſerving ſuch copy, 125 | 


|S * 


5. Of ſerving proceſs in a 
county palatine, page 125 


Coroner. 
1. His duty, os 


Cots. 


1. Coſts always mentioned, 
in notes, 150 
2. When plaintiff may amend 
in matter of form without 
paying coſts or giving an 
imparlance, 292 
3- If in ſubſtance after ſpecial 
plea, muſt pay colts, 202 
4. No coſts on amendment of 


writ of error, 549 
5. Coſts on amending aſſign- 
ment of errors, 549 


6. Coſts on taxing an attor- 
ney's bill, 86, 157 
7. Where no coſts or dama- 
ges in audita querela, 589 
8. Bail in original action not 
liable to we in error, 456, 
548 

9. Plaintiff may diſcontinue 
before or after declaration, 
on motion at the ſide bar 
and payment of coſts, 204 
to. On demiſe of an infant 
proceedings ſtayed till ſecu- 
rity for coſts, 512 
11. Of defendant's recover- 
ing his coſts where the leſ- 
ſor of the plaintiff was a 
peer and beyond ſea, 529 
12. Pro- 
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12. Proceedings in r 


ſtayed till coſts of a non- 
ſuit in C. B. on ſame title 
were paid, page 429 
13. Where plaintiff in eject- 
ment ſhall have no coſts in 
error, 549 
14. No coſts in error if exe- 
cution executed, and why, 
549 

I5. Defendant in replevin 
ſhall have no coſts in error, 
550 

16, Nor plaintiff in formedon, 
550 

17. Adminiſtrator ſhall pay 
no coſts in error, 550 
18. Coſts of ſtriking a ſpecial 
jury to be paid by the party 
applying for it, 302 


19. Coſts for not going to 


trial by proviſo, 279 
20. On default of going to 
trial, court to give judg- 
ment as in caſe of a non- 
ſuit, and defendant to have 
colts where upon nonſuit 
would be intitled to ſame, 
280 

21, If plaintiff don't coun- 
termand notice of trial, de- 
fendant to have his coſts, 
301 

22. Trial not to be ſtayed 
for non- payment of coſts 
for not going to trial on a 
former notice, 302 
23. Poſtea to be marks, before 
coſts taxed, 312 


13 
Counties palatine. 
1. Sheriff of Cheſter to return 


writs directed to him, p. 50 
2. Latitat to counties pala- 


tine, 110, 111 
3. Of ſerving proceſs in 2 
county palatine, 125 


4. Execution may ge into 2 


county palatine, 348, 350 


County courts. 


1. Penalty on unqualified per- 
ſons practiſing in county 


courts, 71 
2. Court will not grant at- 
tachment, but leave party to 
his ſtatutable remedy, 72 
Court of King's Bench, 
1. Juriſdition of B. R. 6 
2. On the crown ſide, 6 
3. On the plea ſide, 7 


4. May examine errors in 
other courts, except Ex- 
chequer, 7 

5. May reverſe 2 judgment 
of the King's Bench in Jre- 
land, 7 

6, May puniſh inferior ma- 

iſtrates, 8 

7. May correct extrajudicial 
errors, c. 8 

8. May relieve perſons wrong- 
fully impriſoned, compel in- 
ferior courts to do their du- 


ty, 


1 N 


ty, and reſtrain them within 
their proper juriſdictions, p. 8 
9. Writ of error from this 
court muſt be returnable in 
parliament, if the procecd- | 
ings be by original, but if 
by bill, then in the Exche- 
guer- chamber, 8 


See Judges, officers. 


Days excluſtue and incliſeve. 


1. Eight days to file common 
bail reckoned excluſive, 
= 129, 131 
2. The four or ſix days to put 
in ſpecial bail reckoned ex- 
clufive, 134 
3. Days in this court rec«- 
oned excluſive, in the Com- 
mon Plas incluſive, 124 
4. _ for returning a paper 
' bogk, when excluſive, when 
incluſive, 260 


. 


Death. | 


1. A warrant-of attorney to 
conicis a: judgment deter- 
minable by death ©! thc 
party, but if death in vacu- | 
tion, judgment may be en- 
tqred of pr cedent tn, 203 
When party's death a 
countermand of a warrant 
of attorney, 324 
3. Judgment way be entered | 
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4. When death of the plain- 
tiff in ejectment ſhall not 
prevent judgment, page 528 

5. Judgment reverſed for 
death of one of the defen- 
dant's before verdict, 564, 


565 
Sce IVarrant of attorney. 


Of declaring. 


1. Proceſs in one county, de- 
claration in another, bail 
. diſcharged if by original, 
_ aliter if N bill, 137, 459 
2. Cauſe of action ariſing in 
ſame term with declara- 
tion, the declaration to be 
of ſome day ſubſequent, 184 
3. Declaration in aſſault laid 
on a day impoſſible, good 
after verdit, 185 
4. Declaration in trover of 
Hil. term, converſion on 


3 Feb. good if bail-.filcd 


after 3 Fc). 185 
5, The like caſe, 185 
„ Declaration in trover of 


 Fajler term, converſion on 
arit day of that term, good, 
the bi'l being ſiled at a day 
after the firſt day, 186 
7. Declaration in flander of 
Mich, term, words ſpoke 
5 Nw. judgment arreſted, 

| 186 

e, Actual time of ſuing wiit 
admitted to be ſhewn, in 
vricr to obviate fictitions 
tclation 


1 
A rf? 
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relation of declarations, 
with general memorandum, 
art 6; T7 

9. Infant cannot declare by 
prochien amy or guardian, 
without rule of court, 187 
10. Petition to aſſign an infant 
a guardian, 187 
11. Guardian's conſent, 188 
12. Afidavit that infant and 
guardian. ſigned petition 
and conſent, 189 
13. Copy of declaration to 
be delivered to defendant's 
attorney, who is to pay 
for the ſame, 189 
14. For non-payment to be 
left in the office, and plain- 
tiff to proceed, 189 
15. May be left in the office, 
if place of abode of defend- 
ant's attorney unknown, 
190 

16. Declaration well deliver- 
ed from time of notice only, 
190, 192 
17. Defendant's attorney to 
pay plaintiff's attorney 4 d. 
tor his warrant of attorney 
on judgment, 190 
28. Declaration to be deli- 
vered four days excluſive 
before the end of the term, 
to have a plea of the ſame 
term, | 192 
19. It bail filed by the plain- 
tiff, declaration to be left 
in the office, and notice 
iven, 192 
20. Notice of-,declaration be- 


| 
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* of * declarations 

the by, e 1 
22. How in caſe the planst 
file common bail for the 
defendant, 196 
23. Of delivering declarations 
de bene eſſe, I97 
24. Where no affidavit of the 
debt, declaration to be de- 
8 de bene efſe with notice 

to plead in eight days, 1 
25. Where affidavit if in * 
don or Middleſex, and de- 
fendant lives within 20 
miles of London, to plead 
in four days, 197 
26. Otherwiſe in eight days, 
198 
27. Caſe reported on this prac- 
tice, 198 
28. Delivering a declaration 
unleſs de bene efſe before 
bail put in, is a waiver of 
the bail; if before juſtify- 
ing, is an acceptance of 
them, in notes, I54 
29. Declaration to be deli- 
vered before the end of 
the ſecond term, or non 


930 201 
30. Nen proſs may be ſigned 
though declaration tendered 
after the ſecond term, 201 
31. Of ſigning non proſs when 


by original, 201 
32. Time to declare on an eſ- 
cape warrant, 202 


33. When plaintiff may amend 
in matter or form without 
paying coſts or giving an 


ing left in*the office, 193 


imparlance, 202 


34. If 


R 
34. If in ſubſtance after ſpe- 
cial plea, muſt pay coſts, 
page 203 
35. On amendment defend- 
ant to plead Je novo and 
in what time, 203 
36. If rule before in ſame 
term, no new rule, 203 
37+ Bill on file may be amend- 
ed before plea, 203 
38. New count not to be ad- 
ded after plea or ſecond 
term, 203 
39. Plaintiff may diſcontinue, 
„ een 
40. Of declaring by original, 
373 
41. Of declaring againſt a 
filacer, 409 
42. When an attorney ſhould 
deliver a declaration at his 
own ſuit to prevent an im- 
parlance, 9 
43. Of declaring on a habeas 
cor pus. See title habeas 
"corpus, and 415, 416, 417 
44. Of declaring againſt pri- 
ſoner. See title priſoner, 
and 4.30 to 435 
45. Declaration not a ſuffi- 
cient cauſe of detaining a 
priſoner in the cuſtody of 
the marſhal, unleſs affida- 
vit be made that the cauſe 
of the action amounts to 
101. or upwards, 433, 434 
46. Sum to be indorſed, 434 
47. An explanation of this 
rule offered, 434 
48. In a writ upon recogni- 
zance of bail defendant not 


| 
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bound to accept a declara- 
tion, unleſs an ac etiam be 
inſerted in the proceſs, 


þage 104, 460 
49. Declaration on ſcire facias, 


\ againſt bail, 455 
| Declarations. 

1. In debt on a bond, 161 

On a bill penal, 163 

On a ſingle bill, 164 

On a mutudtus, 164 


2, On an inland bill of ex- 
change by the indorſee of 
an indorſce againſt the 
drawer, ny 

3. On a promiſlory note, 169 

4. On an indorſed note by 
the indorſee againſt the in- 
dorſor, | 171 

5. Indeb. aff. for money re- 
ceived to the plaintiff's uſe, 

; 175, 180 

6. For money laid out for the 
defendant, 180 

7. For money lent, 172, 175 

8. For goods fold and deli- 
vered, 173 

9. For work done and ma- 

terials found, 138, 147 

10. Quantum val. for goods 
ſold and delivered, 174 

Il. Quantum meruit for work 
done and materials found, 


| 179 
12. Inſimul computaſſet, 179 
13. Trover, 181 
14. Aſſault, 182 


15. Againſt a priſoner in cuſ- 
tody 


E 


i of the ſheriff of 
eſex, age 4 
16. Treſpaſs for PL 4 4 
plaintiff's cloſe and carry- 
* his oaker, 183 
27. Declaration on a ſcire fa- 
cias, 455 
18. Declaration in ejectment, 
in notes, 150, 496, 515 
19. On a double demiſe, by 
original, 518 
20. On a double demiſe, the 


laſt for tithes, $21 |* 


21. Declaration againſt a 
bailiff by the hands of the 
plaintiff, 594 


Deeds. 


1. Inrolling them, 602 


Of demurring. 


1. On general demurrer, 
demurrer book to be de- 
livered and paid for at 4d. 
per ſheet, otherwiſe judg- 
ment, 231 

2. In caſe of a frivolous de- 
murrer the court will or- 
der, the defendant to ſtand 
by ich or plead peremptori- 
ly on the morrow or in- 
ſtantly, 240 

3. General demurrer cannot 
be waived, a ſpecial one 
may, quere. 255 

4. When bound to plead an 
iſſuable plea, may demur 
to the replication, 256 


EB 2 


5, Special demurrers to be 
5 by counſel, page 258 
6. In what caſes attorney may 
make up demurrer book, 

| 258 

7. Method of going to argu- 
ment on demurrers, 313 


Demurrers. 


1, Demurrer to a declaration 


in debt, 247, 332 
2. Joinder, 247 
3. Concluſion in debt, 247 

Caſe, 247 

Treſpaſs, 247 

Aſſault, 247 

Covenant, 247 


4. Demurrer to a declaration, 


24 

Cauſes; not alledged — 
adminiſtration was granted 
to the plaintiff, 249 
5. Demurrer in bar to a de- 
claration, 249 
Cauſes, 250 
Day given to join, 250 
Judgment in default, 250 
6. Joinder in demurrer to a 


plea in bar, 251 
7. Demurrer to a plea, 251 
Joinder, 252 
8. Demurrer to a replication, 
252 

Joinder, 252 
9. Demurrer to a rejoinder in 
replevin, 253 
Cauſe of demurrer, 253 
Joinder, 254 
10. De- 
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10. Demurrer to a ſurre- 


joinder on a ſci. fa. page 254 
Joinder, "524268 


Detainer. 


1. After bail perfected, diſ- 
charged, 151 


Diſcontinuance. 


1. Plaintiff may diſcontinue 
before or after declaration 
on motion at fide bar on 
payment of coſts, 204 

2. Quere, Whether executor 
or adminiſtrator pays coſts 
on diſcontinuance? 204 


Diftringas juratores. 


1. Need not have 15 days be- 
tween teſte and return, 99 

2. A diſtringas, 282 
3. Diſtringas in ejectment by 
original for a trial at bar, 

| 284 
4. Diſtringas with a view, 
$ 291, 292 
5. Diſtringas by original, 375 
6. Diſtringas awarded, 473 
7. Diſtringas on a ſcire facias, 
Fee 491 


Cjettment. 


I. Attorney not to be leſſee 
in ejectment, 81 
2. The nature of the action, 


492 


D 


* 


3. Now the common action 
for trying titles to land, 
page 492 

4. The method of commenc- 
ing the action, 492 
5. Tenant or landlord may 
be admitted to defend on 
entring into the common 
rule, 492 
6. Stay of execution thereon, 
492 

7. Ejectment does not lie with- 
out previous notice having 
been given to quit, 492 
8. Of what things it will or 
will not lie, and of the 
certainty and uncertainty 
of deſcribing them, 493 
9. Declaration in ejectment, 
496 

10. Notice to be wrote under 
the declaration, 498 
11. Of what form it muſt be 
to appear, | 498 
12. To be delivered to the 
tenant or wife, and notice 
read, 498 
13. Delivered to his ſon, 
daughter, or ſervant, not 
good, unleſs proved that it 
came to his hands, and he 
knew the meaning of it, 
498 

14. Not good delivery on a 
Sunday, 499 
15. Rule that leaving declara- 
tion at houſe, ſhall be good 

- ſervice, 499 
16, If tenant does not ap- 
pear, plaintiff may have a 
rule for judgment, 499 
17. Ser- 
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17. Service of declaration in 


caſe tenant abſconds, p.499 
In caſe he is perſonated, 
500 

18. Affidavit of the ſervice 
of a declaration in eject- 
ment, 500 
19. Affidavit muſt be poſitive 
that he is a tenant in poſ- 
ſeſſion, and not on infor- 
mation, 501 
20. Plaintiff muſt move for 
judgment the ſame term 
the tenant had notice to 
appear, 501 
21. What time to appear 
where premiſſes lie in Lon- 
don or Middleſex, and no- 
tice is to appear of next 
term generally, 501 
22. What time to appear 
when notice is for the 
firſt day or beginning of 
the term, 501 
23. What time when in any 
other county, 502 
24. What time when in Cum- 
berland or other county 
where the judges come but 
once a year, 502 
25. Method of appearing, 502 


20. Rule for judgment againſt 


caſual ejector, 
27. Rule by conſent, 


502 
303 


28. Rule thereon drawn up 


by the clerk of the rules, 
504 

29. Defendant's attorney to 
file common bail, and re- 
ceive declaration and plead 


504 


not guilty, 


E. X. 


30. But if tenant in poſſeſſion 
does not appear, judgment 
againſt caſual ejector, p. 505% 

31. Judgment by nil dicit 
againſt the caſual ejector, 
with an imparlance and 
remittit damna, 505, 506 

32. Judgment without an 
imparlance, 506 

33. Judgment againſt the ca- 
ſual ejector ſet aſide on 
terms, 506 

34. Who ſhall be admitted to 
join as defendant with the 
tenant, 507 

35. Landlord may be joined 
on requeſt, but ſhall not 
be compelled to join, 507 

36. Any perſon claiming title 
may be admitted defendant 
with the tenant, 508 

37. Landlord impowered to 
make himſelf defendant, 
Se. 508 

38. Penalty on tenant ſecret- 
ing declaration in eject- 
ment, 508 

39. Defendant to give a note 
of the premiſſes when he 
doth not defend the whole, 

508 

40. 'Proceedings againſt the 
defendant, if he does not 
confeſs leaſe, entry and 
ouſter at the trial, 50g 

41. Where ſeveral defend- 

ants, and ſome will not 
confeſs, and ſome will, 50g 

42. How if the not confefling 

is in reſpect to ſome vari- 
ance, 509 
43. How 


1 


43. How to proceed when 
the plaintiff is nonſuited on 
the merits, or a verdict for 
the defendant, page 510 

44. The leſſor of the plaintiff 
may bring an action for the 


meſne profits, 510 
45- Releaſe of plaintiff a con- 
tempt, 511 


46. Demiſe may be on a day 
after the term of which de- 
claration againſt the caſual 
ejector is, 511 

47. How declaration — 
to be when an infant leſſor, 

511 

48. On demiſe of an infant, 
proceedings ſtayed till ſe- 
curity for defendant's coſts, 
512 

49. Proceedings ſtayed till 
plaintiff's leſſor gave ſe- 
curity for the coſts, 512 

50. When leaſe ſealed on the 
premiſſes, there muſt be 
an affidavit of the whole 
proceedings, 512 

51. By at. 4 Geo. 2. decla- 
ration may be fixed on the 
door of the houſe, &c, 

513 

52. Of purport of affidavit 
on motion for judgment, 
| 513 

53. On payment of rent and 
coſts before trial, proceed- 
ings to ceaſe, 513 

54. In theſe caſes ſame time 
to appear as to tenant in 
poſſeſſion, 514 
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55. Method of gaining poſ- 


ſeſſion where the tenant 
runs away a year's rent in 
arrear, and leaves the pre- 
miſſes untenanted, page 414 
56. Ni prius record in eject- 
ment, 515 
57. Proceedings in ejectment 
by original, 518 
58. Iſſue in ejectment by 
original on a double de- 
miſe, 518 
59. Declaration in ejectment 
by original on a double de- 
miſe, $21 
60. Declaration in ejectment 
on a double demiſe, the laſt 
for tithes, 52H 
61. Judgment in ejectment 


by original againſt the 
caſual ejector, by nil di- 
cit & remittit damna, 

526 


62. Judgment by non infor- 
matus in ejectment by ori- 
ginal, 526 

63. Writ of poſſeſſion, 527 

64. When death of the plain- 
tiff in ejectment ſhall not 
prevent judgment, 528 

65. Of defendant's recover- 
ing his coſts where the leſ- 
ſor of the plaintiff was a 
peer and beyond ſea, 529 

66. Proceedings in ejectment 
ſtayed till coſts of a nonſuit 
in C. B. on ſame title were 
paid, 529 

67. Leſſor of the plaintiff 
who was but tenant ra 

life, 


| N D E X. 


life, dies aſter verdict and 
before judgment, page 530 
65. The term in ejectment 
inlarged without conſent, 
3 

66. Of ſetting aſide a judg- 
ment obtained fraudulent- 
ly, one man perſonating 
another, g 530 
67. Declaration on a lcaſe 
for five years when the leſ- 
for had but an intereſt for 


three years, ER. 
68. Amendment in ejctment 
denied, gs 531 
69. Error in ejectment lies 
before inquiry, 525 


70. Error after verdict in 
ejectment, recognizance of 
plaintiff ſufficient, 53 

71. Or may find bail, and 
need not be bound himſelf, 

539 

72. Where plaintiff in cject- 
ment ſha!l have no coſts in 
error, 549 


Clcgit, 
See Execution. 


1. Elegit by the Hat. Net- 
minſter 2. c. 18. 244 
2. When the return of an 
elegit may be quaſhed with- 
out writ of error, 344 
3. If only goods levied on 
elegit, ca. ſa. may go for the 


reſidue, 346 

4. No notice of executing an 
elegit, 346 
Vor. I. 


Eiegit, D page 263 
6. Elegit againſt tertenants, 

394 
A return to an elegit, 366 


* 
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Errer. 


1. Errors in proceſs, 153 
2. No writ of error in 2 judg- 
ment by original but in 
parliament, 368 
Proceeding ſtayed againit 
bail till determination of 
writ of error upon the bail's 
undertaking, Ec. 456 
4. Bail in original action not 
liable to coſts in error, 456, 
548 

5. Writ of error on judgmen 
of C. B. or inferior court, 
returnable in B. R. 531 
6. No writ of error to be 
brought above 20 years af- 


ter judgment, 522 
7. Where bail cannot bring 
error, | 532 
8. Where anita guerela and 
not error lies, 32 


9. On a juogment again 
two, one alone cannot 
bring error, 532 

10. Of crror for death of the 
original plaintift before ver- 
dict, 5 532 

11. Error in ejectment lies 
before inquiry, 533 

12. A writ of error a ſuferſe- 
deas, except, 533 

13. As ſoon as allowed, 533 


14. As to execution not ex- 
ecuted, 534 
11 15. 2. 
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15. O. the fraction of a day, | 
page 534 

16. Writ of error with a long 
return on /uperſ-deas, 573 
17. Error in Exchequer-cham- 
ber on judgment by original 
in B. K. void, and no ſu- 
ns 534 
18. Several bring error, and 
one of them dies, no exe- 
cution without leave, 534 
19. On what judgments writ 
of error ſhall be no ſuper ſe- 
deas without bail, by at. 


8 fac. I. 535 
-onſtruCction of 3 Fac. 1. 


6. . 535 
20. On what by fat. 13 Car. 
36 


2. 53 
21. On what by flat. 16, 17 
Car. 2. 536 
22. In dower or ejectment the 
re cognizance of the plain- 
tiff in error ſufãcient, 536 
23. Error in ejectment, plain- 
tiff may find bail, need not 
be bound himſelf, 536 
24. No bail in writs of error 
from inferior courts, $537 
25. Nor upon judgment on 
bond for performance of 


covenants or bail- bond, 
3 537 

26. The condition muſt be 
on record, 537 


27. Bail not neceſſary on er- 
ror in debt on judgment ſur 


inſul. comp. 537 
Nor in debt upon an award, 


535 


E. X. 


28. Bond to pay ſo much as 
7. S. ſhould declare, c. 
error brought no ſuperſedeas 
without bail, page 538 

29. Bond to perform cove- 
nants, and amongſt the reſt 
for payment of money, 538 

30. Debt on bond to pay for 
all fuch barr as ©, ſhould 
deliver to S. Bail not neceſ- 
ſary in error, 539 

31. Executor or adminiſtra- 
tor bringing error on judg- 
ment de bonis propriis, mult 
put in bail, 539 

32. Bail in error cannot ſur- 
render plaintiff, 540 

33. How to ſue out writ of 
error, 540 

34. The præcipe, 540 

35. How to get writ of error 
allowed, 540 

36. Writ of error to be allow- 
ed as ſoon as ſealed, 541 

37. Proceedings after writ of 
error ſealed, no contempt 
without notice, 541 

38. Four days after allowance 
to put in bail, 541 

39. If no exception to bail 
within 20 days after notice, 
bail to be allowed, 541 

40. Upon rule for better bail, 
four days after notice to juſ- 
tify or put in better bail, 

541 

41. Plaintiff in error in eject- 
ment to be bail himſelf, and 
juſtify if required, 542 


42. Rule to tranſcribe, 542 
43. Time 


5 
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43. Time taken by the clerk 

of the errors to tranſcribe, 

Page 542 

44. Error to reverſe one's own 
judgment, 542 

45. Scire facias muſt be ſued 


out as ſoon as tranſcript 


brought in, 542 
46. How ſcire facias to bear 
elle, 543 


47. If plaintiff in error don't 
enter tranſcript, defendant 
may, guere, 543 
48. Tranſcript to be kept no 
longer than till copy made, 


543 
49. How ſcire facias to be re- 
turnable, 543 


50. How in error from the 
palace court, 544 
51. On return of ſc. fa. rule 
for judgment, 544 
52. No oyer or plea to it, 
ſave on aſſignment of er- 
rors, 544 
53. Where a ſcire facias to 
hear errors is not well 
brought, 544 
54. Plaintiff in error heard 
ex parte, if defendant does 
not appear on ci. fa. 544 
55. Errors to be ſigned by 
counſel, and copy . 


544 

56. If general errors, defend- 
ant may immediately join 
in error, 545 
57. Defendant in error may 
have a rule to return cer- 
tiorari, 545 


* If certiorari be not re- 


turned and filed, defendant 
may join in error, 545 


59. If plaintiff's certiorari be 
for an original, &c. of a 
wrong term, defendant may 
ſue out a certiarari, 545 

60. When certiorari returned, 
defendant may join in mulle 
eft erratum, 546 

61. If ſecond original be of a 
different term, defendant 
ſhould give copy of it to 
plaintift's attorney, 546 

62. No diminution after in 
nulla eft erratum pleaded, 

546 

63. No diminution in records 

out of an inferior court, 
547 

64. Court may award certio- 
rari ad infor mand conſcien- 
tiam wie, 547 


65. Eicher ſide may move for 


a concilium, 547 
66. Books to be delivered 
two days before argument, 
4 
67. 5 who expects *. 
ment ſhould deliver all the 
books, 547 
68. Party who delivers no 
books, not to be heard, 547 
69. Same courſe in demur- 
rers, 548 
70. If no errors, of what 
term ſcire facias to be en- 
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tered, 548 
71. And execution may there- 
upon iſſue, 548 
Si 72. Me- 
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72. Method of noa-profling a 


writ of error, page 548 
3. One execution again 
defendant for debt and 


coſts in the original action, 
and coſts in error, 548, 549 
74. Same proceedings on aſ- 
ſigning errors de records as 
on ſci. fa. 549 
75. No coits on amendment 
of a writ of error, 549 
76. Colts on amending aſſign- 
ment on crrors, 549 
77. No coſts in error if exe— 
cution exccuted, and why, 
549 

78. Where plaintiff in <ject- 
ment ſhall have no cots in 


crior, 549 
Detendant in replevin 
ſhall have no coſts in er- 
ror, 550 
80. Plaintiff in eden no 
coſts in error, 550 


81. Adminiſtrator ſhall pay 
no coſts in error, 550 
82. When a writ of error 
abates by the death of the 
parties, 550 
83. When a writ of error 
abates by the death of the 
plaintiff in error, and when 
not, 550 
84. And in what manner ex- 
ecution may be taken out 
thereupon, 551 
85. Abates not by the death 
of the defendant in error, 
552 
$6. When abatement of writ 
of error, execution may 


"2: 
go, though a n-w writ be 
brought, 552 

87. Of returning the writ 
where divers records, 553 
88. How if. judgment given 
after the return of the writ, 
553 

89. Record varying from the 
writ, 553 
go. After in nullo &ft erratum 
pleaded, can't amend ge— 

neral errors, 553 

91. Stat. 5 Ges. 1. of amend- 
ments, 553 
92. Amendment cannot be of 
matter on record, 553 
93. Where olaintif® brings 
error, and the court e- 
verſes, they give a new 
judgment; otherwiſe if the 
defendant brings error, 554 
94. A ſcire facias againſt bail 
wrong, 554 
05. Time te ſurrender prin- 
c:pal after error brought, 555 
96. Scire facias quare exect- 
tionem non in debt on judy - 

ment removed out of C. B. 
by writ of error into B. R. 

574 

97. Another on a judgment 
in an inferior court, 575 
98. Non-preſs after two ſcire 
facias's in error ſur eject- 

ment, 577 


the Exchequer- 
chamber. 


Error in 


1. Writ of error no uber- 
ſedeas till allowed, 555 
2. Bail 
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2. Bail in four days after al- | 


lowance, pare 555 
3. Notice of bail, and it no 
exception within 20 days, 
bail to be allowed, 555 
4. Jen days notice to the 
clerk of the cirors before 
argument, 655 
5. Plaintiff to deliver tour 
books to the judges of the 
Common Pleas, defendant 


four to the barons, 550 
6. No ſcire facias in the £x- 
chequer-chamber, 556 


7. Stat. 27 Eliz. juriſdiction 
of Exchequer-chamber in er- 
ror, 550 

8, Error in parliament from 
the Exchequer- chamber, 556 

9. When ſuit by original in 
B. X. error lies only in 


parliament, 550 
10. Bail cannot have error in 
Hachequer- chamber, 857 


11. Error lies not in Exche- 
quer-cnamber on a judgment 
upon a jc. ja, 557 

12. Nor crror in Exchogner- 
chamber on action qui tam, 
ſcand. mag. on ſci. fa. againſt 
bail, and wo ibis returned, 

$57 

13. After ſuch return, bail re- 
lieved by audita guerela only, 


— 0 
Ou 


14. Error in fact not to be 
corrected in Exchequer- 
chamber, „ 

15. Excheguer- chamber cannot 
award a writ of inquiry, 


500 


E X. 


6. May beſides reverſal give 
a complete judgment, 560 
17. Of execution on abate- 
ment of writ of error in 
Exchequer-chamber, 560 
18. When writ of error abates 
in Exchequer-chember, judg- 
ment is not in B. R. with- 
out a remittitur, 550 
19. Debt on judgment pend- 
ing error in Excheguer- 
chamber, 561 
20. Error coram nobis reſiden 
lies not in Exchequer-cham=- 


ler, 558 


Error tam in redditione judlicii 
quam in adj uc icutiaue execu- 
tionis. 501 


1. Where bail may have it, 
561 

2. It lies not in camera ſcac- 
carii on an award of exe- 
cution atter judgment al- 
firmed there, 501 
3. Bail cannot join the prin- 
cipal with himfelt in a writ 
of error, 502 


Error coram nobis reſden'. 


1. If a judgment in this court 
be erruticous in matter of 
fact, error lies in this court 
to reverſe it; but not if 
erroneous in matter of law, 

502 

2. Error guod ceram nol is, Oc. 

after firſt writ diſcontinued, 
502 
S423 2. Not 


I N D 
3. Not after affirmance, 563 


4. Error coram nobis reſiden 
lies not in Exchequer-cham- 
Ber, 2 
5. Of allowing it, and whe- 
ther a ſuperſedeas without 
leave of the court, 563 
6. Where there is no error in 
the court, error coram nobis 
lies not, may have audita 
querela, 563, 504 
7. Errors to be aſſigned on 
motion, 564 
8. How judgment reverſed on 
error in fact, 564 
9. On error in fact, defend- 
ant may carry the cauſe to 
trial without proviſo, 564 
10. Judgment reverſed for 
death of one of the defend- 
ants before verdict, 564 
11. This writ no ſuper ſedeas 
without motion, 565 
12. Tho' two writs of error 
quaſhed, a third granted, 
and alſo a ſuperſedeas, 565 
13. No execution after al- 
lowance of writ of error, 
coram nobis, without leave, 
566 

14. Aſſigning plaintiff's death 
for error in ejectment, a 
contempt, 566 


Error from Ireland. 


T. Plaintiff to affign errors on 
motion, 566 
2. By like rule defendant to 
join, 566 


E. 


3. Muſt be an affidavit veri- 
fying errors aſſigned, p. 566 
4. If judgment affirmed, exe- 
cution muſt be awarded in 
Ireland. 566 
5. No ſcire facias ad audien- 
dum errores, 567 
6. Of bringing in and copy- 
ing the tranſcript, 567 
7. Of obtaining execution for 
default of tranſcribing, 567 
8. Of execution on affirming 
the judgment, 567 
9. Of reverſing judgment gi- 
ven for the defendant in 
Ireland, 567 
10. Houſe of lords in Ireland 
cannot affirm or reverſe 
judgment made in any 
court in that kingdom, 567, 


568 


Error in parliament. 


X. 


1. Of ſtaying proceedings a- 
gainſt bail, pending a writ 
of error, 408 

2. No writ of error on judg- 
ment by original in B. R. 
but in parliament, 556 

3- Error in parliament from 
the Exchequer-chamber, 556 

4. How writ of error in par- 
liament to be made return- 
able, 568 

5. Error lies not from the 
court of Exchequer, to the 
houſe of lords, 568 

6. Where judgment reverſed 
in parliament, they give 
the ſame judgment as B. R. 
ought to have done, 568 


7. Suing 
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7. Suing in the court below, 
pending a writ of error in 
parliament, is a contempt 
and breach of a privilege, 

page 569 

8. Proceedings on writs of er- 
ror in parliament, 569 

9. Errors to be aſſigned in 
eight days, or nen -proſs & 
remittitur, 569 

10. If diminution alledged, 
and certiorari prayed, cer- 
tiorari to go without mo- 
tion, and to be returned in 
ten days, 570 

11. Or loſe benefit thereof, 
and defendant to proceed 
as if none awarded, 570 

12. Printed caſes to be ſigned, 


570 

13. No putting off a day of 
hearing without notice of 
two days, and oath thereof, 
571 

14. Certificates to be given of 
certiorari's being awarded 
concerning writs of error, 
$71 

15. How counſel to proceed 
at hearing, $72 
16. Quere if bail requiſite upon 
error in parliament, upon 
judgment in B. R. in action 
of debt, brought upon re- 
cognizance in error, 572 
17. Plaintiff in error obliged 
to enter into rule, not to 
commit waſte during the 
pendency of writ of error 
in parliament, upon judg- 
ment in ejectment, 572 


X. 


18, Writ of error diſconti- 
nued by prorogation, a ſe- 
cond writ no ſuperſedeas, 

page 572 

19. If returnable ad prox* 
parliament” no ſuperſedeas, 

20. When a ſecond e 
error a ſuperſedeas, and 
when not, 573 

21. Prorogation of parlia- 
ment no diſcontinuance of 
a writ of error, 573 

22. Writ of error with a long 


return no ſuperſedeas, 573 
23. Error not determined by 


prorogation, 574 
24. Upon error in parliament 


of judgment affirmed in 
B. R. new bail required, 


574 
Eſcape. 


1. Eſcape of the huſband the 
eſcape of the wife, 350 
2. Of time to declare on an 
eſcape warrant, 202, 438 


Eſfoin. 


1. Eſſoin days what, 89 
2. In Eafter and Trinity 
terms, 92 


Evidence. 


1. Matters that need not be 
pleaded, but may be piven 
in evidence, 2.38 


7 Hxcep- 


* 


Exception. 


1. Exception to bail to be in 
20 days, 135 
T'o be entered in judge's 
beok, 135 
2. After of no validity, 135 
4. No excepting to bail after, 
dociuration delivered, un- 
leſs, Se. 138 
5. Bail in term-time to be per- 
fected in four days after 
exception, 138 
6. In vacation on the firſt day 
of the ſubſequent term, 
138 

Exception to bail by ori- 
ginal, to be entered in ſila- 
cer's book, 139 
8. If plaintiif takes an aſſign- 
ment of the bail-bond, and 
the ſame perſons become 
bail above, he cannot ex- 
cept againit them, 140 

, Urrenty-ecight days, to ex- 
cept to bail on a habeas cer- 
Pu, 425 
10. Notice? 
in vriting, 425 
11. After exception, rule for 
procedendo unleſs better bail 


nN 
a * 
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in four days whether in 
| 455 | 
12. If no exception to bail in 

error within 20 days aiter 


term or vacation, 


notice, bail to be allowed, 


541 


D 


. 


Execution, 


See Copies ad ſatisfaciendum, 
frerr facias, elegit, habere 


facias pn ;fienem. 


. Sheriff, c. delaying exe- 
7 &c. liable to an 


of exception to be | 


atiachment, &c, 4.2 
2. Copy cf inventory on 5. 
Ja. or elegit to be delivered 
on requeit, 43 

Sheriff's fees on execu- 
tions, 

4. On an habere facias poſſe 52 - 
onem, 6 
5. dum really due to be mark- 

ed on the writ, 46 

6. Penalty on ſheriff taking 
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greater tees, 40 
7. Fees on a ca. ſa, 46 
On an elegit, 7 


8. His poundage when the 
ſum exceeds 10010. 47 
9. Extends not to cities or 
| towns, 47 
; IO. Not to real executions, 47 
11. Not to executions on ſta- 
| tute merchant, &c, 47 

12. May not take a bond for 
| his fees, 47 
13. Defective writs of execu- 

tion how reCtihed, I5 
14. Judgment to be revive 
by ſci. fa. if no execution 


within a year, 341, 473 
{ 
| 
| 
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14: Judg- 


1 


15. Judgment entered ten 
years, ſci. fa. to be moved 
for, page 342, 473 

16. Execution ſued out and 
continued as eflectual as 
ſer. fa. 342, 474 

17. It ceſſet executis for a year, 
plaintiff may have execu- 
tion after a year and day 
without ſcire facias, 474 

18. And in caſe of a writ of 


error, 474 
I9. But not in cafe of an in- 
junction, 474 


20. If judgment of 10 years, 
. muſt move court for ſei. fa. 
if above ſeven years, muſt 
move fide bar; if after 
judgment fo revived, and 
before execution defendant 
die, mult revive agaiz, but 
way without motion, 342, 
475 

21. Several years after judg- 
ment an award of execu- 
tion was entered as of the 
ſame term with the judg- 
ment, and continued down 
and executed without ci. 
Ja. 475 
22. If either party dies, exe- 
cution cannot be ſued out 
till ci. fa. and judgment 
thereon, 478 
23. Of executions at the 
common law, and by act 


of parliament, 343 

24. Exccution may go into 
„ 

Wales, 348 


25. Or a county palatine, 348, 
350 


1 


26. Of execution on a joint 
judgment againſt ſeveral 
defendants, page 349 

27. Where on a penalty be- 
ing levied the court will 
order the plaintiff to take 
only his principal, intereſt 
and coſts, 349 

28. Eſcape of the huſband the 
eſcape of the wile, 359 

29. When two writs of exe- 
cution are delivered to the 
ſheriff, he muſt give pre- 
ference to that which was 


firſt delivered, 350 
30. Execution againſt an a- 
greement ſet aſide, 351 


31. Execution after judgment 
ſigned, but before it was 


entered, 351 
22. When body of a peer li- 
able to execution, 351 


33. Of charging a pritfoner in 
execution, vee title Priſon- 
er, 436 

34. Though ci. fa. againſt 
bail be joint, execution 
may be ſeveral, and againſt 
the body, 4563 

35. Writ of error a ſuperſc- 
deas to execution, except, 
Sc. 533 

36. As ſoon as allowed, 533 

37. As to execution not exc- 
cuted, 534 

38. Error in Exchequer- 
chamber on judgment by 


original in B. R. void, and 


no ſuperſedeas, ' 534 
39. Several bring error, and 
one 


- _— — 
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cution without leave, 534 
40. On what judgments writ 
of error ſhall be no ſuper- 
ſedeas to the execution 
without bail, 534 
41. If no errors aſſigned on 
ſci. fa. quare executionem 
non, execution may iſſue, 
548 

One execution againſt 
defendant for debt, coſts 
in original action, and coſts 
in error, 548, 549 
43- When an abatement of 
writ of error, execution 
may go though a new writ 
be brought, 


Executor. 


I. No ac etiam againſt an 
executor, c. 115 
2. When an executor or ad- 
miniſtrator ſhall be held 
to bail on a devaſtavit ſug- 
ed, 116, 122 
3. Executor ſhall not put in 
ſpecial bail on a habeas cor- 
pus, though bail put in be- 
low, 424 
4. The method of obtaining 
judgment de bonis proprits 
againſt an executor or ad- 
miniſtrator, 
5. Adminiſtrator ſhall pay 
no coſts in error, $550 
6. Audita querela on a Jjudg- 
ment recovered by an 
miniftrator, adminiſtration 
being revoked, 589 


D 


one of them dies, no exe- | 


352 


491 


1 
Exigent. 

I. The exigent, 381 

2. The return, 382 


Feme ſole. 


1. Neceſſary application on 
warrant of attorney to feme 
ſole who marries before judg- 
ment, 25 

2. Warrant of feme ſole 
countermanded by her mar- 


riage, 32 5 
Fieri facias. 
See Execution. 


1. Need not have 15 days 
between tele and return, 
2. Fi. fa. an execution — 
common law, 343 
3. Fi. fa. iſſued in life of de- 
fendant, who dies before 
the return, it may be exe- 
cuted, 346 
4. Fi. fa. in caſe upon pro- 


miſe 359 
In debt, 359 
In covenant, 360 
After ſci. fa. 360 


5. Fi. fa. for an executor on 
a judgment recovered by 
the teſtator, 369 

6. Fi. fa. for an executor a- 
gainſt an adminiſtrator de 
bants non, 361 


7. Fi. 


82 
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7. Fi. fa. may be amended, 
page 302 

8. Having erroneous return 
ſet aſide, 302 
9. Adminiftrator plaintiff ſues 
out fi. fa. and dies after 
oods fſcized to value of 
— which remain for 
want of buyers. Sheriff 
reſponſible for the value, 
and adminiſtrator de bonis non 
ſhall have the money, 347 


Filacers, 


1. Of decking againſt a fila- 
cer, 409 


Fines. 


1. On original writs, 371 


Franchiſe. 


1. Sheriff, on requeſt and 
coſts of a lord of a fran- 
chiſe, to appoint a deputy 
to reſide at ſome place in 
or near the franchiſe, 50 

2. Place and coſts to be ap- 
pointed and ſettled by lord 
chancellor, @c. 50 

3- Deputy to receive writs, 
and in name and under 
ſeal of ſheriff to iſſue war- 
rants to the lord of the fran- 


chiſe, 50 
4+ Taking no more than ac- 
cuſtomed fees, 50 
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5. Puniſhment of ſheriff or 
deputy making wilful de- 
fault, page 51 

6. No bailiff of a liberty to 
practiſe as an attorney, 42 


Genezal iſſue. 
1. Form of gener. ] iſſue, 159 


See Iſue. 


Ok habeas cozpus's. 


1. Proceedings relating there- 
on, | 412 
2. Habeas corpus when re- 
turnable immediate, and 
when not, 412 
3. Habeas corpus to remove 
a Cauſe, to be returnable 
on a day certain, except, 
422 
4. Of what return ſuch Ha- 
beas corpus ſhould be, 423 
5. Habeas corpus to inferior 
court after judgment, party 
to be remanded, 413 
6. Habeas corpus not to be 
allowed unleſs delivered 
before jury ſworn, 413 
7. Or before iſſue joined, 413 
8. So as it be not joined 
within fix weeks after ar- 
reſt, | 413 
9. Cauſe remanded not to be 
again removed before judg- 
ment, 41 
10. Cauſes not exceeding 51 
not to be removed, 414 
11. Writs 
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11. Writs contrary to this 
act not to be allowed, page 
414 
12. To what courts this act 
extends, 414 
13. Not to any cauſe where 
the plea not triable in the 
inferior, courts, 414 
14. Inferior court may pro- 
cecd in cauſes not exceed- 
ing 51. though there be 
actions for above 51. 414 
15. Charges to be tendered to 
2a ſheriff on bringing up 
a priſoner, 414 
16. Habeas corpus to the ms 
que ports, 415 
17. Though defendant bailed, 
cauſe ſhould be returned, 
415 
18. Cannot be bailed below 
after habcas corpus received, 
415 
Where bail on * 
corpus ſhall be ſpecial 1 
all actions of ſame — 
tiff of ſame term, 415 
20. Cannot declare above be- 
fore habeas corpus allowed, 
415 
21. Where cauſe ſhall be re- 
moved out of Landon, tho 
the matter only actionable 
there, 415 
22. Cannot put in bail till Ha- 
beas corpus returned, 416, 
423 
23. When hobber corpus mult 
be on motion, 416 
24. Proceedings in inferior 


19. 
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30. The fees, 
31. Defendant muſt be charg- 


tourt after habeas corpus 
2000, 416 


. 


25. On habeas corpus proceed- 
ings below at an end, and 
all here de novo, 416 

26. After plea in an inferior 
court detendant a feme mar- 
ries, and on habeas corpus 
pleads here her coverturc, 

417 
27. Habeas corpus after inter- 
locutory judgment, defend- 
ant dies before the return 
of the writ, a procedends a- 
warded, 417 

28. A habeas corpus cum 
cauſa returnable before the 
chief juſtice immediate, 417 


"Ab 


29. Of ſuing. out a habeas 


corpus and getting it allow- 
ed, 415 
418 


ed with ſome proceſs of 
this court, or cannot be 
committed, 419 


32. Fecs on a commitment at 
a judge's chamber, 419 
33. Writ and return to re— 
main with the ſecondary 
or judge's clerk, and a 
note thereof ſigned by the 


judge or ſecondary, to 
be delivered to the mar- 
1 420 
24. The form of a bail-picce, 
421 

35. Perions committed to 


the cuſtody of the marſhal 


on habeas corpus to remain 


two days, notwithitand- 
ing any other habeas corpus, 
421 

36. As 


ceed- 
and 
416 
crlor 
mar- 
orpus 
ture, 
417 
er- 
end- 
turn 
I a- 
417 
cum 
the 
417 
beas 
OW - 
413 
118 
g- 
of 
be 
19 
A 
19 


re- 


36. As to the ſtile of inferior 
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courts, 422 
37. Cauſe not to be removed 
where cauſe of action ex- 
ceeds not 5 J. 422 
38. Habeas corpus to remove 
cauſe, to be returnabie on a 
day certain, except, 422 
39. Of what return ſuch Ha- 
beas corpus to be made, 4.23 
40. A procedends, 23 
41. Special bail in cauſes re— 
moved by habeas corpus, ex- 
cept, 424 
42. Executor ſhall not put in 
bail on a habeas corpus, tho 
bail below, 424 
43. Nor an heir at law, 425 
44. Pracedends unleſs bail in 
four days in term, and fix 
days in vacation, after no- 
tice, 425 
45. I wenty-eight days to ex- 
cept againit bail on a habeas 


cor bus, 425 
46. Notice of putting in or ex- 
cepting to bail to be in writ- 
ing, 425 
47. After exception rule for 
P recedends unleſs better bail, 
either in term or vacation, 
425 

48. On a removal out of an in- 
ferior court plaintiff is bound 

to accept the bail below, ex- 
cept in Landon, 420 
49. Bail liable in all actions 


in the return of the habeas 
declared on within two 
terms, 420 


— 
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50. Defendant in cuſtody not 


to be diſcharged till bail per- 


fected, 426 
51. Record not removed by 
Paveas corpus, 429 
52. Flaintiif muſt declare dz 
nIU9, 429 
53. Plaintiff mutt declare in 
two terms, 427 


54. Can't be non-profs'd for 


ant of a declaration, 

42 

55. Cauſe removed from ci- 
ty, &c. where judges of 
gige ſeldom go, to be laid 

in the county wherein tne 
city, Ec. lies, 427 
55, What time the defendant 
has to plead in Zi. or 
Trin. and the cauſe in Lan- 

den or Middleſex, 42 
57. What time in thoſe terms 
if action in any other coun- 
ty, 427 
58. What time to plead in 
Mirth, or Eaſier term, 428 
59. Practice varicd ſince rule 
Trin 0, 6 Gan: 2 428 
6o. Plea in abatement when 
to be pleadud, 428 
61. How to proceed againſt 
a priſoner in the Hect charg- 
ed with a declaration remov=- 
ing himſelf by habeas corpus 
to the Aimg's Bench priſon, 
429 
62. How on a like removal 
from the Marſhulſea to the 
Fleet, 4.29 


63. How on a removal before 
declaration, 429 
Fabeas 
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Habeas corpus. 


1. A Habeas corpus cum cauſa 
returnable before the chief 
juſtice immediately, 417 


Habeas corpus ad teſtifican- 
a 


1. A habeas corpus ad teſti fican- 
dum, 295 
2. Terms upon which this 
writ is granted, 296, 297 


Habere facias poſſeſſronem. 
See Execution. 


Writ of habere facias poſſeſ- 
ſianem, 527 


Heir. 


1. No ac etiam againſt an heir, 
115 

2. Heir ſhall not put in ſpe- 
cial bail on a habeas corpus 
though bail put in below, 
425 

3. Heir may maintain audita 
qguerela on a judgment paid 


by his anceſtor, 589 


Impazlance. 


1. Formerly imparlance in all 
caſes, 191 


D 
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2. Of common and ſpecial 


imparlances, page 267 
3. Imparlances, 219, . 269, 
337» 340 


Infant, 


1. Infant ordered to defend by 
guardian, ISI 
2. Infant cannot declare by 
prochein amy or guardian 
without rule of court, 187 
3. Petition to aſſign a guar- 
dian, 187 
4. Guardian's conſent, 188 
5. Affidavit that infant and 
guardian ſigned petition 
and conſent, 189 
6. Infant defendant muſt be 
admitted to plead by guar- 
dian, 227 
7. How declaration in eject- 
ment ought to be whert an 
infant leſſor of the plaintiff, 


511 


Inquiry. 


1. Defective writs of inquiry 
how rectified, 153 
2. Notice of inquiry, 314, 
315, 316 
3- Countermand thereof, 316 
4. Writ of inquiry, 316 
5. Inquiry awarded, 334, 338, 
483, 485, 487, 489, 492, 

2 
6. "The return, 339, 492 
7. Continuance by vic" non 
miſit breve, 488 
8. Writ 


es WW a 


2 
7 
; 
C 


1 
8. Writ of inquiry by origi- 
nal, page 376 


9. Award of writ of inquiry 


in ejectment by original, 
527 

10. Excheguer- chamber cannot 
award a writ of inquiry, 


560 


11. Inrolling deeds, 602 


Interrogatories. 


1. Interrogatories for examin- 
ing a witneſs before a judge, 


298 


Ir regularities, 


1. Irregularities to be taken 
advantage of as ſoon as they 
happen, I53 

2. Proceeding after miſtake 
cures irregularity, 

3. When to apply touching 
irregularities on orders of 
reference, or awards there- 
on, 154 

4- Appearance or taking de- 
claration out of office 1s 
waiver of every irregular- 
ity, in notes, I 54 


Lie. 


1. Copy of a general iſſue or 
demurrer to be delivered 
and paid for at 4d. per 
ſheet, otherwiſe judgment, 

231 

2. Of making up iſſues, 265 


4 


154 
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3. Within what tune payment 
of iſſue, &c. muſt be made, 
page 232 

4. Iſſue to be entered before 
niſi prius record ingrolled, 
273 

5. Plaintiff on rule muſt en- 
ter his iſſue, or be non- 
ſuited, 278 
6. No rule to enter the iſſue 
the ſame term, unleſs no- 
tice of trial be given, 278 
7. What time the plaintiff 
has to enter his iſſue, 279 
8. Of making up the iftue 


by original, 373 
Judges of the court. 
1. Judges, B. R. 1 


2. Names of thoſe ſovereigns 
who have ſat in perſon in the 
court of B. R. in notes, 1 


3. How created, - 
4. To take no fee but of the 
king, , 2 


Their commiſſions guam- 
diu ſe bene geſſerint, but re- 
moveable upon addreſs of 
both houſes of parliament, 

2 

6. Their patents not deter- 
minable by the king's de- 
miſe, but to continue in 
force ſix months after, un- 
leſs ſuperſeded, 2 
7. What order they may 
make in the vacation, 2 
8. Their power, 2 


9. Judges 


1 
9. Judges who have refuſed to 


reſign their office, at the 
command of the king, in 
notes, page 2 
10. Tueir ſalaries, 3 


See Court of King's Bench. 


Of Fudgments. 


1. Warrant of attorney to 
confeſs a judgment re- 
voked, but attorney or- 
dered to plead nor ſum in- 
rmatus, 77 

2. Warrant of attorney to 
confeſs a judgment, not re- 
vocable, 77 

z. Determinable by death = 
the party, but if death in 
vacation, judgment may be 
entered of precedent term, 

78 

4. Determinable by marriage 

of the party” when, 78, 
324 

8. 1 of attorney to 
confeſs a judgment by a 
perſon in cuſtody not bind- 
ing, unleſs his attorney be 
preſent, 322 

6. When an attorney's pre- 

ſence not neceflary, 323 

Pretence of an attorney of 

another court lufticient, 

323 

8. There muit be an attorney 

for defendant preſent, 323 


7 * 


9. One in execution may con- | 
{cls a new judgment with- 


12. Feme covert, 


E. * 
out the preſence of an attor- 
K page 324 


10. 3 of attorney exe- 
cuted abroad, muſt be con- 
formable to the rules, 324 

11. When party's death a 
countermand, 324 

living as a 
teme ſole, gives a warrant 
of attorney, not relievable 
but by writ of error, 324. 

13. How to obtain judgment as 
in caſe of a noaſuit, 281 

14. Of a warrant of attorney 
to enter up a judgment of 
a precedent term, 325 

15. judgment to be entered 
of term mentioned in the 
warrant, 325 

16. How If no term men- 
tioned, or a particular 
term, or any term ſubſe- 
quent thereto, 326 

17. On judgment by confeſ- 
ſion, common bail to be 
filed, 132 

18. If a judgment be pleaded, 
term and number-roll to be 

wen if demanded, 2.20 
19. Of judgment by default, 
314 

When judgment, though 
„ may be ſet al ide, 
322 

21. Judgment by cagnovit ac- 
tionem & damna to fave 


charge of inquiry, 9326 
Judgment or incipitur 


thereof to be entered on 
the roll before judgment 


ſigned, 26 
ax os 
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23. How jud ts ought to | 5. On a verdict for the plain- 
red on - 


be ente the rolls, 


page 327 


24. Judgments to be revived 


by 6 . fa. if no execution 
within the year, 341 
25. Judgment entered ten 
years, ſci. fa. to be remov- 
ed far, 342 
26. Execution ſued out, and 
continued on the roll, as 
effectual as ſei. fa. 342 
27. Judgment may be entered 
if defendant dies after day 
in bank, 342 
28. Of execution on a joint 
judgment againſt ſeveral 
defendants, 349 
29. Execution after judg- 
ment ſigned, but before it 
was entered, 308, 351 
30. Method of obtaining 
judgment de bonis proprits 
againſt an executor or ad- 
miniſtrator, 491 


See Tr1al. 


Fudgments. 


N 


1. On a plea of plene adminiſ- 
travit præter 171. for the 
171 217 


2. For the plaintiff on a re- 


plication of aul tiel record 
and iſſue, 225 
3. For defendant for default 
of plaintiff's joining in de- 
Murer, 250 
4. For the plaintiff on a ver- 
dict ſur nen aſſumpſit, 330 
Vor. I. | 


tiff in debt, e 322 
6. For the plaintiff 117 Py 
a demurrer in abatement 
to a declaration, 332 
7. Judgment by cognovit acti- 
onem & damna, to ſave the 
charges of executing an in- 
quiry, 26, 334 
8. "= + in aebt DS 
fum informatus without an 
imparlance, 335 
9. Nil dicit in debt of the 
ſame term, 


| 337 
| 10. Nil dicit in debt with an 


imparlance, 337 
11. Nil dicit in caſe of the 
ſame term, 338 
12. Nil dicit in caſe with an 
imparlance, 340 
In treſpaſs, 340 
Aſſault, 340 
Treſpaſs, aſſault and im- 
priſonment, 340 
Covenant, 341 
Aſſumpſit, 341 


13. Judgment by default on 
two ſcire facias's againſt 
bail, 454 

14. Judgment by default on 
two ſcire facias's againſt an 
adminiſtratrix on a judg- 
ment in caſe againſt her 
inteſtate, 478 

15. Judgment on a ſcare fect 
againſt the adminiſtrator of 
a defendant dying after in- 
terlocutory judgment, 482 

16. Judgment by il dicit a- 
gainſt the caſual ejector 


with an imparlance, 505 
Uu 17. Judg- 


1 9 


7 Iadgmebt without an 
* page 506 
18. Judgment in ejectment 
buy original againſt the ca- 
ſual ejeclor by nil dicit & 
remittit damna, 526 
19. Judgment by nn ſum in- 
formatus in ejectment by | 7 
original, 526 
20. Judgment by default in 
two ſcire facias's quare ex- 


ecutionem nen iu error ſur 


ejetment, 577 
21, Judgment in audita gue- 


_ rela after verdict on a trial 
at bar, 587, 588 
22. Other forms, 588 
23. Judgments on wager of 
la, 595 
24. How to obtain judgment 
as in caſe of a nonſuit, 281 


Furata. 


1, The jurata, 

2. 7urata by original, 
On a ferre facias, 
In cjectment, 


274 


491 
517 


Ju ri/7:61on of the court. 


1. On the crown fide, 

| Plea ſide, 7 

2. May examine errors in 
other courts except the Ex- 
cneg? 4 , 

J May reycrie a judgment of 
the cour - of King's Bench in 


* 


BY 


Tre, 4 9 


| 


. 


14. _ puniſh inferior ma- 


* page 8 

5. May correct W 
errors, &c, 8 

6. Grants, habeas corpus's, 
mandamnus's and Nen. 
bi tions, 8 
Writ of error from this 
court muſt be returnable in 
parliament, if by original; 
in the Excheguer- chamber, if 
by bill, 8 


44; 


Juries. 


1. The manner of ſtriking a 
ſpecial jury, 302 


2. At the charge of the party 


| 


A | 


| | 


applying tor the ſpecial jury, 
302 


Fuftifying. 


- 


1. Bail to juſtify in court, 


137 


2 74. 2. In the country by affidavit, 


137 
3. Bail in term to be per- 


fected in four days after 
exception, 123, 1738 
4. In vacation on firſt day of 
next term, 123, 139 


6 F. Declaration delivered un- 


leſs de bene eſſe before juſ- 
tification, is an acceptance 
of the bail, 138, 1068 
6. Bail in. etir to juttity 
within four days "oye no- 
tice of the rule, 541 


Lati⸗ 
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Latitat. 


1. A latitat, page 106, 112 
2. No certain number of days 


| 


neceſſary between tefte and 


return of a latitat, in notes, 
107 
3- Alias capias, 108 


4. Pluries, 108 


5. Non omittas latitat, 109 
6. Latitat to a county pala- 
tine, 110, 111 
7. Latitat may be teſted be- 
fore the plaintiff's cauſe of 


action, 113 
Le ſciendum. 
1. The ſciendum, 275 
Liberty. 
See Franchiſe. 
Limitgtions, ſtatute of. 


1. Of ſuing out and entring 
proceſs on the roll, in order 
to ſave the ſtatute of limita- 
tion of actions, 605, ſee 

112 


| Local actions. 


1. What loca! action means, | 


. 


1 


Manage. 


1. When warrant of attorney 
determinable by marriage 
of the party giving ſame, 
8 

2. Feme „ 
feme ſole; giving a warrant 
of attorney, not releivable 
but by writ of error, 324 


Memorandum. 
1. A ſpecial menerandum or- 
| dered, in notes, 239 


2. Memorandum of a declara- 
tion of the ſame term, 270 
3. Of a precedent term, 268 
4. Of above four terms paſt, 
270, 273 

5. Memorandum of a particular 
day in the term, 270 


Miſericordia, 


1. Omiſſion of it helped, in 
notes, 339 


Money brought into court. 


I. Fees to the ſecondary for 

keeping the ſame, 16, 20 
2. Signer of the writs is his 
deputy therein, 23 


3, Of paying money into 
cant. v>::: iu 
Uu 2 
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4. The rule, age 227 
5. Muſt , plead ane; ner 
iſſue, 228 
6. The effect and conſe- 
quence of paying money 
into court, 228 
* — to be 3 in without 


| 228 
8. On "plea of tender, mo- 


1 


ney to be brought into 


Fourt, 205 


7 General iſſue wihdrawn,1 


repleaded, on money brought, 
into court, 228, 


10. Conſequence of plaintiff 's I 


8 proceedinꝑ, after taking mo- 


Tr. In debt, covenant, or on 


12. Money not payable into 


ey. out of youre, in mates, || 6 
228 


policv of inſurance money 


may de brought into court, 


240 


court after plea pleaded, 
229 

13. Money permitted to be 
paid into court without 
coſts, 229 


14. Neo notice of motion, or 


7 


8 — i, 


| hd 


4 


 "atkdavit of facts, on mo- 
tion tor payment of money 
into court, 229 


Motiont. 
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Murmul debts. 


1. Mutual debts may be ſet 
0 page 1 58 
2. v hen to be pleaded in bar, 
158 

3. Statute of limitation 4” 
actions, may be replied to 
plea of ſet o 158 
4. When mutual debts may be 
pleaded, and in what man- 
ner, 158 
5. When money muſt be 
ht into court upon 2 

ſet off, 159 
Leave to withdraw general 
iſſue in order to plead ſame, 
with notice of ſet off, 159 
7 Notice of det off, 169, 


170 
Ne recipiatur. 


1. At fittings after term no 
ne recipratur till after pro- 
clamation, 300 

2. Plaintiff hindered of trial 
by ne recipiatur may try the 
cauſe at the next ſiting on 
notice, 30¹ 


Mie prize vicerd. 


1. Iſſue to be entered before 
niſi prius rettrd ingroſſed, 


_ g_—_— 3 
2 Of ingromng the'n; 2 pak 
record, '27 3 


3. Of 
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2 Of ſealing the record, 


page 275 


4. Record for aſſizes not to 


be ſealed till after the end | 


of the 
5: Practice altered, 


275 
275 


Miſt prives record in ejeR- | 


ment, 


* 


s I 5 
Non omittas. 


1. A non omittas bill of Mid- 
aleſex, 105, 106 
2. A non omittas latitat, 


Naon-prefs. 


1. Plaintiff muſt declare be- 
fore the end of the ſecond 
term, or be non-profled, 

201 
2. Non-proſs may be ſigned 
though declaration ten- 
dered after the end of the 
ſecond term, 201 

3. Of ſigning non-profs when 
by original, 201 

4. But one nax-proſs though 
there be ſeveral defendants 
in the writ, 201 

5. Executor or adminiſtrator 
pays coſts upon being non- 
proſſed, 202 

6. Plaintiff muſt enter his 
iſſue or be nonſuited on a 
rule, 278 

7. Plaintiff non-proſſed at the 
aſhzes, 


8. Method of non-profling a 


109 


| 


3089. 


—— 


| 9. Mer ꝑreſi on wager of law, 


Page. 595 
10. When the. phintiff may 
be non. proſſed i in ley ou” 
; 39 


Nenſuit. 


| bt How: to obtain Judgment 
as in caſe of a nonſuit, 281 


Hons of hand. See Declara- 
tion: 


Nitice 


1. Notice on copy of — 


124 
2. Conſequence of omitting 


defendant's nanie in notice, 
in nates, 12 
3. No occaſion for plaintiff to 
appear upon proceſs ſerved, 
when debt on 10/7. in notes, 


| 124 

4. Day of the month ſuffi- 
cient therein, without add- 
ing the words „ this in- 
ant, 125 

5. Notice of ſet off, 169 
6. Notice of bail to be in 
writing, 125 
7. Declaration well delfrared 
trom time of notice only, 
190, 191 

8. Notice of declaration be- 
ing left in the office, 192 


Notice of declaration filed 
de bene eſſe till common bai 


writ of error, 548 


put in, 


Uu 3 


194 
10. De- 
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10. Declaration indorſed, 194 £7 
11. Notice of declaration filed | _ 
de bene eſſe, till ſpecial, bail | 


put in, page 194, 
12. aration indorſed, 
2 19 
13. Eight days notice of tri 
and inquiry, 271 
14. When a term's notice, 
| 271 
15. Sunday one of the days, 
| 271 
16. Notices and counter- 


mands to be in writing, 
Te 271 


17. Notice of trial, 271 


18. Notice of trial to turnkey 


good againſt priſoner, 43 
19. Ten days notice of tria 


when defendant lives above 
forty miles from London, 
| B 


20. Six days countermand of 


ſuch notice, 272 
21. Two days countermand 
of other notices, 301 


22. No notice of executing an 


elegit, 346 
23. Notice to be given the 
; plaintiff's attorney of the 

defendant's ſurrendering 

himſelf in diſcharge of his 

bail, 461 
24. Theend of giving notice, 

and conſequence of omitting 


it, 461 
25. Notice to the marſhal, 
0 4 462 


26. Notice to be wrote under 
à declaration in ejectment, 


498 


| x. On replication of nl tiel re. 


VNul tial record. 
S8 ce Pla. 


cord no occaſion for à re- 
joinder, page 230 


Officezs of the court on 
the c2own fide. 


1. Maſter of the crown-office, 
8 

2. Secondary, 9 
3. Clerks of the crown-office, 
0 

4. Clerk of the rules on the 
crown ſide, 11 
5. Examiner in the crown- 
office, 11 
6. Calendar keeper in the 


crown- office, 11 

7. Clerk of the grand juries, 
E 

On the plea fide. 

8. Chief clerk, 12 
9. Secondary, 19 
10. Clerk of the rules, 20 
11. Clerk of the pagers, 21 


12, Clerk of the dockets, 22 
13. Clerk of the declarations, 
22 

14. Clerk of the common 
bails, | 23 
15. Signer of the writs, 23 
16. Signer of the bills of Mid- 
dleſex, 28 
17. Clerk 


e- 
30 
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17. Clerk of the treaſury, p. 24 


18. Clerk of the cuffos bre- 
dium in the inner treaſury, 
28 

In the outer treaſury, 28 
19. Clerks of ni prius, 28 
20. Clerk for tranſcribing re- 
cords of niſi prius in Mid- 
dleſex, 31 
21. Clerk of the errors, 29 
22, Sealer of the writs, 30 
23. Judges clerks, 23 
24. Filacers, 31, 32 
25. Uſher and cryer, 32 
26. Marſhal of the Ning's 
Bench, 33 
27. Deputy marſhal, 35 
28. Clerk of the papers of the 
King's Bench priſon, 35 


29. Chaplain, 30 
30. Clerk of the day rules, 

INE RUM 36 
31. Tipſtaffs, 36 


At niſi prius in London and 


Middlefex, 


32. Aſſociate and marſhal, 36 
33. Clerk of niſi prius, 37 
34. Cryer at niſi prius, 38 


On the circuits. 


35. Clerk of affize, * 
30. Aſſociate, 59 
37. Clerk of the arraigns, 59 


38. Clerk of the indictments, . 


.6bo 

39. Judge's marſhal, bo | 
40. Judge's cryer, 61 
41. Judge's clerk and ſtew- 
ard, 61 


42. Sheriff, page 62 
43. Coroners, 62 


Orders. 

4 
1. How to obtain them ex 

parte, 146 
2. Expence of them, 148 
3. In what caſes judge will 

make order for time, 148 
4. Firſt order will not bind to 
terms, unleſs, &c. 148 
5. On what terms orders for 
time are granted in town 
cauſes, _ 148 
6. When judgment may be 
ſigned before expiration of 

order for time, 149 
7. Upon what terms orders for 

turther time are granted, 


— 


$9 
8. What time will be ordered 
in country cauſes, 149 

9. If plaintiff makes up paper 
| book, ondefendant's putting 
in a dilatory plea with clerk 
of the papers, he thercby 
waives the agreement de- 
fendant's attorney made with 
| him, on obtaining judge's 
order, and loſes all remedy 
thereon ; and mult then pro- 
ceed on paper book, as if no 
order had been made, in 
notes, 149 
10. Upon what terms an order 
will be granted to ſtay pro- 
ceedings on bail bond, 150 
11. On either party taking 
out ſummons to ſtay pro- 


cecdings, 151 
Uug | Ori- 


1 N 


Originals. 


1. Writs by original return- 
able on a general return, 89 
2. And 15 days between teſte 
and return, 99, 371 
3. Except by fat. 16 Car. 1. 
99 


4. And 13 Car. 2. 99 
5. Proceſs in one county, and 
declaration in another, bail 
diſcharged if by original, 
aliter by bill, 137, 456 
6. Exception to bail by ori- 
zinal to be entered in the 
lacer's book, 139 

7. Of ſigning nen- proſt for 
want of a declaration when 

| ”y original; . 201 
8. If ſuit by original, need 
not plead till oyer of the 
original, 229 
9. Time to plead after, 230 
10. The uſe of proceeding by 
origina', 367 
It. Cannot proceed by ori- 
ginal in debt, detinue or 
covenant, gue 2, 369 
12. Method of proceeding by 

6 


original, 


13. The return of the o11gi- 
nal the teſte of the capras, 

: 371 

14. Capias, 372 
15. Alias, 372 
16. Pluries, 372 
17. Mechod ofdeclaring, 373 
18, Of making up the iſſue, 
373 


=. 


20. Want of original helped 
| after verdict, page 376 
21. Writ of inquiry, 376 
22. Of a teſlatum capias, 377 
23. Of proceeding to the 6ut- 
lawry, 377 
24. Bail got of a foreigner, 
| who was never in England, 
by outlawing him, 378 
25, Proclamation in the coun- 
ty court, 378 
26. Of proceeding againſt t 
$ 


, X 379 

27. Of ſuperſeding an out- 
W.. 402 
28. Cuperſedeas to an exigent, 
400 

29. Proceedings againſt peers, 
Ee. 401 


30. Proceedings in ejectment 
by original, 518 


Outlatury. 


I. Not to be pleaded a ſecond 
time, 240 
2. No ſurrender in diſcharge 
of bail on outlawry, 368 
3. Bail got of a foreigner, 
who never was in England, 


by outlawing him, 378 
4. Of proceeding to the out- 
lawry, 377 


5. Proclamation to be made in 
the county court, 378 
6. Writ of proclamation to be 
awarded, 378 
7. Bail not only to appear to 
a new action, but to an- 


19. The u ata, 374 


ſwer condemnation, 379 
{KM 


wy 


d 8. Of proceeding againſt the { 2, In what caſes the plaintiff 
6 goods, page 379 ma make up the book 
6 9. Report on reference of pe- without giving a rule to 
7 tition to treaſury for monies he ry page 259 
* to be paid plaintiff, 393 ook made up in term 
7 10. King's warrant thereon, e four days after, to 
4 395 be returned in four days, 
4 11. Subpana, * 
8 12. Order to ſheriff to pay 4. If a plea comes in late, f. 
— money to proſecutor, 397] book be made up within 
8 12. Expences on above pro- eight days after term, to 
e ceedings, 399 | be alſo returned in four 
9 14. Of ſuperſeding an out- | days, 259 
1 lawry, 400 5. If book be not delivered 
0 15. Super ſedeas to an exigent, | within eight days after the 
„ 400] term, if in London or Mid- 
0 dleſex, or a demurrer, not 
, Oyer. to be returned till four 
I oO in next term, 259, 
t 1. Defendant need not plead. 260 
8 till after oyer of deed | 6. If to be tried at the aſſizes, 
pleaded with a prefert in | to be returned in four days, 
cur. 1 260 
2. Time to plead after, 2307. If the plaintiff 's attorney 
3. On pleading a record of | accept the paper book after 
d the ſame court defendant} the four days, he cannot 
0 muſt give oyer, if demand- ſign judgment, 260 
e ed, 230 8. Where the days are exclu- 
g 4. What time to reply after ſive, and where incluſive, 
E oyer of a deed mentioned in 260 
A the plea, 257 | 9. In all paper books the 
8 If ſuit by original, defend- | names of the counſel to be 
= ant may have oyer of the inſerted, 261 
7 original before he pleads, | 10. Books to be delivered to 
n | 229 | the judges two days before 
8 mn argument, 261 
e Paper Books, 1. Party who does not deli- 
g ver books, not to be heard, 
0 . In what caſes attorney 261 
. may make up iſſue or de- | 12. How the books are to be 
9 murrer book, 258 delivered, 261 


13. Cau- 


1” N 
13. Cauſes ſtanding over, to 
be entered with the clerk 
of the paper ſeven days af- 
ter term, page 261 
14. Cauſes to be ſet down at 


leaſt four days excluſive of | 


the day of argument, and 
notice to I given to the 
Sther ſide, os 262 


15. Not to be adjourned un- | 


leſs, Sc. 262 
16. Cauſes remaining at the 
end of a term, are to come 
on next term, without any 
new. entry, 263 
17. IT plaintiff demurs, — 
defendant joins, and plain- 
tiff does not make up 
the paper book, the de- 
fendant may on a rule 
given, , 263 
18. The method of proceed- 
ing when made up by the 
defendant, 
19. In error, paper books to 
be delivered two days before 
the argument, 547 
20. Party who expects judg- 
ment ſhould deliver all tne 
dooks, 
21. Party who delivers no 
books not to be heard, 
547 
22, Same courſe on demurrers, 
548 
23. In the Exchequer-chamber 
plaintiff to deliver 4 books 
to the judges C. B. defend- 
ant 4 to the barons, 555, 


556 
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Paying money into court,” 
See Money brought into court. 


1. At what time action may 
be commenced againſt any 
intitled to privilege of par- 

liament, 5 

2. Their perſons not to be 
arreſted, 599 

3. In what manner to pro- 
ceed againſt a peer, 

4. Or member of tne houſe of 
commons, 599 

5. Notice under writ muſt be 
agreeable to 5 G. 2. c. 27. 

9 124 

6. No fee for notice, 125 

7. Summons againſt a mem- 
ber of parliament, 600 


Partners. 


1. Whether one muſt put in 
bail tor another, . 116 


Payment of money into court. 
See pleading, tender. 


Peers. 


1. Attorney committed for 
ſuing out a bill of Middl- 
ſex againſt a peereſs, 84 

2, Bail in action for flander- 
ing awoman of quality, 121 

3. Body 


2 TS 28 78 FS 72A 


HH TN &f 
S 78 


in 
0 


5 
3. Body of a peer, when li- 


able to execution, page 351 
4. Proceedings againſt peers, 
&c. 307, 401 
5. Of defendant's recovering 


his coſts where the leflor 


of the plaintiff was a peer 


and beyond ſea, 529 
6. At what time may proceed 
againſt a peer, 598 
7. Their perſons not to be ar- 
reſted, 599 
8. In what manner to proceed 
againſt a peer, 599 
Petitions. 


1. Petition to aſſign a guar- 
dian, 187 
2, Petition to the lords of 


the treaſury to have the 


money levied on an out- 
lawry paid to the plaintiff 
towards debt and charges, 


399 
Of pleading, 


1. No plea in abatement af- 
ter bail-bond forfeited, 127 
2. Formerly imparlances in all 
caſes, „ 191 


Z. In what caſe defendant to 


plead in four days, 191 
When in eight days, 192 
. But declaration to be deli- 

vered four days excluſive 

before the end of the term, 
193 
Where no afthdavit of the 


geht, declaration may be! 


E AX 


delivered de bene ee, with 
notice to plead in eight days, 
age 165, 1 
7. When adds _ — 
in four days if in London or 
Middleſex, and defendant 
lives within 20 miles of 
London, | 197 
8. Otherwiſe in eight days, 
198 
9. On amendment, defendant 
to plead de nova, and in what 
time, 20 
10. If rule before in ſame 
term, no new rule, 203 
11. Term's notice to plead 
after four terms elapſed, 


226 
12. When defendant may 
vary his plea, 226 


13. Leave to withdraw the 
general iſſue, in order to 
plead it again, with notice 
of a ſet of, 159 

14. Infant defendant muſt be 
admitted to plead by guar- 


dian, 227 
15. Of paying money into 
court, 227 
16. The rule, 227 
17. Muſt plead the general 
iſſue, 228 


18. The effect and conſe- 
quence of paying money 


inte court, 22 
19. Not to be paid in with- 
out leave, 228 


20. If ſuit by original, need 
not plead till oyer of the 
original, 229 

21. And 


1 
21. And oyer of deeds, Cc. 


pleaded by profert in cur” 
f ,>01 + page 230 
22. Time to plcad after, 
* e 230 


23. On pleading a record in 


the fame court defendant | 


muſt give oyer, if demand- 
de, 2120 
24. On replication of nul tiel 
record, no occaſion for a re 
joinder, 230 
25. When defendant muſt 
plead without a demand of 
a plea, 231 
26. Copy of general iſſue or 
demurrer to be delivered 
and paid for at 4 4. per 
ſheer, otherwiſe judgment, 
' 231 
27. Pleas in abatement, 232 
28. In bar, 232 
29. Cauſes of abatement, 232 
30. No dilatory plea with- 


our an afidavit of the truth 


. 23 

31. When the defendant mu 
plead in abatement of the 
declaration, and when of the 
bill, 237 
32. Matters that need not be 
pleaded, but may be given 
in evidence, 238 
33. When pleas in abatement 
to be pleaded, 238 
34. Tender to be pleaded in 


like manner, 239 


25. On plea of tender, money 


to be brought into court, 


239 | 


N B. X 


36. Plea of antient demeſne, 


Fr | age 239 
37+ Outlawry not to be plead- 
ed a ſecond time, 240 


38. In caſe of a frivolous plea 
the court will order the 
defendant to ſtand by it, 
or plead peremptorily on 
the morrow, or inſtantly, 

240 

39. Same with regard to fri- 
volous demurrers, 240 

40. General iſſue or general 
demurrer may not be waiv- 
ed, 255 

41. Special plea or demurrer 
may, 256 

42. When * pleaded, 
term and number-roll to 
be given, if demanded, 230 

43. To plead ſeveral matters 
no need of an affidavit, 256 

44. Practice of B. R. and C. B. 
different, as to pleading ſe- 
veral matters, 256 

45. When bound to plead an 
iſſuable plea, may demur to 
the replication, 250 

46. Pleading iſſuable, what, 
in notes, 256 

47. What time the party has 
on rules given by the fe- 
condary, 250 

48. Term's notice to reply, 
&c. if no proceedings for 
four terms, 257 

49. What time the plaintiff 
has to reply after oyer of a 
deed mentioned in the plea, 

257 


ö 


50. Spe- 


5 ll 


50. Special pleas to be left 
with the clerks of the paper, 
who are to make and fign 
copies, page 257 

51. Notice of trial on ſpecial 
iſſue to ſerve for general if- 

ſue, 260 

52. What time an attorney has 
to plead, 409 

53. What time a perſon ſued 
by an attorney has to plead, 

411 

54. Of pleading on a habeas 
corpus. See title Habeas car- 
pus, and 427 

55. Of pleading by a priſon- 
er. See title Priß ner, and 

432, 8 Se. 

56. Can't plead in abatement 
df ſcire facias what was 
pleadable to the original 
action, 481 


Of ſpecial pleading. 


1. A ſpecial plea is not to be 
delivered or received before 
put into the office of the 
clerk of the papers, 21 

2. Copy to be made and 
ſigned 'by the clerk of the 
papers, 22 

3. Special pleas, 232 

4. General iſſue cannot be 
waived, a | ſpecial plea may, 

an. 306%, 26 

5. Special 3 to be left with 
the clerks of. the paper, 
who ate to make and ſign 


copies, 257 


1 


1 


6. Special pleas and demurrers 
to be ſigned by counſel, 
page 2.58 


Pleas. 


1. General iſſue to be delwer- 
ed to plaintiff's attorney, 


- 2T 

2. Non eft factum, 211 
3. Nen eſt fattum n 
4. Ni debet, — 
5. Nil deber in debt, qui tam, 
Se. 212 
6. Nan detinet in debt, 212 
7 · Non aſſumpfit, 213 
8. Teftatur non afjumpſit, 213 
9. Non cul. in cale, 213 
10. Ven cul. in treſpaſs, 212, 
516, 520 

In ejectment, 524 
11. Son aſſault, 213 
Replication de injuria ſua 
propria, 214 

12. Non infregit convcntionem, 
212, 215 

13. Plene adminiſtradit by an 
executor, 215 
Replication, 216 


14. Plene adminiſtravit præter, 
171. 217 
Replication praying judg- 

ment for the 17. and 


damages, oy 
Judgment, 21 
And replication. n aſ- 

ſets, 218 


15. Non ajjump/jit by two de- 
ſendants, and non. affimp/it 
and 


1 


and bankruptcy by a third 
defendant, 


bankruptcy, and aver- 
ing that he and the 


other defendants ſuper ſe 


aſſumpſer* 5 220 | 
Third defendant makes de- 
fault, 221 
16. Non cul infra ſex annos, 
222 
17. Non dimiſit, 222 
18. Non detinet, 222 
Ig. Comperuit ad diem to bail- 
bond, 223 
Replication nul tie! record, 
; 224 
Rejoinder habetur tale re- 
cord, 224 
Judgment, 225 
20. Infra ætatem te aſſump/it 
for taylor's work, 225 
Replication that they were 
for neceſſaries, 225 
Rejoinder not for neceſ- 
ſaries, 226 


21. That the defendant is ad- 


miniſtrator, and not exe- 
cutor, 232 
22. That the defendant is exe- 
cutrix, and not adminiſtra- 


trix, 234 
23. Miſnomer pleaded in a- 
batement, 236 


24. Infancy by guardian, 237 


25. Payment of à bond ac- 
cording to the ſtatute, 241 


Replication, 241 
26. Non aſſumpſit infra ſex an- 
t, 242 
+ © Replication, 242 


| page 219 
Replication confeſſing the 


— —— 


| 


=: 3. 


27. Non aſſumpſit & nom aſ- 
ſumpſit infra ſex annos, p. 243 


28. Statute of limitation re- 
plied to a ſet off, in notes, 
242 

29. Adtio non accrevit infra ſes 
annos, 1 
30. The ſtatute of uſury plead- 
ed, 244 
31. Replication that it was 
for a true and juſt debt, 
246 

1 and iſſue, 246 
32. Plea by one of the bail on 
a ſcirc facias no ca, ſa. 468 
Replication a ca. ſa. re- 
turned and filed prout pa- 

ter per record”, 469 

33. Plea by another of the 
bail, a levy by f. fa. 468 
Replication no fi. fa. 471 
34. Plea never was bailif, 
: 594 

35. Nil. delet per legem, 595 


Of poſteas. 


1. Clerks of aſſiſe to appear 
with their po/teas on the firſt 
day of every Eaſter and 


Michaelmas term, 59 

2. Pojiea to be marked before 

colts taxed, 312 
 Pojtens. 


1. For the plaintiff on non f 
factum, 305 
2. Paſtea at the aſſizes, 305 
3. Where 


55 
5 


+ Mm 3 


3. Where one of the judges 
does not come to t a4 


9. In ejectment guilty as to 


part, not guilty as to reſi- 


due, bs - $63 4 38 307 
10. For the plaintiff on non 
aſſumpjit infra \ ſex annos, 
11. Plaintiff non- proſſed, 308 
12. Juror withdrawn, 308 


13. For the defendant on not 


guilty in treſpaſs, 309 
14. For the defendant in treſ- 
paſs the ſtatute of limita- 
tions pleaded, 309 
the defendant on 


15. For 
plene adminiſtravit, 309 
16. For the plaintiff in plene 
alminiſtravit, 309 


17. For the defendant execu- 
tor, that his teſtator non 


aſſump/it, 310 
18. Peſlea on nonſuit, 310 


19. For the plaintiff in treſ- 
paſs and affault, 310 
20. Part for the plaintiff, part 


for the defendant ſur aſſump- 
fit, 310 


21. One defendant guilty in 


treſpaſs, the others not, 3111 gainſt priſoners, 


, 


ſixes, ge 306 
4. For plaintiff on nil debet, 
bn f 306 
5. For plaintiff on n aſ- | 
- ſumpſity is 2707 
6. For plaintiff in treſpaſs, 
f TNT. 306 
7. For plaintiff on plene ad- 
miniſtrauit. 307 
8. For plaintiff in ejectment, 
14 f Of :3191 307 


| cape warrant, 


— 


X. 


22. On ſeveral ifſues in aſſault 

and impriſonment, page 311 
23. For the plaintiff in a plea 
of folvit ad diam, 312 


* 
1 


Priſoners. 


1. Defendant diſcharged from 
arreſt not to be arreſted a- 
© / gain at the ſame time at the 
ſame plaintiff's ſuit, 117 
2. New additions under com- 
mitment on ſurrender by 
rule of 8 Geo. 3. 136 
3. Of time to declare on eſ- 
202, 438 
4. Warrant of attorney to 
confeſs a judgment by a 
| perſon in cuſtody not bind- 
ing, unleſs his attorney be 
+ preſent, 7 +: "222 
5. When the attorney's pre- 
ſence not neceſſary, 32 3 
6. How to proceed againſt a 
priſoner charged with a de- 
claration in the Fleet, and 
removing to the King's 
Bench priſon, 428, 429 
7. How on a like removal 
from the Marſhal to the 
Fleet, 429 
8. How on a removal before 
the plaintiff has declared, 
129 
9. The antient practice in 
proceeding againſt priſon- 
ers, 42 
10. Stat. 4, 5 V. M. t. 21. for 
delivering declaration a- 


11. Tos 


E MM 


. To be alledged in che 
declaration in whoſe u- 


tady the priſoner is, page | 


30 
12. Rule Paſ. 5 W. M. 431 
13. Declaratian not to be de- 


livered before return of | 


proceſs, 431 
44. No rule te appear and 
plead till affdavit made 
| and filed of delivery af de- 
claration, Mc. 431 
15. Copy of affidavits to 
produced before 
gudgment, | 431 
16. Declaration delivered be- 
fore Menſ. Paſeh. or Graft. 
Animor. defendant to ap- 
pear in ten days after term, 
otherwiſe judgment; if he 
dees appear may imparl 
till next term, except in 
Lenden and Midalaſer, and 
priſaner within forty miles 
f Londen, then to plead 
two days before aſtain· day 
of next term, 432 
17. If declaration delivered 
after Menſ. Paſch. or 'Cra/?. 
Animar. or in #lilery or 
Trinity term, if defendant - 
appears two days before eſ- 
ſoin-day of next term, he 
may impart till next term, 


432 
18. If declaration 1 
beſote eſſoin- day of the 


next term after the return 


D 


cigning | 


E 


X. 


and defendapt muſt oppear 
and plead at expiration 
thereof, page i433 
19. If declaration nat filed 
before the end of the term 
nemt after the return of 
the writ and affidavit, c. 
daufendant to be diſcharged 
on common bail, 433 
20. Attachment againſt gaol- 
er concealing declaration, 


1 84 433. 
21. Bill to be filed before ©0- 
py delivered, | 433 
a. Meclaration not a ſuth- 
cient cauſe of detaining 2 
priſoner in cuſtody of the 
marſhal, unleſs affidavit be 
made that the plaintiff's 

_ cauſe of action amounts to 
ten pounds or upwards, 

| 433, 434 

23. Sum to be indorſed on the 
declaration, 434 
24. An explanation of this 
rule ofteretl, 434 
25. When a priſoner in cuſ- 
| tody of the marſhal is to 
plead, 434 
26, No affidavits then of de- 
livering a copy ot the de- 
claration, 435 
27. Plaintiff not declaring in 
two terms, defendant to be 
diſcharged on common bail, 
435 
tlie 


a8. The term in which 


1 proceſs is returnable to be 
of che writ, pleintif may 


accounted one of the terms, 


435 


- 


give. rules the next A 
4 2 no 157 | 


29. How 


1 


29. How to diſcharge a pri- 
ſoner for want of declara- 
tion, page 436 

30. Defendant to be diſcharg- 
ed for want of proceeding to 
trial or judgment in three 
terms after declaration, 436 

31. May be diſcharged, if not 
charged in execution in two 
terms after judgment, 436 

32. Remarkable caſes on this 
rule, 437 

33- What notice to plaintiff 
on diſcharging a priſoner, 

437 

34. How to diſcharge him out 

of the cuſtody of the mar- 


ſhal, 437 
35. How out of the cuſtody of 
the ſheriff, 437 


36. Defendant after judgment 
ſurrendering in diſcharge of 
his bail, to be charged in 
execution in two terms, ex- 
cept writ of error or injunc- 
tion, 438 

37. Priſoner on criminal ac- 
count not to be charged with 
civil action, 438 

38. Priſoner on meſne proceſs 
taken on eſcape warrant, 
muſt be declared againſt in 
two terms, 438 

39. Notice of trial to turnkey 
good againſt priſoners, 439 

40. Right way to charge pri- 
ſoner in execution, 437, 439 

41. What entry of committitur 
ſufficient, 439 

42. Declaration in aſſault a- 
3 a priſoner in cuſtody 

01. I. 


E X. 


of the ſheriff of Middleſex, 
age 4 

43. Affidavit of the delivery 

of a declaration, 440 

44. Eſcape of the huſband, the 

eſcape of the wife, 350 


Privilege. 


1. Attorney abſenting himſelf 
from court for a year loſes 
his privilege, 79 

2. Attorney's privilege as to 
ſuing and being ſued, 82 

3- Not in the king's ſuit, 83 

4. But has in an action gui 
tam, 82 

5. Not in a real action, 8 

6. Nor when he ſucs or is ſue 
in auter droit, 83 

7. Extent of attorney's privi- 
lege as to frecdom ſrom ar- 


reit, 403 
8. No privilege when he joins, 
403 
9. Or is joined with another, 
83, 403 
10. Nor at the ſuit of another 
attorney, 83, 403 
11. Nor unleſs ſame remedy 
here, 8 
12. Privilege from being choſe 
conſtable, Sc. 5 
13. Not to put in bail tho' 
going to Ireland, 84 


14. No cognizance of pleas 
againſt an attorney, 84 
15. Privilege of barriſters at- 
tornies and officers of the 
court, as to the venue, 207 


XX 


16. Pri- 
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16. Privilege of Common Pleas 
may be pleaded after bail, 


page 492 
I7. Privilege waived by plead- 
ing in chief, 403 


18. Attorney in C. B. in cuſ- 
tody of the marſhal can't 
plead his privilege, 403 

19. Attorney C. B. ſued by 
attorney B. R. loſes his pri- 
vilege, 403 

20. Attorney can't have his 
privilege if he ſues by ori- 
ginal, 409 

21. At what time action may 
be commenced againſt any 
intitled to privilege of par- 


liament, 598 
22. Their perſons not to be 
arreſted, 


23. In what manner to pro- 
ceed againſt a peer, 59 
24. Or member of the houſe 


of commons, 599 
| 
Procedendd. 
1. A procedends, 423 
Proceſs. 


1. Proceſs may be ſerved at 
any time of the return day, 
though after riſing of court, 
in notes, 107 

2. Day and year of ſigning pro- 
ceſs to be ſet down thereon, 

114 


| 


3. Error in proceſs cured by 


1 A 


appearance, 114. See in 
notes, page 153, 154 
4- Suing out and entering 
proceſs on the roll, in order 
to ſave the ſtatute of limi- 
tations, 605. See 112 
5. Not neceſlary to ſet forth 
in proceſs, on what account 
or in whoſe right plaintiff 
ſues, in notes, 92 
6. Copy of proceſs to be 
ſerved if cauſe of action un- 


der 100. | 123 
7. Engliſh notice on ſuch co- 
PY 124 
8. Form of, in notes, 124 


9. Five ſnillings for making 
and ſerving ſuch copy, 125 
10. Of ſerving proceſs in a 
county palatine, 125 
II. Service of proceſs good, 
though doubtful, whether 
place wherein ſerved, be 


Loudon or Middleſex, in notes, 
124 

Proclamation, 
1. Proclamation, 381 
2, Return, 384 


Profert in cur”, 


1. Of a bond, 162 
2. Of a bill penal, 163 
3. Of a ſingle bill, 164 
4. Of a leaie, 525 


Promiſory note. See Decla- 


„% rations.” 
Pro- 
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Proviſo. 


1. Of trials by proviſo, p. 278 
2. When a trial by proviſo 

may be had, 279 
3- Notice of ſuch trial to be 


given, 279 
4. Coſts for not going to trial 


* proviſo, 279 
oth plaintiff and defend- 


—_— may carry down the re- 
cord, 279 
6. Sed wide flat. 14 Geo. 2. 
281 

7. On error in fact defendant 
may carry the cauſe to trial 
without proviſo, 564 


Recognizance. 


1. Entry of a recognizance, 
446 


Record. See Nul tiel record. 


Reference of cauſe by the court. 


1. How to proceed when cauſe 


referred, 608 
2. Witneſſes to be ſworn in 
court, 608 


3. How to procure appoint- 
ment for meeting of the 
parties, 608 

4. Of inſtructing arbitrators, 

608 


Record of niſi prius. 


1 


See Nift prius record. 


Rejoinder. 


See Plea, 
Nul tiel record. 


Replication, 


1. Statute of limitation may be 
replied to a plea of ſet-off, 
in notes, page 243 


See Plea, 
Nu tie] record. 


1. What time to reply, on 
rules, &c. given by the fe 
condary, 256 

2. Term's notice to reply, 
&c. if no proceedings for 
four terms, 257 
. What time to reply after 
oyer of deed mentioned in 
the plea, 257 


Retraxit. 


t. Muſt be in propria perſona, 
"2 


Returns. 


1. Judgment ſet aſide, there 
being only an omiſſion in 
return of writ, 74 
44 1 2. 


Of 


I N D 


16. Privilege of Common Pleas | 
may be pleaded after bail, 
page 402 
17. Privilege waived by plead- 
ing in chief, 403 
18. Attorney in C. B. in cuſ- 
tody of the marſhal can't 
plead his privilege, 403 
19. Attorney C. B. ſued by 
attorney B. R. loſes his pri- 
vilege, 403 
20. Attorney can't have his 
privilege if he ſues by ori- 
ginal, 409 
21. At what time action may 
be commenced againſt any 
iatitled to privilege of par- 
liament, 598 
22. Their perſons not to be 
arreſted, 599 
23. In what manner to pro- 
ceed againſt a peer, 59 
24. Or member of the houſe 


of commons, 599 
| 
Procedends. 
1. A procedendo, 423 


Praceſs. 


1. Proceſs may be ſerved at 
any time of the return day, 
though after riſing of court, 
in notes, 107 

2. Day and year of ſigning pro- 
ceſs to be ſet down thereon, 

114 

3. Error in proceſs cured by 


E X 


appearance, 114. See in 


notes, page 153, 154 
4. Suing out and entering 


proceſs on the roll, in order 
to ſave the ſtatute of limi- 
tations, 605. See 112 
5. Not neceſſary to ſet forth 
in proceſs, on what account 
or in whoſe right plaintiff 
ſues, in notes, 92 
6. Copy of proceſs to be 
ſerved if cauſe of action un- 


der 101. 123 
7. Engliſh notice on ſuch co- 
; 124 

8. Form of, in notes, 124 


9. Five ſhillings for making 
and ſerving ſuch copy, 125 
10. Of ſerving proceſs in a 
county palatine, 125 
II. Service of proceſs good, 
though doubtful, whether 
place wherein ſerved, be 


London or Middleſex, in notes, 
124 
Proclamation. 

1. Proclamation, 381 
2, Return, 384 
Profert in cur”, 

1. Of a bond, 162 
2. Of a bill penal, 163 
3. Of a ſingle bill, 164 
4. Of a leaie, 525 


Promiſory note. See ©* Decla- 


„% rations.” 
Pro- 
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Proviſo. 


1. Of trials by proviſo, p. 278 
2. When a trial by proviſo 


may be had, 279 
3- Notice of ſuch trial to be 


given 279 
4. Coſts for not going to tral 


IS proviſo, 279 
oth plaintiff and defend- 


BG may carry down the re- 
cord, 279 
6. Sed wide flat. 14 Geo. 2. 
281 

7. On error in fact defendant 
may carry the cauſe to trial 
without proviſo, 


Recognizance. 


1. Entry of a recognizance, 
446 


Record, See Nul tiel record. 


Reference of cauſe by the court. 


1. How to proceed when cauſe 


referred, 608 
2. Witneſſes to be ſworn in 
court, 608 


3- How to procure appoint- 
ment for meeting of the 
parties, 608 

4. Of inſtructing arbitrators, 

608 


Record of niſi prius. 


564 


8 


See Niſi prius record. 


Rejoinder. 


See Plea, 
Nul tiel record. 


Replication, 


1. Statute of limitation may be 
replied to a plea of ſet-off, 


in notes, page 243 


See Plea, 
Nu tie] record. 


1. What time to reply, on 
rules, &c. given by the be. 
condary, 256 

2. Term's notice to reply, 
&c. if no proceedings for 
four terms, 257 

3. What time to reply after 
oyer of deed mentioned in 
the plea, 257 


Retraxit. 
1. Muſt be in propria perſona, 
1 


Returns. 


1. Judgment ſet aſide, there 
being only an omiſſion in 
return of writ, 74 
LH 2. 


Of 


$1] MM © 


2. Of the returns, page 98 
3- On a day certain by bill, 
98, 99 

4. On a general return by 
original, 99 
5. And fifteen days between 
teſte and return, 99 
6. Except by „at. 16 Car. 1. 
ä 99 

7. And 13 Car. 2. 99 
8. Eight days between teſte 
and return of ca. ſa. againſt 
principal to make bail lia- 
ble, 4 443 

. How ſci. fa. againſt bail 
. on ws Fm Bhs, ar be 
returnable, 3 
10. By original 15 days be- 
tween teſte and return of 


each ſci. fa. 448 
11. Of the teſte and return of 
ſer. fa. by bill, 448 


12. By bill 15 days between 
the teſte of the firſt and 
return of the laſt /&. fa. 

448 

13. If one ſc. fa. only iſſues, 
no time limited between 
the teſte and return, 449 

14. Alias ſcire facias to bear 
teſte the return of the firtt, 

449 

15. How ſcire facias quare ex- 

ecutionem non to be return- 


able, 543 


Rills. 


1. No plea roll to be filed 
after the term following 


TH * 


that it ought to be filed of, 


Page 341 
2, Time for filing rolls, 341 


Ok Scire facias's, 


1. Judgment to be revived 
by /cr. fa. if no execution 
within the year, 341, 473, 

474 

2, Judgment entered ten 
years, ſci. fa. to be moved 
for, _ 342, 475 

3- Execution ſued and con- 
tinued, as effectual as ſc. 
fa. 342, 475 

4. If a cefſet executio for a 
year, plaintiff may have 
execution after a year and a 
day without ſe. fa. 474 

5. And in caſe of a writ of 


error, 474 
6. But not in caſe of an in- 
junction, 474 


7. If judgment of 10 years, 
mutt move court for /c. fa. 
if above ſeven years, muſt 
move fide bar; if after 
judgment ſo revived, and 
betore execution defendant 
die, muſt revive again, but 
may without motion, 475 

8. Several years after judg- 
ment an award of execu- 
tion was entered as of the 
lame term with the judg- 
ment, and continued down 
and executed without ci. 


ly _ - 
9. No ſci. fa. againſt bail till 


cd. 


s Wi. M2. 
ca. ſa. ſued out and filed, | tween tete and return, 
Page 441 page 449 
10. May be filed after ci. fa. | 24. No alias ſet. fa. to iſſue 
| 441 torth until the firſt be re- 


11. The reaſon bail not 
bound to ſurrender till ca. 
ſa. 441 

12. If no ca. ſa. bail may 
plead it, and be diſcharged, 


442 
13. Judgment with ſtay of 
execution, tho' ca. ja. may 
be ſued out to warrant a 
teſlatum, yet it may not to 
warrant a ſci, fa. againſt 
bail, 443 
14. Death of principal at 
time ſci. fa. brought, not 
available, 
15. In what county ſc. fa. 
againſt bail ſhould iſſue, 
447 
16. On recognizance taken 
by commiſſioners, 447 
17. On recognizance on a 
writ of error, 447 
18. To revive a judgment, 
475, 476 
19. How ſc. fa. againſt bail 
on writ of crror to be re- 
turnable, 448 
20. By original 15 days be- 
tween teſte and retura of 
each ſci. fa, 448 
21. Of the % and return 
of ſci. fa. by bill, 448 
22. By bill 15 days between | 
teſte of firlt and return of 
laſt ſci, fo. 448 
23. But it one ſc, fa. only 


iſſue, no time limited be- 


turnable, 449 
25. Alias ſci. fa. to bear teſte 
the day of the return of the 
firſt, except, 449 
26, Sci. fa. by original made 
out by filacer, 452 
27, How ſci, fa. ought to bear 
tefte, 453 
28. Firſt ſcire facias, if nihil, 
to be left ſome time before 
the return, 453 
29. Second to be left four days 
excluſive before its return, 


3 

30. Scire 22 if ſeire fect 
returned, to be left tour days 
excluſive before the return, 


| 453 
31. No time fixed for warn- 


1 453 
32. Lime when ſcire facias 
left to be inderſed by ſhe- 


rift, ; 453 
33- Rule to be given on ſcire 


fect or two nibils, 453, 454 
34. How ſcire facias's of dif- 
ferent terms ought to be 
entered, 455 
35. How if bail appear, 455 
30. What time to render 
principal when ſcire facias 
brought, 457 
37. Judgment by default on 
ſcire facias againſt bail 
though principal was in 
execution, no relief by 
X x 3 motion; 


„ at 8 


; 1 

| 

0 

l l 

| " 


1 


motion; bail ſhould have 
pleaded it, page 463 
38. Though ſcire facias a- 
gainſt bail be joint, execu- 
tion may be ſeveral, and a- 
gainſt the body, 463 
39. Into what county a ſcire 
facias to revive a judgment 
ſhould iſſue, 477 
40. If either party dies, exe- 
cution cannot be ſued out 
till ſcire facias and judg- 
ment thereon, 477 
41. Where after the wife's 
death the huſband ſhall 
have a ſcire facias on a 
judgment recovered by the 
feme while fole, 481 
42. Can't plead in abatement 
of ſcire facias what was 
pleadable to the original 
action, 481 
43. If plaintiff or defendant 
dies after interlocutory 
judgment, ſcire facias may 
go to revive judgment, and 
ew cauſe why damages 
ſhould net be aſſeſſed, 
481 

44. Scire facias quare execu- 
tionem non may be ſued 
out as ſoon as tranſcript 


brought in, 542 
45. How the ſcire facias to 
bear te/te, 543 
46. How to be returnable, 
: 543 

47. How in error from the 
palace court, 544 


48. On return of ſcire facias 
rule for judgment, 544 


E. X. 


| 49. No oyer or plea to ſcire 


facias, ſave on aſſignment of 
errors, page 544 
50, Where a ſcire facias to 
hear errors is not well 
brought, 544 
51. Plaintiff in error heard 
ex parte, if defendant does 
not appear on ſcire facias, 
544 

52. Of what term ſcire fa- 
cius quare executionem non 
to be entered, if no errors 


aſigned, e 
53. A ſcire facias againſt bail 
— 554 


54. No ſcire facias in the 
Excheguer- chamber, 555 

55. Error lies not in the 
Excheguer- chamber on a 
judgment upon a ſcire fa- 
cias, 

56. In error from Ireland no 
ſcire facias ad audiendum er- 


rores, 56 

57. Scire facias teſted before 

audita querela, 591 
Scire facias. 


I. Scire faeias againſt bail 


in debt, 449 
In caſe, 452, 404 
In treſpaſs, 452 


2. Alias. ſcire facias, 4.52 
3. Entry of two ſcire factas's 
againſt bail, and judgment 
by default, 454 
4. Entry of two ſcire facias's 
againſt bail in caſe, fix of 
the 
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the bail make default, one 
pleads no ca. ſa. Rephi- 
cation a ca. fa. returned 
prout patet per recordum, 
and ifſue; another pleads 
a levy by fi. fa. Replica- 
tion no fi. fa. and iſſue 
with continuances, p. 467 
5. Scire facias to revive a 
judgment after a year and 
a day, 478 
6. Where part ſatisfied, be- 
cauſe levied by fßeri facias, 
47 
7. Entry of two ſcire faciads, 
and nihils returned, and 
judgment thereon againſt 
an adminiſtratrix on a 
judgment recovered againſt 
her inteſtate in caſe, 478 
8. Scire facias againſt execu- 
tors, 480 
9. Scire facias for an admi- 
niſtrator of a plaintiff dy- 
ing after interlocutory judg- 
ment, and before inquiry 
executed, 484 
10. Scire facias againſt an 
adminiſtrator of a defend- 
ant dying after interlocu- 
tory judgment, 482 
11. Entry of a ſcire facias 


againſt an executor of a de- 


fendant dying after an in- 
terlocutory judgment, and 
judgment thereon, 487 
12. Scire facias quare exe- 
cutionem non, in debt on 
judgment of C. B. removed 
by writ of error into B. R. 


574 
I 


X. 


13. Another out of an inferior 
court, page 575 
14. Entry of two ſcire fa- 
cias's gquare executionem non 
in error ſur ejectment, and 
judgment by default there- 
on, 577 
15. Award of ſcire facias in 
audita querela, and return, 


585 
Le Sciendum. 
I. Le Sciendum, 275 
Seamen. 


I. Not to be held to bail un- 
der 20 J. 116 


Security for cofls. See Coffs. 
| Ejettment. Mrits. 


Service, 


1. On ſervice of writ, not ne- 
ceſſary to ſhew defendant 
original writ, but gere, 125 

2. Summonſes muſt be ſerved 


and how, 146 
3. Afﬀidavit of ſervice of ſum- 
mons, 147 


Set-eff. See Mutual debts. 
Sheriffs. 


.1, To be choſen by the chan 
cellor, Sc. on the morro,, 


| of Alt-Seuls, 


Xx 4 2. N. 38 


F 


33. Latitat 


2. None to be choſen but 17. Warrant to have the 3 
ſuch as have lands ſuffi- | ſame day ſet down thereon | 
cient to anſwer, page 38 | as ſhall be ſet down on the 3 

3. Sheriff to abide in his baili- | writ, page 44 
wick, 39 | 18, Sheriffs to take bail of 

4. Not to abide in his office] all perſons in their cuſ- 3 

above a year, 39 | todyon perſonal actions, 44 | 

5. But may act in Michael- 19. And not to take any bond 3 

mas term, 39 | - but to themſelves, &c. 44 

6. And Hilary, unleſs diſ- | 20. Sheriff's fees on execu- 

charged, 39] tions, 

7. No under-ſheriff or ſhe- | 21. Not to extend to cities, 
riff's clerk to abide in his | Ec. 3 
office above a year, 39 | 22. Sheriff's fees on writs of 

8. Ne ſheriff ſhall within | ſeifin or poſſeſſion, 46 
two years be choſen again, | 23. On a ca. ſa, to take 3 
if, Sc. 39 poundage only for the real 

9. Sheriff dying, the under- | debt, which is to be mark- 
ſheriff to execute the office, | ed on the writ, 46 
until, 8c. 40 | 24. Fees due on a ca. ſa. and 

10. Office of under-ſheriff on a ſecond execution, 47 3 
not to be bought, ſold or | 25. On an git, 47 
let to farm, &c. 41 | 26. His poundage when the 

11. Sheriff's bailiff not to ex- | ſum exceeds 100], 47 4 
ecute that office above one 27. Extends not to real exe- 
year in four, &c. 41 cutions, | 47 

12. Sheriff to have his de- | 28. Nor to an execution on 
puty in court, and his | a ftatute merchant, Ec. 
name and plate of abode 48 4 
ſet up in the office, 40, 41 | 29. Sheriff may not take 2 

13. No under-ſheriff or bai- | bond for his fees, 48 
liff to practiſe as an attor- | 30. Sheriff to ſubſcribe the 4 
ney, af attorney's name on the 

14. Sheriff, &c. delaying ex- | back of every warrant, 48 4 
ecution, liable to attach- | 31. Sheriff to return writ, 
ment, 42 | and bring in the body fix 4 

15. No warrant before writ days after ſervice of rule, 
ſued out, or any blank | or elſe attachment, 48 4 
warrant to be allowed, 42 | 32. Judicial writs to be exe- 

16. Copy of inventory to bE| cuted by ſheriffs in Wales, 4 
delivered on requeſt, 43 48 


n 


3. Latitat does not run into 
Wales, age 49 
34. Sheriff of Cheſter to re- 
turn writs directed to him, 
50 

35. Deputy ſheriff and others 
to attend on the court, 50 
36. Sheriff on requeſt and 
coſts of a lord of a fran- 
chiſe or liberty to appoint 
a deputy to reſide in or 
near the franchiſe, 50 
37. Piace and coſts to be ap- 
pointed and ſettled by the 
lord chancellor, 50 
38. Deputy to receive writs, 
and in the name and un- 
der ſeal of the ſheriff to 
iſſue warrants to the lord of 
the franchiſe, 50 
39. Sheriff to turn over all 
procels to ſucceeding ſheriff, 


— — 


SI 
40. Not to be called upon to 
return any proceſs, unleſs 
required within ſix months 
after expiration of his of- 
fice, 51 
41. Office of county clerk in 
the diſpoſal of ſheriff, and 
not of the king, 51 
42. Sheriff's duty in the cir- 
cuit, 62 
43. Rule for ſheriff to return 
writ, 139 
44. To bring in the body, 
I 
45. In default attachment, 
| I 
46. Explanation of the rule, 


D 


139 


= 
47. Sheriff cannot take bail on 
attachment page 144 
48. On removal by habeas 


corpus, charges to be ten- 
dered to the ſheriff, 414 


Sittings. 


1. Cauſe to be entered in 
judges book two days be- 
fore the ſitting, 299 

2. At ſittings after term no 
ne recipiatur till after pro- 
clamation, 300 

3. Plaintiff hindered of trial 
by ne recipiatur, may try 
his cauſe at next fitting, on 
notice, 301 

4. As he may, if not read 
at the day for which fil 
notice was given, 301 

5. If not tried at next ſitting, 
notice to be given as at 
firſt, unleſs a remanet, 391 


Solicitors. 


1. Solicitors in courts of equi- 
ty may be admitted attornies 
without fee or ſtamp, 75 


Special juries. See Juries. 
Statete of limitations. 


1. Pleadable to an attorney's 
bill, 24 
2. May be replied to a ſet-off 

in notes, 243 
3- Of 


1 N 
3. Of ſuing out and entring 


proceſs on the roll, in order 


to ſave ſtatute of limitation 
of actions, 


Subpœna. 


I. Subpena for witneſſes, 293 
2. Subpœnd ticket, 295 
3. Subpena on inquiry, 318 
4 375 


By original, 
Spa ticket on inquiry, 319 


Summons. 


1, Before whom they are to be 
145 


taken out, 


2. Charge of them, 145 


3. Attornies do not pay for 
145 


them in proprizms, 
4. When they ſtay proceed- 
ings, 
5. When they do not, 146 
6. They muſt be ſerved and 
how, 149 
7. When perſonally, 
8. Affidavit of ſervice of ſum- 
mons, 147 
9. Before whom to be ſworn, 
14 
10. Summons for payment 
of debt and coſts, 148 
11. For common inſtcad of 
ſpecial bail, I 
12. Miſtakes amendable 
ſummons, while in- paper, 
in notes, 150 
13. Firſt ſummons for ſuper/e- 
deas peremptory, 151 
14. Summons againſt a mem- 
ber of parliament, 


D 


page bog 


3 


Super ſedeas. 


I. Fitſt ſummons for ſuperſe- 


deas, peremptory, page 151 


2. Superſedeas to an exigent, 


400 


3. Writ of error a ſuperſedes, 
except, $33 
4. As ſoon as allowed, 533 
5. As to execution not exe- 
cuted, | 
6. Writ of error with a long 
return, no ſuperſedeas, 573 
7. Error in Exchequer-chan- 


145 


146 


g | ment ſhall be a ſuper ſedeas, 


600 | 


ber on judgment by origi- 
nal in B. R. void, and no 
uperſedeas, $34 
Gch judgment a — 
of error ſhall be no ſuper- 
ſedeas without bail, 535 
9. Writ of error in Exche— 
quer-chamber no ſuper ſedca; 
tiil allowed, 555 
10. Where writ of error coran 
nobis reſiden. a ſuper ſedecs 
without leave of the court, 
563 

11. Where error in parlia- 


—— —_ 


573 
12. Audita querela no ſuper- 
ſedeas of itlelf, 581 


13. If plaintiff in audit 


+4 querela be nonſuited, he 


can have no new ſuperſe- 
deas, 589 


Fur render. 


1. On ſurrender, bail- piece 
to be marked, 130 


| 1 


1 


2. No ſurrender in diſenarge 
of bail on an — 


: page * 
3. Bail in error cannot ſur- 
render principal, 540 
4. Defendant after judgment 
1 himſelf in diſ- 
charge of bail, to be charg- 
ed in execution in two 
terms, 458 
5. Bail not bound to ſurren- 
der till ca. ſa. 441 
6. Bail may take the princi- 
pal on a Sunday, 456 
7. What time to render him 
when ſcire facias brought, 


8. What time when action on 
recognizance, 459 
9. Principal ſurrendered be- 
fore return of latitat, pro- 
ceedings ſtaying after plea, 
replication and demurrer, 
460 


Tender. 


I. A plea of tender is an iſ- 
ſuable plea within the 
meaning of pleading iſlua- 
bly, in an erder for time, 


in notes, 149 
2. Tender, when to be plead- 
ed, 239 


3. On a plea of tender, mo- 
ney to be brought into 
6 239 


Terms. 


1. Definition, 88 


Ss - 


2. Sir Themas Smith's miſtakes 
concerning them, in his 
common wealth, rectified, 


in notes, page 88 
3. Derivation, | 89 
4. Vacation, 89 
5. Eſſoin-day, 89 
6. Of the returns, 90 
7. Michaelmas term, 9o 
8. Hilary term, gr 
9. Eaſter term, 92 
10. Trinity term, 92 
11. Dies non juridici, 98 
12. Of the feaſt of St. Mar- 


tin in Michaelmas term, 98 
13. Proceſs by bill return- 
able on a day certain, 98 
14. By ich on a 3 
return, 
15. Fifteen days between te 72 
and return, 


99 
16. Except by fat. 16 Car. 1. 


99 
17. And by flat. 13 Car. 2. 


99 
18, Writ teſted out of term, 
void, 101, 364 


Te. 


1. Fifteen days between teſte 
and return of writs by ori- 
Ein, 99 

2. Except by „at. 16 Car. 1. 

— 

3. And 13 Car. 2. 


4. Latitat may be teſted 92 
fore the plaintiff's cauſe of 


action, 113 
5. Writ teſted out of term 
void, 101 


6. Eight 


— MP woron_ = 


1 N 
6. Eight days between teſte 


and return of ca. ſa. in or- 
der to charge bail, page 443 
7. Scire — by original to 
have fifteen days between 
teſte and return, 448 
8. Of the teſte and return of 
ſeire facias by bill, 448 


9. By bill fifteen days between | 


teſte of firft and return of 
ſecond ſci. fa. 448 
10. But. if one ſcire facias 
only iſſue, no time limited 
between teſte and return, 


449 
11. Alias ſcire facias to bear 


teſte the day of the return 


of the firſt, 9 
12. How ſcire facias ought to 
bear ze/te, 453 
13. How ſcire facias quare ex- 
ecutionem non to bear teſte, 


3 ; 543 
14. Scire facias teſted before 


audita quereia, 591 
Tranſitory action. 
1. What it is, in notes, 150 


Trial. 


I. Notice of trial on ſpecial 
iſſue to ſerve for general 
iſſue, 260 

2. Notice of trial to ſerve 
for inquiry when book re- 
turned with a demurrer, 260 

3. Proceedings to put off trial, 

155 

4. Eight days notice of trial, 

except, 


271 


. 


5. Sunday one of the days, 
: , Page 271 

6. Notice to be in writing, 
271 

7. Ten days notice of trial 
where defendant lives above 
40 miles from London, 272 
8. Notice of trial to turnkey, 
good againſt priſoners, 439 
9. Six days countermand of 
; ſuch notice, 272 
10. Of trials by proviſo, 278 
11. When a trial by proviſo 
may be had, 279 
12. Notice of ſuch trial to be 
given, 279 
13. Coſts for not going to 
trial by proviſo, 279 
14. Both plaintiff and defend- 
ant may carry down the re- 
cord, 279 
x5. If plaintiff neglects to 
proceed to trial, court on 
motion to give judgment 
as in caſe of a nonſuit, 280 
16. Unleſs on juſt cauſe, ſhall 
allow further time, 281 
17. On ſccond neglect, judg- 
ment as before, 281 
18. Such judgment of like 
effect as judgment on non- 
ſuit, 281 
19. Defendant to have coſts 
where upon nonſuit would 
be intitled to ſame, 281 
20. On circuits, writ and re- 
cord to be entered together, 
299 

21. To be entered before the 
firſt ſitting after commil- 
ſion-day, 209 
22. Ex- 


—— — — 


1 


I 


22. Except in Norfolk — 
York page 299 
23. Cauſes to be tried as en- 
tered, unleſs, c. 299 
24. Liſt of cauſes to be ſet up, 


_ 99 

25. In London or Middleſex 
cauſe to be entered in 
judge's book two days be- 
fore ſitting, 300 
26. At fittings after term, 
no ne recipiatur till after pro- 
clamation, oo 
27. Plaintiff hindered of a 
trial by ne recipiatur, may 
try the cauſe at the next 
ſitting on notice, 301 
28. As he may if not ready 
at the day for which the 
firſt notice was given, 301 
29. If not tried at the next 
ſitting, notice to be given 
as at firſt, unleſs cauſe made 

a remanet, 301 
30. Iwo days notice of coun- 
termand, 301 
31. If plaintiff don't counter- 
mand, defendant may have 
his coſts, 301 
32. Trial not ſtayed for not 
paying coſts for not going 
to trial on former notice, 

" os 

33. Trials at bar, 02 
34. No trial at bar in an i- 
ble term, except, 303 


35. Trial at bar by original 
muſt be on the guarto die 
pt of the return of the 


304 


venire, 


** 


3 


36. Day of trial at bar to be 
appointed by the court, but 
plaintiff may countermand, 

: page 304 

37. After trial at bar no new 
trial, unleſs, &c. 304 

38. No motion for a new 
trial after motion in arreſt 
of judgment, 12, 60 

39. On — in ra? 23 
ant may carry the cauſe to 
trial without proviſo, 514 

40. How to obtain a new 
trial, 607 


Trover. 


1. Special bail in trover, 121 


Qenditioni exponas. 
I. Venditioni exponas, | 388 
2. The return, 389 


Venire facias. 


1. Need not have fifteen days 
between teſte and return, 


2. Venire facias awarded, _ 
217, 219, 247, 209, 521 

3. Venire facias by original 
awarded, 374, 524 
4. Venire ſacias to try two 
iſſues awarded, 215 
5. Venire facias awarded tam 
ad trian# quam ad inqui- 
rend. 22 


6. Ve- 
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6. Venire facias, page 276 | 11: Attornies acting otherwiſe 
7. Venire facias by original, puniſhable, page 209 
37412. Where evidence ariſes in 


8. Venire facias in ejectment two counties, the plaintiff 
by original, 277, 521 may chuſe which he will, 


. One of the ſheriff's a de- 206 
fendant, venire facias award- | 13. Not changeable in ſcanda- 
ed to the other, 278 | lum magnatum, 206 

10. Venire facias continued | 14. Nor in eſcape, 206 
by vic' non miſit breve, 32115. Nor in covenant, 206 
11. Venire on a ſcire facias, | 16. Nor for a lighterman or 
491 carrier, 206 

17. Nor in debt, 207 

Venue. 28. Nor on a falſe return, 

207 


I. Plaintiff can't alter denne 19. Nor in deceit, ſtatute of 
after efloin-day of ſecond | uſury, or on a note of hand, 
term, 20 207, 210 

2. Venue may be. changed be- 20. Venue ſhall not be changed 
fore plea on affidavit, 204, | where an unfair trial may 

209, 210 | enſue, 207 

3. Venue changed by amend- | 21. But may for the ſake of a 
ment, 204 | fair trial, 207 

4. Quere whether venue may be | 22. Privilege of a barriſter as 
changed after order for time, to the venue, 207 


204 | 23. Of an attorney or officer 
5. May be changed after order | of the court, 205 
for taking ſhort notice of | 24. Clerk of aſſize, 208 
trial for Middleſex, 204 | 25. Judge's clerk, 209 | 
6. Form of affidavit for chaug- | 26. Venue changed into a 
ing venue, 205 | county palatine, 20g, guere 
7. Whether it may be chang- | 210 
ed into J/ales, or the next | 
adjacent Engliſh county, Verdict. 
210, 211 
8. Though defendant comes See Paſteat. 
in by exigent, 210 
9. Venue reſtrained, 205 View. 


10. Actions on the caſe, &c. 
to be laid in their. proper | 1. Of granting a view, 285 


counties, unleſs, Cc. 209 71nder 
ver: 


. 


Under Sheriff, 


1. Not to practice as an attor- 
ney, Page 42, 79 


Unica taxatis. 


1. Unica taxatio, 218 


Wager of law. 


1. When the defendant may 
wage his law, 592 
2. Wager in law lies not in 
debt on a bye-law, nor on 
any action where a wrong 
is ſuppoſed, 592 
3. Wager lies in account, if 
received of the plaintiff, 
and not of a ſtranger, 593 
4. In debt ſur arbitrament, 593 
5. Indebt for an amerciament 
in a court baron, 593 
6. But not on a judgment in 
a court baron, 593 
7, Nor in debt for rent, 593 
8. Nor in debt by a gaoler for 
meat and drink, 593 
9. Declaration againſt a bai- 
liff by the hands of the 


plaintiff, 594 
10. Plea in bar that he never 
was bailiff, 594 


11. Plea nil debet per legem, 


59 
12. Judgment that the defend- 
ant wage his law, 595 


13. Defendant perfects his 
law, 596 
14. Judgment thereupon, 596 
15. When plaintiff non- 
proſſed, 


596 


= ak 


16. The method of waging 


law, age 506 
17. The oath, " = 
18. When the plaintiff may 

be nonſuited, 598 


ales. 


1. Judicial writs to be exe- 
cuted by the ſheriff in 
Wales, 48 

2. Latitat does not run into 
Wales, 49, 113 

3. Execution may go into 
Wales, 348 


Narrant. 


I. No warrant before writ 
ſued out, or any blank war- 
rant to be allowed, 42 


Warrants of attorney. 


1. To confeſs judgment re- 
voked, but attorney ordered 
to plead non ſum informatus, 


2. To confeſs judgment - 
revokable, 77 
3. To acknowledge ſatisfac- 
tion revoked and no proceed- 
ings to be had on the judg- 
ment without motion, 77 


3 4. Defendant's attorney to 


pay plaintiff's attorney four 
pence for his warrant of at- 
torney, or he may ſign judg- 
ment, 324 
5. Warrant of attorney to con- 
feſs a judgment by a perſon 
in 


9. One in execution may con- 


13. How if no term men- 


1 


in cuſtody not binding un- 
leſs his attorney preſent, page 
322 

6. When the preſence of the 
attorney not neceſſary, 323 
7. Preſence of an attorney of 
another court ſufficient, 323 
8. There muſt be an attorney 
for the defendant preſent, 


1 


feſs a new judgment without 
the preſence of an attorney, 
3 374 

10. Warrants of attorney exe- 
cuted abroad, muſt be con- 
formable to the rules, 324 
11. Of a warrant of attorney 
to enter up a judgment of 
a precedent term, 325 
12. Judgment to be entered 
of term mentioned in the 
warrant, 326 
tioned, or a particular 
term, or any term ſubſe- 
quent thereto, 326 
14. One in execution may give 
a warrant of attorney to con- 
feſs a new judgment without 
the preſence of an attorney, 


23 
15. Warrant of attorney for the 
plaintiff, 2 


16. Warrant of attorney for the 
defendant, 328 
See Attorney, death, marriage. 
Witneſs. 


1. Attorney not to diſcover his 
. client's affairs, 80 


=: 


2. Bail cannot be a witneſß, 
age 140 

3. Of examining witneſſes on 
interrogatories before 2 


judge, 297 


IWriting. 


1. Notices and countermands 
to be in writing, 271 


Writs, 
See Returns, te/te, 


I. By bill to be returnable on 
a day certain, 

2. By original on a general re- 
turn, 99 

3- And fifteen days between 
teſte and return, 99 

4. Except by „at. 16 Car. 1. 


99 
5. And by Fat. 13 Car. 2. 


99 

6. Judgment and execution 
ſet aſide, both writ and war- 
rant being erroneous, 74 
7. No ſecurity required of 
foreigners on ſuing out 
writs, | 100 
8. Writ need not be ſigned by 
chief juſtice, 100 
9. Writ once delivered to ſhe- 
riff not to be returned, un- 
leſs ſuperſeded, 100 
10. Leaving writs in ſheriff's 
office good arreſt of ſheriff's 
bailiff, | 100 
11. Writ 


I 


11, Writ without a zee or 
teſted on a Sunday, errone- 


N D 


| 


Attachment, 


3 ous, page 100 
297 11. Proceſs to be teſted in 
name of late and not new 
king, on the demiſe of the 
crown, 100 
12. Writ ſued out in vacation, 
andy unleſs teſted laſt day of pre. 
271 ceding term is void, 101 
14. No ſpecial writ where 
cauſe of action under 100. 
115 
15. The day and year of ſign- 
ing proceſs to be ſet down 
on ſuch proceſs, 114 
e on 16. The name of the attorney 
98 to be written on every writ, 
re- &c. 2, 73, 114, 115 
99 17. Writ teſted out of term, 
een void, 101, 364 
99 18, Date no part of writ, 
«I, 112 
99 Vor, I. 
4 
99 
on 
ar- 
74 
of 


The End of the Fins VolumMmy. 
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X. 
See 


Bill of Middleſex, 
Capias, 

Capias ad ſatisfaciendum, 
Capias utlegatum, 
Diftringas juratores, 
Elegit, 

Exigent, 

Fieri facias, 

Habeas corpus, 

Habeas corpus ad teſtificandum, 
Habere facias poſſeſſionem, 
Inquiry, 

Latitat, 

Procedendo, 
Proclamation, 

Scire facias, 

Subpæna, 

Summons, 

Super ſedeas, 

Venditioni exponas, 
Venire facias. 


Yy 


ETI „ 4A 


Page 1, in notes, fer original read originally. 
2, in notes, F. ſeer r. ſee. 
25, line 1, f. Beverſham, Filmer, and Theodore Jobuſon r. Jab 
Dawſon, and Tames Walker. 
26, J. 9, 10. ſame alteration. 
— in notes, /. with r. or. 
75, J. 5, . anſwering r. cenſuring, 
91, J. 16. dele Rob. Spelm. 
118, J. 15 dele c. 
136, in notes, /. Ser r. ſec. 
145, in Marg. dele declarations. 
203, J. 1, f. 205 r. poſt 239. 
261, add This rule hath been diſuſed of late years.“ 
262 dele l. 11. 
321, in notes, . object r. reject. 
600, in notes, /. abſolute r. obſolete. 


